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RULES  OF  PRACTICE  IN  SUPREME  COURT. 


Rule  No. — .  Opening  and  conclusion  of  argument. — The  appellant  in 
this  court  shall  be  entitled,  ordinarily,  to  open  and  conclude  the  case; 
but,  when  there  are  cross-appeals,  they  shall  be  argued  together  as  one 
case,  and  the  plaintifT  or  complainant  in  the  court  below  shall  be  entitled 
to  open  and  conclude  the  argument. 

Adopted  December  11th,  1884. 


It  is  ordered  by  the  Court  that  Rule  22,  of  Rules  of  Court  and  Practice 
adopted  by  the  Supreme  Court  of  Alabama,  be  amended  so  as  to  read  as 
follows : 

22.  Mode  of  preparing  transcript. — The  pages  of  the  transcript  shall 
be  numbered.  Each  transcript  shall  be  prefaced  by  an  index  of  its  con- 
tents, specifying  the  pages  at  W'hich  the  various  matters  (as  the  writ, 
declaration,  pleas,  bill  of  exceptions,  judgment,  bill  in  chancery,  answer 
of  each  defendant,  deposition  of  each  witness,  each  interlocutory  order 
or  decree,  final  decree,  etc.,  etc.)  are  to  be  found.  The  several  answers 
of  witnesses,  as  made  in  depositions,  shall  each  follow  consecutively  the 
particular  interrogatory  to  which  it  is  responsive.  Marginal  references  to 
the  several  matters,  as  above,  shall  be  made  tliroughont  the  transcript. 
The  transcript  must  be  fastened  together  on  the  left  side  of  the  page,  by 
ribbon  or  tape,  so  that  the  same  may  be  secure,  and  every  part  con- 
veniently read,  and  must  be  written  in  a  fair,  legible  hand  ;  and  each  paper 
or  order  composing  such  transcript  must  constitute  at  least  one  para- 
graph. No  paper  less  tlian  the  sample  furnished  must  form  a  part  of 
such  transcript,  and  the  space  within  the  margin  must  be  filled  with 
writing  or  printing,  leaving  appropriate  spaces  between  the  paragraphs 
with  lines  drawn  along  such  spaces. 

This  amended  rule  shall  take  effect  from  and  after  the  first  day  of 
April.  1885. 


RULE  OF  PRACTICE  IN  CHANCERY. 

Rule  No. — .  Sales  of  personal  property. — The  Chancellor  in  term  time 
and  in  vacation,  and  the  Register  in  vacation,  may  order  the  sale  of  any 
personal  property  in  tlie  hands  of  a  receiver,  executor,  or  administrator, 
over  which  the  Chancery  Court  has  taken  jurisdiction.  The  application 
for  such  sale  must  be  in  writing,  and  when  made  bt>fore  the  Chancellor, 
the  movant  must  give  ten  days  notice  of  time  and  place  of  hearing  to 
all  parties  in  adverse  interest,  or  their  solicitors  of  record.  When  such 
application  is  to  be  heard  before  the  Register,  such  Register  must  give 
the  notice  required  above.  From  all  rulings  by  the  Register  on  such 
motion,  either  party  may  appeal  to  the  Cluincellor,  without  giving  bond  ; 
such  appeal  to  be  heard  at  such  time  as  tlie  Register  may  appoint,  not 
less  than  five  days  from  the  decision  appealed  from  ;  and  the  costs  of  the 
appeal  are  to  be  taxed  against  the  unsuccessful  party.  Sales  under  such 
or«Ier.s  shall  be  governed  by  the  laws  applicable  to  sales  of  personal 
property  under  orders  of  the  Probate  Court,  and  reports  thereof  shall  be 
made  to  the  Chancery  Court. 

Adopted  February 'l 8th,  1885. 
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Kilgore  v.  The  State. 

Indictment  for  Murder. 

1.  Organization  of  grand  jury. — In  the  organization  of  the  grand  jury, 
when  less  than  fifteen  of  the  original  venire  appear,  or  tlie  number  of 
those  appearing  is  from  any  cause  reduced  below  fifteen,  the  court  is 
authorized  and  required  to  make  an  order  for  the  summons  of  "  twice 
the  number  of  persons  required  to  comj)lete  the  grand  jury"  (Code, 
§  4754) ;  and  the  court  may,  in  the  exercise  of  this  power,  order  the 
summons  of  twice  as  many  persons  as  are  necessary  to  make  the  num- 
ber of  grand  jurors  fifteen,  eighteen,  or  any  intermediate  number. 

2.  Dying  declarations;  admisgibility  of. — Dying  declarations  should 
always  be  received  as  evidence  with  the  greatest  care  and  caution,  and 
the  court  should  rigorously  scrutinize  the  primary  facts  upon  which 
their  admissibility  as  evidence  depends ;  but,  when  these  primary  facts 
are  clearly  and  ^satisfactorily  shown — that  the  deceased  was  at  the  time 
in  e.ctremis,  and  that  he  was  under  a  sense  of  impending  death — the 
evidence  must  be  received,  leaving  the  jury  to  decide  upon  its  weight 
and  credibility. 

3.  Proof  of  good  character;  weight  and  effect  of. — In  all  criminal  pros- 
ecutions, the  previous  good  character  of  the  defendant,  having  reference 
and  analogy  io  the  subject  of  the  prosecution,  is  competent  and  relevant 
evidence  for  him  as  original  testimony;  but,  when  the  jury,  considering 
the  proof  of  good  character  in  connection  with  the  criminating  evidence, 
are  satisfied  beyond  a  reasonable  doubt  of  his  guilt,  a  verdict  of  guilty 
ought  to  follow.' 

4.  .  Hoviicide  committed  in  attempt  to  rob,  ravish,  ctr. — A  homicide  com- 
mitted in  the  attempt  to  perpetrate  a  robbery,  or  other  felony  specifietl 
in  the  statute  (Code,  §  4295),  is  murder  in  the  first  degree,  without  any 
consideration  of  malice,  or  a  specific  intent  to  kill. 

5.  Alibi  as  defense,  and  failure  to  prove  it. — An  unsuccessful  attempt 
to  prove  an  alibi,  in  a  criminal  case,  is  not  "always  a  circumstance  of 
great  weight  against  the  prisoner,  because  the  resort  to  that  kind  of 
evidence  is  an  admission  of  the  truth  of  the  facts  alleged,  and  the  cor- 
rectness of  the  inferences  drawn  from  them,  if  thev  remain  uncontra- 
dicted" (Porter  c.  The  State,  55  Ala.  105);  yet  such  failure,  like  the 
failure  to  prove  or  explain  any  other  material  fat^t,  which  the  defendant 
had  (or  is  presumed  to  have  had)  the  means  of  proving  or  explaining,  is 
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a  circumstance  to  be  weighed  and  considered  by  the  jury,  in  determining 
the  question  of  his  guilt. 

6.  General  verdict,  on  indictment  containing  two  or  more  counts. — When 
an  indictment  for  murder  contains  two  or  more  counts,  differing  only  in 
the  description  of  the  means  or  instrument  by  which  the  homicide  was 
committed,  the  jury  can  not  be  required  to  specify  in  their  verdict  on 
which  count  it  is  founded. 

From  the  City  Court  of  Montgomery. 

Tried  before  the  Hon.  Thos.  M.  Arrington. 

The  indictment  in  this  case  contained  two  counts,  charging 
that  the  defendant,  Sandy  Kilgore,  a  freednian,  '•'  unlaM^fully 
and  with  malice  aforethought  killed  John  Wesley  Hill,  alias 
Wesley  Hill,  by  cutting  or  stabbing  him  with  a  knife ;"  or,  as 
alleged  in  the  second  count,  "  by  striking  him  with  some  heavy 
instrument,  to  the  grand  jury  unknown."  There  was  no 
objection  to  the  indictment,  in  the  court  below,  nor  to  the 
grand  jury  by  which  it  was  found  ;  but  the  record  shows  that, 
of  the  seventeen  persons  summoned  as  grand  jurors,  two  failed 
to  appear,  and  two  of  those  appearing  were  excused  by  the 
court;  that  the  court  thereupon  made  an  order,  directing  the 
sheriff  to  summon  six  other  persons  from  the  qualified  citizens 
of  the  county,  and  that  the  jury  was  then  completed  by  drawing 
three  of  the  six  persons  so  summoned.  The  defendant  pleaded 
not  guilty,  and  was  tried  on  issue  joined  on  that  plea ;  and  he 
was  convicted  of  murder  in  the  first  degree,  and  sentenced  to 
the  penitentiary  for  life. 

On  the  trial,  as  appears  from  the  bill  of  exceptions,  the  State 
having  proved  "that  the  deceased  was  stabbed  and  struck  on 
the  head,  in  front  of  the  residence  of  Mrs.  Cozart,  near  the 
city  of  Montgomery,  on  the  night  of  June  2d,  1883,  between 
the  hours  of  nine  and  ten  o'clock,  and  died  on  the  9th  June 
thereafter/'  proposed  to  read  as  evidence  the  dying  declarations 
of  said  liill,  as  reduced  to  M-riting  by  John  B.  Fuller,  a  justice 
of  the'  peace,  who  attended  him  for  that  purpose,  who  testified 
that,  "  when  he  reached  said  Hill's  bed-side,  and  asked  him  if 
he  thought  he  would  recover,  or  get  well,  Hill  replied,  '  That 
is  vnth  the  doctor ^^  that  after  some  conversation,  in  which 
witness  explained  to  Hill  that  he  had  come  to  take  his  dying 
declaration,  and  could  not  take  it  if  he  had  any  hope  of 
recovery,  Ilill  then  said  that  he  had  no  hope  of  getting  well; 
and  that  he,  witness,  then  wrote  out  the  statement  of  the 
deceased  as  his  dying  declaration,  sworn  to  and  subscribed,"  as 
follows : 

"  I  am  aware  of  ray  condition,  and  believe  that  I  can  not 
recover  from  the  injuries  received  last  Saturday  night;  and  I 
make  this  dying  declaration  and  statement  on  oath.  On  last 
Saturday  night,  about  nine  o'clock  or  later,  while  on   my  way 
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home,  and  when  I  was  in  front  of  Mrs.  Cozart's  residence,  I 
saw  the  defendant  advancing  towards  me.  I  was  walking. 
He  told  nie  to  halt.  I  checked  m}'  speed,  and  told  him  I  was 
going  ahout  my  business.  He  advanced  to  me,  and  within  one 
yard  of  me,  and  cut  or  struck  me  on  the  left  side  of  my  head, 
in  the  left  temple,  and  thereby  cut  out  my  eye,  and  then  cut 
me  in  the  lip.  I  retreated,  and  called  for  help.  The  defend- 
ant then  advanced  on  me,  and  struck  me  on  the  head  with  a 
piece  of  timber,  while  I  was  trying  to  open  the  front  gate  to 
Mrs.  Cozart's  premises.  I  drew  my  knife  after  he  first  cut  me, 
but  did  not  use  it,  and  it  was  knocked  out  of  my  hand  when 
he  struck  me  with  the  piece  of  timber.  I  was  senseless  after 
receiving  the  lick,  but  soon  recovered;  and  as  soon  as  I  got 
able  to  realize  my  condition,  I  found  the  defendant  cutting  me 
■with  a  knife.     He  cut  me  several  times,  while  I  was  on  the 

f round,  and  continued  to  cut  me  until  I  was  not  able  to  move, 
[e  then  began  to  search  my  pockets,  and  took  five  dollars," 
which  were  described,  and  the  pocket-book  in  which  the  money 
was.  "  I  was  on  the  ground,  and  was  bleeding  freely,  and  did 
not  see  the  defendant  when  he  left.  I  never  saw  him  before 
that  night.  I  do  not  Itnow  where  he  lives.  I  saw  him  this 
evening  in  charge  of  Capt.  Gerald  and  Policemen  Payne  and 
Carter.  .1  recognize  him  as  the  pei-son  who  assaulted  and 
robbed  me. .  I  can't  be  mistaken  about  the  defendant  being 
the  person.  I  am  positive  he  is  the  man.  It  was  not  too  dark 
at  the  time  for  me  to  recognize  a  man  one  yard  off,  and  I  know 
that  he  is  the  person  who  assaulted  me." 

Dr.  Blue,  a  practicing  physician,  who  was  called  to  see  the 
deceased  the  night  he  was  assaulted,  described  the  wounds,  and 
declared  his  opinion  that  the  deceased  died  from  the  effect  of 
them ;  and  he  further  testified,  also,  "  that  he  called  to  see  the" 
deceased  every  day  from  the  3d  to  the  9th  June,  and  some- 
times two  or  three  times  per  day,  and  tried  to  encourage  him, 
but  could  not  succeed  in  arousing  the  slightest  hope  of  his 
recover}' ;  that  the  deceased  frequently  spoke  of  his  condition, 
and  expressed  the  belief  that  he  would  die  from  the  effect  of 
the  wounds,  and  never  once  expressed  any  hope  of  his  recovery ; 
that  he  was  in  a  stupor  most  of  the  time,  as  if  he  had  taken 
morphine,  but,  when  aroused,  was  conversing  and  intelligent ; 
that  said  Hill,  when  witness  first  visited  him,  seemed  to  be 
especially  uneasy  about  the  two  cuts  on  his  face,  one  above  the 
eye,  and  the  other  on  the  lip,  lest  they  might  cause  scars ;  that 
he  had  been  assured  tliey  were  not  serious,  and  would  soon  be 
well ;  that  while  he  (witness)  told  the  deceased  his  wounds 
were  dangerons,  he  never  told  him  they  were  fatal,  but  at  all 
times  gave  him  such  encouragement  as  would  tend  to  keep  him 
in  a  hopeful  and  cheerful  condition ;  and  that  he  was  the  only 
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jJatient,  in  all  his  professional  experience,  in  whom  he  had  not 
been  able  to  infuse  some  hope."  On  this  evidence,  the  court 
admitted  the  dying  declarations  as  evidence ;  and  the  defend- 
ant excepted  to  their  admission. 

Two  other  witnesses  for  the  State,  negro  women,  who  were 
attracted  to  the  spot  by  the  cries  of  the  deceased,  testified  that 
they  saw  a  man  walking  rapidly  away ;  and  they  identified  the 
defendant  as  that  man,  though  they  had  never  seen  him  before, 
and  though  it  was  proved  that  the  night  was  too  dark  to  enable 
a  person  to  recognize  any  one  at  a  considerable  distance.  "  The 
evidence  on  the  part  of.  the  defendant  tended  to  show  that,  on 
the  night  of  the  stabbing,  he  was  at  the  '  Dollar  Store '  in  the 
city  of  Montgomery,  between  nine  and  ten  o'clock;  that  his 
wife  lived  at  the  house  of  Mrs.  Cozart,  but  he  did  not  live 
with  her;  that  he  was  a  stranger  in  Montgomery,  and  boarded 
temporarily  with  one  Sarah  Williams;  that  he  came  to  her 
house,  on  the  night  of  the  stabbing,  about  eleven  o'clock,  and 
asked  admission  ;  and  that  she  admitted  him,  after  some  hesita- 
tion, and  sent  hira  into  the  kitchen.  Sarah  Williams  testified 
that,  after  the  defendant  got  into  the  kitchen,  he  asked  for  a 
light  and  some  water,  both  of  which  she  furnished  him ;  that 
he  asked  for  a  second  pan  of  Mater,  and  she  gave  it  to  him, 
and,  having  some  curiosity  to  know  why  he  wanted  two  pans 
of  water,  slie  peeped  through  an  opening  into  the  kitchen,  and 
saw  him  scrubbing  his  shirt  and  clothes;  that  he  slept  in  the 
kitchen  all  night,  and  on  the  next  morning  asked  to  lie  down 
on  her  bed  for  a  while,  and  she  permitted  him  to  do  so  ;  that 
when  she  came  into  the  room,  a  short  time  afterwards,  the  de- 
fendant was  gone,  and  that  she  discovered  a  shirt  between  the 
mattresses  of  the  bed,"  which  was  produced,  and  identified  by 
the  witness,  "  and  which  was,  she  swore,  the  shirt  defendant 
wore  the  day  before  the  killing;  and  that  when  she  asked  the 
defendant  about  his  using  the  two  pans  of  water,  he  said  that 
his  nose  had  been  bleeding,  and  also  that  he  had  spilt  some 
medicine  on  his  clothes.  There  was  evidence,  also,  tending  to 
show  that  there  were  small  stains  of  blood  on  the  wj-istbande 
of  said  shirt,  and  that  the  defendant,  when  arrested,  had  some 
blood  on  the  front  part  of  his  coat;  and  there  was,  also, 
evidence  tending  to  show  that,  when  he  was  arrested,  one  of 
his  fingers  had  the  appearance  of  having  been  recently  cut." 
The  evidence  showed,  also,  that  the  house  of  said  Sarah  Wil- 
liams was  on  Madison  street  in  the  north-eastern  part  of  the 
city  of  Montgomery,  more  than  a  mile  distant  from  the  lesi- 
dence  of  Mrs.  Cozart,  which  was  at  the  extreme  southern  end 
of  Perry  street,  outside  of  the  city  limits.  Several  witnesses 
for  the  defendant  testified  "that  he  was  a  man  of  good 
character." 
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The  above  being  "substantially  all  the  evidence,"  the  court 
charged  the  jury,  on  the  request  of  the  solicitor,  1st,  "that  if 
they  are  satisfied  beyond  a  reasonable  doubt  of  the  guilt  of  the ' 
defendant,  from  all  the  evidence  in  the  case,  good  character 
included,  then  they  should  find  him  guilty,  notwithstanding  he 
may  have  proved  good  character ;"  2d,  "  that  if  the  jury  be- 
lieve from  the  evidence,  beyond  a  reasonable  doubt,  that  the 
defendant  killed  John  Wesley  Hill,  in  this  county,  and  before 
the  iinding  of  this  indictment,  in  the  perpetration  or  attempt 
to  perpetrate  a  robbery,  then  they  should  iind  him  guilty  of 
murder  in  the  first  degree;"  3d,  "  that  an  unsuccessful  attempt 
to  prove  an  alihL  in  a  criminal  ease, "is  a  circumstance  to  be 
weighed  against  the  defendant."  The  defendant  excepted  to 
each  of  these  charges,  and  requested  the  following  charges, 
which  were  in  writing :  1st,  "  that  though  the  jury  should  believe, 
from  the  evidence,  that  the  defendant  did  cut  and  strike  said 
Hill,  and  thereby  inflict  wounds  from  which  he  afterwards 
died,  yet,  if  they  are  not  also  positively  convinced,  beyond  a 
reasonable  doubt,  that,  he  did  so  willfully,  deliberately,  mali- 
ciously, and  with  premeditation,  he  can  not  be  found  guilty  as 
charged  in  the  indictment;"  2d,  "that  the  jury,  if  they  find 
the  defendant  guilty,  must  state  in  their  verdict  on  which 
count  or  counts  they  so  find  him  guilty."  The  court  refused 
each  of  these  charges,  and  the  defendant  excepted  to  their 
refusal. 

Watts  &  Sox,  for  the  appellant. — (1.)  The  record  shows  a 
fatal  defect  in  the  organization  of  the  grand  jury.  If  fifteen 
of  the  number  originally  sununoned  had  appeared  and  been 
accepted,  the  court  would  have  had  no  power  at  all  to  add  to 
their  number,  fifteen  being  a  competent  grand  jury. — Berry  v. 
TJie  State,  63  Ala.  126.  When  less  than  fifteen  appear  and 
are  accepted,  the  court  is  authorized  and  required  to  make  an 
order  for  the  summoning  of  "twice  the  number  of  persons 
required  to  complete  the  grand  jury"  (Code,  §  4754);  that  is, 
twice  the  number  necessary  to  complete  it;  and  fifteen  being 
a  full  and  complete  grand  jury,  twice  the  number  below  fifteen 
must  bo  the  number  to  i)e  sumtnoned  to  supply  the  deficiency, 
and  any  excess  above  that  is  unauthorized.  (2.)  Dying  decla- 
rations, to  be  admissible  as  evidence,  must  be  made  at  the  very 
point  of  death,  and  when  the  declarant  is  fully  conscious  of 
impending  dissolution. — Morgan  v.  The  State,  31  Ind.  193; 
McDaniel  v.  The  State,  s  S.  &  M.  401 ;  Brown  v.  The  State, 
82  Miss.  433;  Com.  v.  RoherU,  108  Mass.  296 ;  StaU  v.  Fergu- 
son, 2  Hill,  S.  C.  282;  State  v.  Tilghman,  11  Ired.  513; 
Starkey  v.  People,  17  111.  17 ;  State  v.  Center,  35  Vt.  378 ; 
Moore  v.  The  State,  12  Ala.  764;  McHughv.  The  State,  31 
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Ala.  317;  Reynolds  v.  The  State,  68  Ala.  502;  1  Greeril.  Ev. 
§  158  ;  Walker  v.  The  State,  52  Ala.  192.  Here,  the  evidence 
only  shows  that  the  declarant  expressed  the  belief  "  that  he 
could  not  recover  from  the  wounds"  whicli  he  had  received, 
and  that  he  was  especially  afraid  that  scars  might  he  left  on 
his  face,  although  he  had  been  assured  that  the  wounds  on  his 
face  were  not  serious;  and  that  he  declared  his  recovery  de- 
pended on  the  doctor,  who  never  told  him  that  his  wounds 
were  fatal.  This  falls  far  short  of  that  sense  of  impending 
death  which  makes  such  declarations  competent  evidence.  (3.) 
An  unsuccessful  attempt  to  prove  an  alihi  is  entitled  to  no 
greater  weight  against  the  accused,  than  his  failure  to  prove 
any  other  fact  material  to  his  defense ;  though  the  rule  may  be 
different,  where  there  is  a  fraudulent  attempt  to  prove  an  alibi. 
Collins  V.  State,  20  Iowa,  85 ;  Miller  v.  People,  39  111.  457 ; 
Tdberv.  State,  16  Ohio  St.  583;  White  v.  State,  31  Ind.  262; 
Adams  v.  State,  42  Ind.  373 ;  State  v.  Josey,  64  K.  C.  56 ; 
Williams  v.  State,  47  Ala.  659  ;  Spencer  v.  State,  50  Ala.  124; 
Porter  v.  State,  55  Ala.  95.  The  charge  of  the  court,  on  this 
point,  invades  the  province  of  the  jury,  in  assuming  that  there 
was  an  unsuccessful  attempt  to  prove  'An  alihi. — Banhv.  Jones, 
59  Ala.  123. 

H.  C.  Tompkins,  Attorney-General,  for  the  State. — (1.)  A 
grand  jury  may  consist  of  fifteen,  eighteen,  or  anj^  intermediate 
number" of  persons;  and  when  the  number  of  those  originally 
summoned  is  reduced  below  fifteen,  the  court  has  a  discretionary 
power,  within  the  two  extremes,  as  to  the  number  to  be  sum- 
moned.—  Yancey  V.  The  State,  63  Ala.  141,  (2.)  The  decla- 
rations of  the  deceased  were  properly  admitted.— J/cZe«?i^  v. 
Tim  State,  16  Ala.  672;  Oliver  v.  The  State,  17  Ala.  587; 
'  Johnson  v.  The  State,  47  'Ala.  1 ;  Faire  v.  The  State,  58  Ala. 
74 ;  Green  v.  The  State,  m  Ala.  40.  (3.)  The  charge  of  the 
court  asserts  that  an  unsuccessful  attempt  to  prove  an  alihi, 
like  an  unsuccessful  a,tten)pt  to  prove  any  other  material  fact, 
is  a  ciroumstance  to  be  weighed  against  the  defendant ;  and 
tliis  is  a  correct  proposition. — Porter  v.  27te  State,  55  Ala.  95; 
Com.  V.  Costly,  118  Mass.  1  ;  Burrill's  Cir.  Ev.  519.  (4.)  A 
homicide  committed  in  the  attempt  to  rob,  or  to  perpetrate  any 
other  one  of  the  felonies  specified  in  the  statute,  is  declared 
murder  in  the  first  degree. — Code,  §  4295 ;  Mitchell  v.  The 
State,  60  Ala.  26;  1  Leigh,  Va.  610.  (5.)  The  jury  liad  the 
right  to  return  a  general  verdict  of  guilty,  without  specifying 
the  count  on  which  their  verdict  was  founded. — Clark's  Maimal, 
§  2525. 

BRICKELL,  C.  J. — 1.    The  objections  to  the  formation  of 
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the  gV-and  jury  are  not  well  taken.  It  was  organized,  impan- 
elled and  sworn,  in  conformity  to  the  statute. — Code  of  1876, 
§  4754.  Fifteen  only  of  the  original  venire  having  appeared, 
and  two  of  them  being  excused  from  service,  the  contingency 
existed  in  which  the  court  had  power,  and  it  became  a  duty,  to 
complete  the  jury,  by  ordering  the  summons  of  a  sufficient 
number  of  qualilied  citizens  to  supply  the  deficiency.  In  the 
exercise  of  this  power,  the  court  could  order  a  summons  of 
only  such  number  as  -wonld  increase  the  jury  to  fifteen,  or  of 
such  number  as  would  increase  it  to  eighteen,  or  to  an  inter- 
vening number,  as  in  its  discretion  was  deemed  best  for  the 
administration  of  justice.  Either  number  would,  under  the 
statute,  complete  the  grand  jury  when  impanelled  and  sworn, 
and  the  selection  of  either  is  not  an  excess  of  the  power  con- 
ferred upon  the  court. —  Yancey  v.  The  State,  63  Ala.  141. 

2.  There  was  no  error  in  admitting  the  dying  declarations 
of  the  deceased.  The  matter  of  these  declarations  was,  the 
circuinstances  under  which  the  injuries  of  which  the  deceased 
was  languishing  had  been  inHicted,  and  the  person  by  whom 
they  were  inflicted.  They  were  made  when  he  was  in  extremis, 
and  when  he  was  conscious  that  from  the  injuries  he  must  die. 
From  the  day  he  suffered  them,  to  the  day  of  his  death,  uni- 
formly he  expressed  the  belief  and  expectation  that  from  them 
he  must  die,  and  all  the  efforts  of  his  medical  attendant  to 
encourage  or  inspire  a  hope  of  recovery  were  unavailing.  This 
species  of  testimou}'  should  always  be  received  with  the  greatest 
caution,  and  most  rigorously  should  the  courts  scrutinize  the 
primary  facts  upon  which  its  admissibility  is  authorized.  But, 
when  the  two  facts  upon  which  the  law  authorizes  its  introduc- 
tion are  satisfactorily  and  clearly  shown — the  fact  that  at  the 
time  of  making  the  declarations  the  deceased  was  in  extremity, 
and  under  a  sense  of  impending  death,  that  he  was  without 
hope  of  life — they  must  be  received,  leaving  to  the  jury,  who 
must  pronounce  upon  their  weight,  all  intirmative  considera- 
tions affecting  their  credibility. — Moore  v.  State,  12  Ala.  764; 
McLean  V.  State,.  16  Ala.  672;  Oliver  v.  State,  17  Ala.  587; 
McIIugh  V.  State,  31  Ala.  317;  Mose  v.  State,  35  Ala.  421; 
Faire  v.  State,  58  Ala.  74. 

3.  In  all  criminal  prosecutions,  whether  for  felony,  or  for 
misdemeanor,  the  previous  good  character  of  the  accused,  hav^ 
ing  reference  and  analogy  to  the  subject  of  the  prosecution,  is 
competent  and  relevant  as  original  testimony ;  it  is  a  fact  which 
must  be  submitted  to  the  jury,  and  ought  to  be  considered  by 
them  in  determining  whether  he  is  guilty  oi  the  offense  with 
which  he  is  charged.  But,  if,  when  the  good  character  is  shown, 
and  it  is  considered  in  connection  with  the  evidence  criminating 
the  accused,  the  jury  are  persuaded  beyond  a  reasonable  doubt 
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of  bis  guilt,  a  verdict  of  conviction  onght  to  follow;  and  it  is 
this  proposition  which  is  embodied  in  the  charge  given  bv  the 
City  Court,  to  which  the  second  exception  of  the  appellant 
refers. 

4.  A  homicide,  committed  in  the  attempt  to  perpetrate 
either  of  the  felonies,  arson,  rape,  robbery  or  burglary,  is  by 
the  statute  pronounced  murder  in  the  iirst  degree. — Code  of 
1876,  §  4295.  The  criminal  intent,,  which  is  involved  in  the 
attempt  to  commit  either  of  these  felonies,  gives  complexion 
to,  and  determines  the  character  of  the  killing  which  may  be 
consequent.  It  supplies  the  place  of  "  malice  aforethought "  of 
the  common  law,  the  essential  and  distinguishing  characteris- 
tic of  murder,  and  of  the  specific  intent  to  take  life,  or  the 
"willful,  deliberate,  malicious  and  premeditated  killing,"  which 
is  the  element  of  one  class  of  homicides  the  statute  denounces 
and  .  punishes  as  murder  in  the  first  degree. — Fields  v.  State, 
52  Ala.  348 ;  Mitchell  v.  State,  60  Ala.  26 ;  Peojjie  v.  Sanchez, 
24  Cal.  17.  The  charge  given  by  the  City  Court  on  this  point 
was  free  from  error,  and  that  requested  by  the  appellant  was 
properly  refused. 

5.  A  deliberate  consideration  of  the  evidence  introduced  by 
the  prosecution,  criminating  or  tending  to  criminate  the  appel- 
lant, can  but  lead  a  candid  mind  to  the  conclusion,  tliat  he  ought- 
to  give,  if  he  would  resist  its  force,  an  account  of  his  where- 
abouts at  the  time  the  injurie.«  were  infiicted  upon  the  deceased, 
or  of  some  other  fact  which  would  lessen  the  force  of  the  cir- 
cumstances, and  of  the  facts  pressing  against  him.  If  he 
attempt  explanation,  or  contradiction,  or  an  account  of  himself 
at  the  time  when  the  crime  was  committed,  and  the  explanation 
or  contradiction  is  not  successful  or  satisfactory,  or  the  account 
given  of  himself  can  not  be  accepted  as  true,  the  jury  will 
weigh  these  facts  against  him ;  not  as  absolute  or  conclusive  of 
guilt,  but  as  infiuential,  and  as  tending  to  corroboi*ate  the  crim- 

,  inating  evidence.  The  general  proposition  is  true,  that  upon 
the  prosecution  rests  the  burden  of  proving  the  guilt  of  the 
defendant,  and  of  proving  it  beyond  a  reasonable  doubt;  and 
that  he  is  not  under  a  duty  of  establishing  his  innocence;  yet, 
if  he  assumes  to  give  explanations  of  his  conduct,  or  to  account 
for  his  absence  from  the  scene  of  crime,  or  to  prove  any  fact 
resting  in  his  own  knowledge,  and  of  which,  if  it  exists,  he 
must  have  the  peculiar  means  of  proof,  and  fails,  the  fact  of 
failure  must  be  weighed  or  considered  in  determining  his  guilt. 
Its  value,  and  the  importance  which  should  be  attached  to  it, 
depend  upon  the  character  of  the  criminating  evidence,  and  is 
for  the  determination  of  the  jury. 

In  Porte?' V.  State,  55  Ala.  107,  the  court  said :  "An  attempt 
to  prove  any  material  fact,  followed  by  a  failure,  is  a  circum- 
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stance  to  be  weighed  against  the  party  making  it."  There  are 
authorities  pronouncing  that  "an  unsuccessful  attempt  to  estab- 
lish an  alihi  is  always  a  circumstance  of  great  weight  against  a 
prisoner,  because  the  resort  to  that  kind  of  evidence  iniplies  an 
admission  of  the  truth  and  relevancy  of  the  facts  alleged,  and 
the  correctness  of  the  inferences  drawn  from  them,  if  they 
remain  uncontradicted." — Wills  Cir.  Ev.  S3  ;  Burrill's  Cir.  Ev. 
519.  This  doctrine  was  expressly  repudiated  in  Porter  v.  State, 
supra,  and  the  failure  to  make  the  proof  was  declared  no  more 
than  a  circumstance  to  be  weighed  against  the  prisoner,  as  would 
be  tlie  fact  that  he  left  unexplained  or  uncontradicted  any  other 
criminating  circumstance  he  had,  or  is  presumed  to  have,  the 
means  of  explaining  or  contradicting. —  Gordon  v.  People, 
33  N.  Y.  501.  We  find  no  error  in  the  charge  of  the  City 
Court,  touching  the  failure  of  the  defendant  to  prove  an  alibi 

6.  There  was  no  error  in  the  refusal  to  instruct  the  jury, 
that  by  the  verdict  they  must  specify  upon  which  of  the  two 
counts  of  the  indictment  the}'  found  the  defendant  guilty. 
Each  count  is  in  form  sufficient,  and  the  only  difference  is  in 
the  description  of  the  means  by  which  the  unlawful  and  mali- 
cious killing  was  perpetrated.  When  the  several  counts  of  an 
indictment  are  in  proper  legal  form,  and  relate  to  a  single 
offense,  and  a  conviction  upon  either  requires  the  same  judg- 
ment and  the  same  sentence  as  a  conviction  upon  all  would,  a 
general  verdict  is  all  that  the  law  requires. — State  v.  Wright, 
53  Me.  328 ;  Commonwealth  v.  Desmarteau,  16  Gray,  1 ;  Jack- 
son V.  State,  at  present  term. 

We  find  no  error  in  the  record,  and  the  judgment  must  be 
affirmed. 


McAnally  v.  The  State. 

Indictment  for  Murder. 

1.  Decldratlonx  and  conclnct  of  conspirators,  as  evidence  against  each 
other. — In  charges  of  crime  which,  in  their  nature,  may  be  perpetrated 
by  more  than  one  guilty  participant,  if  there  he  a,  previously  formed  pur- 
pose to  commit  the  offense,  the  acts,  declarations  and  conduct  of  each 
conspirator,  in  promotion  of  the  object  or  purpose  of  such  conspiracy,  or 
in  relation  to  it,  become  the  acts,  declarations  and  conduct  of  the  others, 
and  are  competent  evidence  against  them  ;  but  the  sufficiency  of  such 
evidence  must  be  determined  by  the  jury,  and,  before  it  can  be  admitted 
to  go  to  them,  a  foundation  should  be  laid,  by  proof  addressed  to  the 
court,  prima  facie  sufficient  to  establish  the  existence  of  such  conspiracy. 

2.  Alibi  as  defense. — When  an  aiibi  is  set  up  as  a  defense,  a  charge  to 
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the  jury,  given  at  the  instance  of  the  prosecuting  officer,  asserting  that 
"  it  is  essential  to  the  sufficiency  of  such  defense  that  it  cover  and  ac- 
count for  so  much  of  the  time  of  the  transaction  as  to  render  it  impossi- 
ble the  prisoner  could  have  committed  the  offense,"  lays  down  too  exact- 
ing a  rule. 

3.  Proof  of  malice ;  former  difficulty. — Proof  of  a  former  difficulty  be- 
tween the  defendants  and  the  deceased  tends  to  show  malice,  and  is 
admissible  for  that  purpose  ;  but  the  particulars  or  merits  of  that  diffi- 
culty can  not  be  inquired  into. 

From  the  Circuit  Court  of  Blount. 

Tried  before  the  Hon.  Leroy  F,  Box. 

The  indictment  in  this  case  was  found  at  the  May  term,  1881, 
and  char£i;ed  that  the  defendants,  Willis  McAnally,  James  Mc- 
Anally,  Reuben  Mc  Anally,  Philip  Musgrove,  Joseph  Musgrove 
and  William  Musgrove,  "  unlawfully,  and  with  malice  afore- 
thought, killed  Frank  A.  Hanna,  by  shooting  him  with  a  gun." 
A  change  of  venue  was  granted  to  Philip  Musgrove  and  Wil- 
liam Musgrove,  on  their  application ;  and  the  other  defendants 
being  jointly  tried,  and  each  pleading  not  guilty,  all  were  ac- 
quitted except  said  Willis  McAnally,  who  was  convicted  of 
murder  in  the  first  degree,  and  sentenced  to  the  penitentiary  for 
life.  The  case  is  brought  to  this  court  by  said  Willis  McAnally, 
on  a  bill  of  exceptions  reserved  during  the  trial,  which  purports 
to  set  out,  "in  substance,  all  the  evidence  offered  to  the  jury 
on  the  trial,"  and  states  these  facts :  "  The  State  offered  evi- 
dence showing  that  said  Frank  A.  Hanna  was  shot  and  killed 
at  the  house  of  Thomas  B.  McAnally,  in  said  county,  on  the 
23d  April,  1881,  between  the  hours  of  eight  and  nine  o'clock 
at  night;  that  he  was  sitting  at  the  time  of  the  killing  near  an 
open  door,  reading  a  newspaper,  which  he  held  in  one  hand, 
and  holding  a  small  brass  lamp  in  the  other.  Said  Thos.  B. 
McAnally  had  just  lain  down  on  a  bed  in  the  same  room,  when 
a  gun  fired,  with  a  report,  as  described  by  him,  like  a  blast,  and 
the  room  was  instantly  in  darkness.  As  soon  as  possible,  said 
Thos.  B.  McAnally  lit  a  lamp,  and  found  the  deceased  lying 
upon  the  floor  dead.  The  ujissile  of  death  was  a  single  large 
ball,  which  passed  through  and  shattered  the  bones  of  the  right 
ami  about  the  wrist,  and  then,  entering  the  right  side,  passed 
nearly  through  the  deceased,  and  lodged  under  the  left  shoulder- 
blade.  The  next  morning  after  the  killing,  a  piece  of  patching 
was  found,  in  or  near  a  path  leading  from  the  door  to  a  fence, 
and  about  twelve  or  flfteen  feet  from  the  door;"  and  the  patch- 
ing was  produced,  some  peculiarities  being  described  as  tending 
to  identify  the  gun  from  which  the  shot  was  tired.  "On  the 
san)e  morning  an  inquest  was  held  over  the  body  of  the  de- 
ceased, and  on  the  Monday  morning  afterwards  a  ball  was  ex- 
tracted from  it,  which  was  offered  in  evidence.  For  a  number 
of  years  before  April,  1881,  the  deceased  liad  resided  at  Bangor, 
Vol.  i.xxiv. 
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Alcabania,  but  was  not  staying  there  when  shot,  A  few  months 
prior  tliereto,  lie  had  sent  his  children  to  Murphree's  Valley, 
and  lie  himself  had  gone  to  Flint,  in  M(jrgan  county,  and  therice 
to  Birmingham,  on  business;  and  he  had  come  from  Birming- 
ham to  the  house  of  said  Thos.  B.  McAnally,  on  Friday  evening 
before  the  Saturday  night  on  which  he  was  killed.  The  Circuit 
Court  at  Blountsville  began  on  April  25tli,  1^81,  and  the  de- 
ceased was  on  his  way  from  Birmingham  in  attendance  upon 
said  court.'  It  was  shown  that  he  went  with  said  Thomas  Mc- 
Anally to  Bangor  in  the  afternoon  of  April  23d,  1881,  and 
remained  there  until  about  half  an  hour  before  sunset ;  and  the 
liouse  of  said  McAnally  was  distant  from  ])angor-  about  one 
mile,  most  of  the  distance  being  up  hill.  The  evidence  adduced 
on  the  trial,  by  which  it  was  sought  to  fix  the  guilt  of  this  assas- 
sination on  the  defendants,  was  entirely  circumstantial  as  to  each 
and  all  of  them  ;  and  the  circumstances  offered  for  this  purpose 
were  substantially  as  follows: 

"  1.  As  to  the  proximity  of  the  defendants  to  the  ijlace  of  the 
killing:  It  was  shown  that,  at  the  tiuie  of  the  killing,  Joseph 
Musgrove,  one  of  the  defendants,  r<?sided  at  Bangor,  was  rail- 
road agent  at  the  time,  and  was  at  Bangor  all  day  on  said  April 
23d;  that  he  was  at  his  home  in  Bangor  that  night  when  one 
Rutledge  went  there  vidth  the  news  of  the  killing;  that  Willis 
McAnally,  one  of  said  defendants,  was  then  staying  or  boarding 
with  said  Joseph  Musgrove,  sleeping  at  night  in  the  ticket 
office,  and  assisting  said  Joseph  as  agent  of  the  railroad  ;  and 
that  said  Willis  was  at  Bangor  the  day  and  uight  of  the  killing. 
It  was  shown  that  Reuben  McAnally,  one  of  the  defendants, 
resided  between  two  and  three  miles  from  Bangor,  and  about 
one  mile  and  a  half  from  the  house  of  said  Thos.  B.  McAnally; 
that  on  the  morning  of  said  April  23d,  passing  through  Bangor, 
he  went  to  Blount  Springs,  remained  there  until  in  the  after- 
noon, and  returned  through  Bangor,  lieing  seen  there  al>out 
sundown,  where  he  remained  a  few  minutes,  and  then  left  for 
home  in  company  with  one  Rutledge,  a  witness  for  the  State, 
carrying  a  plow  point  and  an  iron  bolt;  and  that  said  Rutledge 
accompanied  him  until  they  passed  Thomas  McAnally's  house, 
when  they  separated,  after  dark,  each  going  in  the  direction  of 
his  own  home.  It  was  shown  that  James  McAnally,  one  of 
said  defendants,  resided  about  two  and  a  half  miles  from  Bangor, 
and  was  at  Bangor,  and  in  the  depot,  on  the  afternoon  of  said 
April  23d  ;  and  that  he  left  Bangor  before  sundown,  with  a  sack 
of  flour,  going  in  the  direction  of  home,  and  in  company  with 
one  Jett,  who  was  a  witness  for  the  State.  The  State  offered 
evidence,  also,  showing  that  Philip  M.  Musgrove,  indicted  but 
not  on  trial,  and  who,  at  the  .time  of  the  killing,  resided  at  Cull- 
man, Alabauia,  was  seen  passing  through  Garden  City,  about 
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three  miles  from  Bangor,  on  tlie  afternoon  of  said  April  23d, 
about  an  hour  bv  sun,  going  in  the  direction  of  Bangor,  and 
was  seen  at  Bangor  early  the  next  morning  after  the  killing; 
while  the  evidence  of  the  defense  tended  to  show  that  he  got 
to  the  house  of  his  son,  said  Joseph  Musgrove,  at  Bangor,  about 
dark,  remained  there  until  after  nine  o'clock  at  night,  and  then 
went,  in  company  with  William  H.  Musgrove,  to  the  house  of 
Gordon  Musgrove,  also  a  son  of  said  Philip,  then  residing  at 
Bangor,  where  he  slept  that  night.  As  to  said  William  H. 
Musgrove,  also  indicted  but  not  on  trial,  it  was  shown  that  he 
resided,  at  the  time  of  the  killing,  ten  or  twelve  miles  from 
Bangor,  in  the  direction  of  Blountsville ;  and  one  Cole,  a  wit- 
ness for  the  State,  testilied  that  he  saw  said  William  H.  at 
church  at  'Fowler's  Cove,'  about  eight  miles  from  Bangor,  dur- 
ing and  after  the  morning  service  on  said  23d  April,  and  then 
and  there  had  a  conversation  with  him.  Said  witness  was  then 
asked  by  the  prosecuting  officer,  '  What  did  said  William  H. 
Musgrove  say  to  you  there  f  The  defendants  on  trial,  includ- 
ing said  Willis  McAnally,  objected  to  this  question,  and  duly 
excepted  to  the  overruling  of  their  objection.  The  witness 
answered,  that  said  W.  H.  Musgrove  told  him  that  he  was  going 
to  Hanceville,  and  that  he  wanted  to  get  witnesses  to  invalidate 
the  oath  of  the  deceased." 

"In  behalf  of  said  Joseph  Musgrove  and  Willis  McAnally, 
the  deposition  of  Mrs.  Jane  Berrier  was  read  to  the  jury,  who 
was  the  mother-in-law  of  said  Joseph  Musgrove,  and  who  testi- 
fied, in  substance,  that  she  was  at  home,  at  said  Joseph's  house, 
on  the  night  of  the  killing,  and  said  Joseph,  Willis.  Philip  and 
William  H.  were  all  at  the  house,  from  about  eight  o'clock,  or 
dark,  until  a  little  after  nine,  when  they  all  left  in  the  direction 
of  the  depot;  that  said  Joseph  came  back  in  about  ten  minutes, 
and  had  been  back  about  fifteen  or  twenty  minutes,  as  well  as 
slie  could  remember,  and  was  in  a  room  giving  medicine  to  his 
sick  children,  when  said  Rutledge  came,  and  called,  and  said 
that  some  one  had  killed  Frank  ITanna,  and  wanted  said  Joseph 
to  go  with  him  to  the  place  of  the  killing;  that  when  Rutledge 
came  up,  and  while  he  and  witness  were  talking,  said  Joseph 
came  out  where  they  were,  and  said  to  Rutledge,  '  Is  it  possi- 
ble P  or,  ^Aint  you  jokimj  f  to  which  Rutledge  answered,  'No, 
I  am,  not  joking^  and  I  'want  you  to  go  loith  me  f  and  that  said 
Joseph  went  with  him,  Jeff.  Murpliree,  a  colored  man,  was 
also  examined  as  a  witness  for  said  two  defendants,  and  testified 
tliat,  on  the  day  of  the  killing,  he  was  in  the  employment  of 
said  Joseph  Musgrove;  that  he  had  been  out  hunting  on  that 
evening,  and  got  in  after  sunset;  that  Dr.  (Philip)  Musgrove' 
was  at  said  Joseph's  when  he  got  home,  and  ate  supper  with  the 
family;  that  William  II.  Musgrove  came  in  after  supper,  and 
Vol.  lxxiv. 
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supper  was  iixed  for  him  after  the  others  had  iinislied,  and  wit- 
ness afterwards  had  his  supper;  tliat  he  (witness)  then  went  to 
the  house  of  William  Warren,  a  colored  man,  from  lift^-  to  one 
hundred  yards  distant,  and  left  said  Joseph  Musgrove  in  his 
room  writing,  and  Dr.  Philip,  William  H.,  and  Willis  McAnally 
were  sitting  on  the  front  porch,  laughing  and  talking  as  usual ; 
that  he  (witness)  went  to  said  Warren's  between  eight  and  nine 
o'clock,  and  had  been  there  iifteen  or  twenty  minutes,  and  had 
just  lain  down,  when  he  heard  a  gun  fired."  Gordon  Mus- 
grove, who  was  also  a  son  of  said  Joseph  Musgrove,  and  who 
was  examined  as  a  witness  for  said  Joseph  and  Willis,  testified 
that  said  Joseph  and  Philip  came  to  his  house  on  the  night  of 
the  killing,  "about  fifteen  or  twenty  minutes  after  nine  o'clock, 
and  went  into  an  adjoining  room  to  sleep  about  half  an  hour 
thereafter."  "For  Reuben  and  Jatnes  McAnally,  in  addition 
to  the  evidence  before  stated,  there  was  testimony  tending  to 
show  that,  at  tjie  time  of  the  killing,  they  were  at  their  respect- 
ive homes,  distant  more  than  a  mile  from  the  house  of  said 
ThomasB.  McAnally ;  but  such  testimony  was  not  any  stronger, 
or  more  reliable,  than  that  above  stated  tending  to  establish  an 
alibi  for  said  Joseph  Musgrove  and  Willis  McAiially.  There 
was  no  other  evidence  as  to  proximity,  as  to  any  of  the  defend- 
ants indicted  or  on  trial." 

"yl.s'  to  the  'inotive^  statements,  threats,  cfcc,  the  State  offered 
evidence  tending  to  show  that,  during  court  at  Blountsville 
about  five  years  ago,  and  at  other  places  and  times  about  five 
years  ago,  said  Willis  McAnally  had  threatened  to  kill  the  de- 
ceased,— at  one  time  saying  that  he  would  kill  him  if  it  took 
him  twenty  j'ears  to  do  it ;  but  no  threats  were  made  by  said 
Willis  within  less  than  five  years  before  the  trial,  and  the 
evidence  showed  that  during  all  these  years  said  Willis  lived  at 
Bangor,  where  the  deceased  also  lived  until  within  a  few 
months  before  the  killing.  It  was  in  evidence,  also,  that  said 
Willis  had  had  a  difficulty  with  the  deceased,  for  which  he  had 
been  prosecuted  by  the  deceased,  and  convicted  on  the  trial, 
several  years  before  the  killing ;  that  said  Willis  McAnally  was 
a  son  of  said  James  McAnally,  another  one  of  said  defendants, 
and  a  brother  of  Louisa  J.  McAnally,  who  had  prosecuted  the 
deceased  on  a  charge  of  bastardy  in  the  year  1S77,  while  said 
James  McAnally  had  brought  an  action  against  the  deceased 
for  the  seduction  of  his  said  daughter,  which  terminated  ad- 
versely to  the  plaintiff  therein  in  1879."  This  evidence  seems 
to  have  been  admitted  without  objection.  "  In  the  further 
progress  of  the  trial,  during  the  examination  in  chief  of  said 
Thomas  B.  McAnally,  a  witness  for  the  State,  said  witness 
testified,  in  answer  to  a  question  by  the  solicitor,  that  he  was 
present  at  a  difiiculty  between  the  deceased  and  the  three  Mus- 


14  SUPREME   COURT  [Dec.  Term, 

[McAnally  v.  The  State.] 

groves  here  indicted,  which  took  place  at  Bangor,  about 
Christmas,  1879 ;"  and  the  court  allowed  the  witness  to  be 
examined,  against  the  objection  of  the  defendants,  as  to  the 
particulars  of  this  ditficulty — who  was  armed,  what  was  the 
cause  of  the  difficulty,  what  was  said  and  done,  &c.;  and  to 
these  rulings  of  the  court  exceptions  were  duly  reserved  by 
the  defendants. 

"The  State  offered  evidence,  also,  tending  to  show  that  the 
three  Musgroves  named  in  this  indictment  were  indicted  by 
the  grand  jury  of  said  county,  together  with  Gordon  Musgrove, 
for  an  assault  upon  the  deceased ;  that  said  indictment  was 
pending  at  the  time  the  deceased  was  killed,  and  was  tried 
after  his  death,  resulting  in  the  conviction  of  the  three  Mus- 
groves here  indicted  ;  and  that  said  indictment  was  for  the 
same  difficulty  testified  to  by  said  Thos.  B.  McAnally.  The 
State  offered  in  evidence  the  record  and  proceedings  in  the 
Circuit  Court  of  said  county  in  a  certain  cause  therein,  wherein 
the  State  of  Alabama  was  plaintiff,  and  said  William  H.  Mus- 
grove was  defendant,  under  an  indictment  for  perjury.  Said 
prosecution  was  pending  at  the  time  the  deceased  was  killed, 
and  for  several  years  prior  thereto ;  and  a  trial  was  had  at  the 
Fall  term  of  said  court,  1881,  resulting  in  a  verdict  of  acquittal. 
The  defendants  objected  to  the  admission  of  the  record  and 
proceedings  aforesaid ;  the  court  overruled  the  objections,  and 
allowed  the  evidence  to  be  read  to  die  jury ;  and  to  this  action 
of  the  court  the  said  defendants  excepted,  including  the  said 
Willis  McAnally.  In  connection  with  the  said  record  and 
proceedings,  the  State  offered  evidence  to  show  that  the  de- 
ceased was  a  material  witness  for  the  prosecution,  and  was 
active  in  the  prosecution  ;  and  to  the  admission  of  this  evidence, 
against  their  objection,  the  said  defendants  duly  excepted." 

The  court  gave  the  following  (with  other)  charges  to  the 
jury,  on  the  request  of  the  prosecuting  officer  :  3.  "  When  a 
liomicide  has  been  committed,  and  the  circumstances  tend  to 
show  that  the  accused,  or  either  of  them  was  the  perpetrator ; 
then,  the  absence  of  any  other  guilty  agent  is  a  circumstance 
which  may  be  weighed  and  considered,  in  connection  with  the 
other  evidence,  as  evidence  against  the  accused,  upon  the  ques- 
tion whether  they,  or  either  of  them,  committed  the  homicide," 
6.  "  If  the  jury  believe  that  the  circumstances  of  time,  place, 
motive,  means,  opportunity  and  conduct  of  the  defendants, 
concur  in  pointing  them  out  as  the  perpetrators  of  the  act 
charged  in  the  indictment,  the  force  of  such  circumstances  is 
strengthened,  if  the  evidence  in  the  case  shows  the  absence  of 
any  trace  or  vestige  of  another  agent,  witli  like  motive,  means 
and  opportunity.''  7.  "  It  is  essential  to  the  proof  of  an  alibi, 
that  it  should  cover  and  account  for  the  whole  of  the  time  of 
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the  transaction  in  question,  or  at  least  for  so  much  of  it  as  to 
render  it  impossible  that  the  defendants  co\ild  have  committed 
the  imputed  act."  The  defendants  duly  excepted  to  each  of 
these  charges. 

Jno.  W.  Inzer,  Geo.  TI.  Pakkek,  Ham  ill  &  Dickinson,  and 
Jno.  a.  Lusk,  for  the  appellant. — (1.)  The  statements  of  W. 
H.  Musgrove,  made  in  the  afternoon  of  the  day  of  the  killing, 
had  no  connection  wliat<iver  with  that  occurrence,  and  would 
not  have  been  relevant  evidence  against  him,  if  he  had  been 
on  trial :  and  even  if  admissible  against  him,  they  were  not 
competent  evidence  against  JlklcAnally  and  othei*s,  unless  a  con- 
spiracy among  them  was  first  established.  (2.)  That  there  was 
no  conspiracy  is  conclusively  established  by  the  verdict  finding 
Willis  McAnally  alone  guilty ;  and*  without  proof  of  a  con- 
spirac}',  the  acts  and  declarations  of  the  other  defendants  were 
not  competent  evidence  against  him. — 1  Greenl.  Ev.  §111; 
Martin  <&  Flinn  v.  The  State,  28  Ala.  71 ;  Johnson  v.  The 
State,  29  Ala.  62.  (3.)  The  court  erred  in  permitting  the 
prosecution  to  go  into  an  investigation  of  the  merits  or  partic- 
ulars of  the  former  difJiculty  between  the  deceased  and  some 
of  the  defendants. — Gray.v.  The  State,  63  Ala,  66 ;  Comman/ler 
V.  The  State,  60  Ala.  1 ;  Faire  v.  The  State,  58  Ala.  74 ;  Ifim- 
din  V.  Bailey,  70  Ala.  63.  (4.)  Evidence  of  another  distinct, 
substantive  offense,  is  not  admissible. — Oassenheimer  v.  The 
State,  52  Ala.  314.  (5.)  That  the  third  charge  ought  not  to 
have  been  given,  see  Boddie  v.  The  State,  52  Ala.  322  ;  Thomp- 
son V.  The  State,  47  Ala.  37 ;  Corhett  v.  The  State,  31  Ala.  329 ; 
Davidson  v.  The  State,  63  Ala.  432 ;  Childs  v.  The  State,  58 
Ala.  349.  (6.)  On  the  facts  disclosed  by  the  record,,  the  sixth 
charge  is  erroneous. — Childs  v.  The  State,  58  Ala.  349;  Hall 
V.  The  State,  40  Ala.  698,  (7.)  The  measure  of  proof  neces- 
sary to  establish  an,  alibi,  as  stated  in  the  seventh  charge,  is  too 
exacting,  especially  as  applied  to  the  facts  of  this  case. —  Com. 
V.  Choate^  105.  Mass.  459;  Com.  v.  Wehster,o  Gush,  295;  State 
V.  Hardin,  46  Iowa.  623 ;  State  v.  Hamilton,  57  Iowa,  596. 

H,  C.  Tompkins,  Attorney-General,  for  the  State. — (1,) 
Whether  or  not  there  was  a  conspiracy,  or  community  of  pur- 
pose among  the  several  defendants,  was  a  question  of  fact  to 
be  determined  by  the  jury ;  and  evidence  having  been  intro- 
duced tending  to  establish  such  conspiracy,  the  acts  and 
declarations  of  each  party,  in  furtherance  of  the  common 
purpose,  are  competent  evidence  against  all, — Johnson  v.  The 
State,  29  Ala.  62 ;  Scott  v.  The  State,  30  Ala.  503 ;  Whart. 
Grim.  Ev.  §  698;  Wendover  v.  liohhins,  30  Vermont,  4;  7 
Ohio  St.  476.     (2.)  It  was  permissible  to  prove,  not  only  the 
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fact  that  the  parties  had  had  a  previous  difficulty,  but  tlie 
general  circumstances  thereof,  and  the  acts  of  the  several 
parties,  so  far  as  they  might  tend  to  show  the  feeling  between 
the  deceased  and  any  of  the  defendants. —  Gray  v.  The  State,. 
63  Ala  QQ.  (3.)  An  alibi,  as  a  defense  in  a  criminal  case, 
rests  on  the  self-evident  truth,  that  a  person  can  not  be  in  two 
places  at  one  and  the  same  time  ;  and  the  sufficiency  of  the 
evidence  to  establish  such  defense,  in  any  given  case,  depends 
upon  its  fully  covering  and  accounting  for  the  defendant's 
presence  at  another  place,  during  such  a  period  of  time  as 
would  render  it  physically  impossible  that  he  could  have  been 
at  the  place  where  the  crime  was  committed,  at  the  time  it  was 
committed.  This  is  the  proposition  asserted  by  the  seventh 
charge,  and  it  neither  shifts  the  burden  of  proof,  nor  infringes 
the  rule  as  to  a  reasonable  doubt. — Burrill's  Cir.  Ev.  511-14; 
Creed  v.  People,  81  Illinois,  565  ;  Briceland  v.  Com.,  2  Green's 
Crim.  R.  523. 

STONE,  J. — In  charges  of  crime  which,  in  their  nature, 
may  be  perpetrated  by  more  than  one  guilty  participant,  if 
there  be  a  previously  formed  purpose  or  conspiracy  to  commit 
the  offense,  then  the  acts,  declarations  and  conduct  of  each 
conspirator,  done  or  expressed  in  prom.otion  of,  or  in  relation 
to  the  object  or  purpose  of  such  conspiracy,  become  the  act, 
declaration,  or  conduct  of  each  co-conspirator,  and  may  be 
given  in  evidence  against  him.  But,  to  allow  such  testimony 
to  go  to  the  jury,  a  foundation  must  be  laid  by  proof  sufficient, 
in  the  opinion  of  the  judge  presiding,  to  establish, j?7'ima  facie, 
the  existence  of  such  conspiracy.— 1  Greenl.  Ev.  §  111 ;  Wliar. 
Cr.  Ev.  §  .698 ;  Stephens'  Dig.  Ev.  46  ;  Browning  v.  State,  30 
Miss.  656.  But,  when  such  testimony  is  received  under  this 
rule,  it  does  not  necessarily  establish  tiie  conspiracy  and  com- 
mon guilt  of  those  not  actively  participating  in  the  criminal 
act.  The  question,  whether  sufficient  to  establish  the  common 
guilt,  is  one  for  ultimate  decision  by  the  jury. 

The  present  record  states  that  it  contains  all  the  evidence, 
and  it  fails  to  show  a  prima  facie  case  of  conspiracy  between 
any  two  of  the  parties  indicted,  to  take  the  life  of  deceased, 
or  do  him  other  injury.  The  most  it  tended  to  show  was,  that 
two  or  tnore  of  them  had  malice  against  him,  probably  for 
alleged  differing  reasons.  The  Circuit  Court  erred  in  admitting 
evidence  of  acts  or  declarations,  or  prosecutions,  of  parties  not 
on  trial.  This  ruling  does  not  exclude  evidence  of  malice,  or 
motive  on  the  part  of  appellant,  to  connnit  the  alleged  crime, 
if  there  be  such  evidence. 

It  is  not  necessary  we  should  consider  the  irregularity  of 
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summoniiigniore  jurors  than  the  statute  allow*. — Code  of  1S76, 
§  4874.     That  question  will  not  probably  arise  again. 

An  attempt  was  made  to  prove  an  ahhi,  in  the  trial  of  this 
cause.  The  charge \No.  7,  asked  bj  the  solicitor,  and  given  by 
the  court,  can  not  be  maintained.  It  asserts,  that  it  is  essential 
to  the  sufficiency  of  such  defense,  that  it  cover  and  account 
for  so  much  of  the  time  of  the  transaction  in  question  as  to 
render  it  impossible  the  prisoner  could  have  committed  the 
,  injputed  act.  This  lays  down  too  exacting  a  rule.  The  testi- 
mony in  this  cause  shows,  that  the  deceased  came  to  his  death 
by  a  gun-shot  wound,  fired  at  short  range.  Whoever  did  the 
fatal  deed,  was  in  close  proximity  to  thd  deceased.  Without 
it,  he  could  not,  and  did  not  fire  the  shot.  In  the  absence  of 
conspiracy  shown  between  the  defendant  and  another,  to  take 
Hanna's  life,  followed  by  the  homicide  at  the  hands  of  that 
other,  then  the  defendant  can  not  be  guilty,  unless,  at  the  time, 
he  was  near  enough  to  do  the  deed.  Proximity — opportunity — 
is  a  necessary,  indispensable  condition  of  his  guilt.  It  is  not 
necessary  that  the  prosecution  should,  in  the  first  instance, 
prove  such  proximity,  if  the  testimony  is  otherwise  sufiicient. 
I3ut,  opportunity  being  an  indispensable  factor  in  the  proof  of 
defendant's  guilt,  if,  on  the  whole  testimony,  this  be  left  in 
reasonable  doubt,  then  defendant's  guilt  is  not  established 
beyond  a  reasonable  doubt. — Whar.  Or.  Ev.  §  333 ;  French  v. 
The  State,  12  Ind.  670;  Kaufman  v.  The  State,  49  Ind.  248 ; 
Howard  v.  The  State,  50  Indt.  190  ;  Line  v.  State,  51  Ind.  172  ; 
Miller  V.  PeapU,  39  111.  457  ;  Otnier  v.  People,  76  111.  149 ; 
Stuart  V.  People,  42  Mich,  255 ;  Com.  v.  Ohoate,  105  Mass. 
451 ;  State  v.  Waterman,  1  Nev.  543 ;  Pollard  v.  State,  53 
Miss.  410 ;  Ghappel  v.  State,  7  Cold.  (Tenn.)  92. 

In  the  state  of  the  proof  shown  in  this  record,  after  excluding, 
as  we  have  done,  the  acts  and  declarations  of  others  not  on 
trial,  the  facts  do  not  present  a  case  in  which  charge  No.  6, 
asked  for  the  prosecution,  should  have  been  given. — Vhilds  v. 
The  State,  58  Ala.  349.  Charge  3  is,  perhaps,  subject  to  crit- 
icism, in  view  of  the  testimony  found  in  this  record. 

The  proof  in  reference  to  a  previous  difficulty  Avas  only  ad- 
missible as  tending  to  show  malice,  or  a  motive  for  doing  the 
deed.  In  such  case,  it  is  the  fact  of  such  difficulty,  and  its 
gravity,  or  the  contrary,  which  may  be  proven.  Its  merits,  or 
the  particulars,  can  not  be  given  in  evidence.  If  they  were, 
the  tendency  would  be  to  divert  the  minds  of  the  jurors  from 
the  issue  they  are  impanelled  to  try,  to  the  merits  of  the  former 
(juarrel.  Too  much  latitude  was  allowed  in  this  case.  Nothing 
should  have  been  received,  which  tends  to  show  who  was  in 
fault  in  the  former  difficulty, — Gray  v.  State,  63  Ala,  66 ; 
Clark's  Cr,  Dig.  §  375. 
2 
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The  judgment  of  the  Circuit  Court  is  reversed,  and  the 
cause  remanded.  Let  the  prisoner  remain  in  custody,  until 
discharged  by  due  course  of  law. 


TV^illianis  v.  The  State. 

Indictment  for  Murder. 

1.  Statement  by  defendant. — The  "  statement  as  to  the  facts,"  which 
the  accused  is  permitted  to  make  in  his  own  behalf  (Sess.  Acts  1882-83, 
pp.  3-4),  though  not  under  oath,  is  in  the  nature  of  evidence,  and  should 
not  be  capriciously  rejected  by  the  jury,  "though  they  may  discard  it  as 
unwortliy  of  belief,  especially  when  it  is  in  irreconcilable  conflict  with 
the  testimony  of  disinterested  witnesses  under  oath  ;"  but  the  court  has 
no  power  to  disregard  it,  and  is  bound  to  consider  its  e\idential  tenden- 
cies in  subsequent  rulings  on  evidence. 

2.  Bad  character  of  deceased;  when  admissible  as  evidence. — When 
there  is  evidence  tending  to  establish  that  the  defendant  acted  in  self- 
defense,  the  character  of  the  deceased  as  a  turbulent,  violent,  and  blood- 
thirsty man,  is  relevant  and  admissible  evidence  for  him. 

3.  Explanatory  charges. — When  charges  given  announce  correct  prin- 
ciples of  law,  though  "  some  of  them  are  abstract  and  misleading,  be- 
cause not  strictly  relevant  to  the  peculiar  phases  of  the  evidence,  their 
misleading  tendencies  should  have  been  corrected  by  counter  charges 
requested  by  the  defendant,"  and  they  present  no  reversible  error. 

Fkom  the  Circuit  Court  of  Butler. 

Ti-ied  before  the  Hon.  Jno.  P.  Hubbakb. 

The  defendant  in  this  case,  Wesley  Williams,  was  indicted 
for  the  murder  of  Walton  McITenry,  "  by  striking  him  with  a 
rock,  or  with  a  stone,  or  with  a  brick-bat ;"  was  tried  on  issue 
joined  on  the  plea  of  not  guilty;  was  convicted  of  murder  in 
the  second  degree,  and  sentenced  to  the  penitentiary  for  the 
term  of  sixteen  years.  On  the  trial,  as  the  bill  of  exceptions 
shows,  the  State  introduced  several  witnesses  who  testiiied  to 
the  circumstances  of  the  killing,  substantially  as  follows :  The 
deceased  and  the  defendant,  with  several  other  persons,  were 
together  at  the  store  of  one  Davis  in  said  county,  on  Christmas 
day,  1883,  and  were  drinking,  when  tiiey  began  '•  playing  and 
knocking  each  other,"  as  one  of  the  witnesses  expressed  it. 
The  deceased  had  an  open  knife  in  his  hand,  and  as  he  threw 
up  iiis  arm  to  ward  off  a  blow  aimed  at  his  head  by  the  defend- 
ant, he  cut  the  defendant  in  the  fore-arm.  "  Defendant  then 
said  he  would  kill  the  deceased,  and  went  and  got  a  rail," 
which  was  taken  away  from  him  by  some  of  the  by-standers, 
while  one  of  the  others  walked  off  with  the  deceased,  towards 
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his  house.  When  the  defendant  was  tnrned  loose,  he  followed 
them,  rnnning,  and  overtook  them,  havinor  picked  up  a  rock, 
which  weigfhed  two  or  tliree  pounds  ;  and  wliile  the  man  who 
was  with  the  deceased  was  talking:  with  liim,  just  as  the  de- 
ceased turned  away,  he  struck  the  deceased  on  the  head  with 
the  rock,  killing  him  in  a  few  minutes.  These  witnesses 
stated  that,  after  the  cutting  at  the  store,  the  deceased  proposed 
to  make  friends  with  the  defendant,  "  and  made  no  demonstra- 
tion or  movement  towards  attacking  the  defendant;"  audit 
was  proved  that  they  had  been  friendly  up  to  that  time.  One 
of  the  witnesses  for  the  State,  however,  stated  that  the  de- 
ceased was  lying  on  a  bale  of  cotton  near  the  store,  "  and 
called  the  defendant  to  him ;  that  when  the  defendant  got 
near,  the  deceased  cut  at  him  with  his  knife,  but  defendant 

i'umped  back  ;  that  the  deceased  again  raked  at  him  with  the 
:nife,  and  cut  him  in  the  arm  ;  and  that  he  (witness)  then  told 
defendant  to  go  olf,  and  he  went  up  the  road  a  piece."  The 
defendant  then  proposed:  to  prove  by  this  witness,  on  cross- 
examination,  "that  he  knew  the  general  character  of  the  de- 
ceased, in  the  neighborhood  in  which  he  lived,  and  it  was  that 
of  a  turbulent,  blood-thirsty,  and  violent  man."  The  court 
excluded  this  exidence,  and  the  defendant  excepted  to  its 
rejection.  "  The  defendant  then  made  his  statement,  which 
was,  that  when  he  went  to  Davis'  store,  on  Christmas  morning, 
the  deceased  was  lying  on  a  bale  of  cotton,  and  called  him  up 
to  him  ;  that  when  he  got  up  to  him,  the  deceased  cut  at  him 
with  a  knife,  and  cut  his  coat  and  shirt  in  the  breast ;  that  he 
jumped  back,  and  the  deceased  again  cut  at  him  with  the  knife, 
and  cut  him  on  the  arm  ;  that  he  again  jumped  back,  and  Josh. 
Gil  more  took  the  deceased  away  ;  that  the  deceased,  after  he 
got  a  short  distance  off,  called  to  him  to  come  where  he  was  ; 
that  he  went,  but  would  not  have  gone  if  the  deceased  had  not 
called  him  ;  that  when  he  got  up  to  the  deceased,  the  deceased 
cut  at  him,  and  he  (defendant)  then  hit  him  with  the  rock, 
which  he  had  picked  up  to  keep  the  deceased  from  cutting  him, 
and  killed  him;  and  he  had  no  intention  of  killing  the  deceased 
at  the  time,"  The  marks  on  his  arm,  and  the  cuts  in  the  coat 
and  shirt,  .were  exhibited  to  thb  jnry.  The  defendant  again 
proposed  to  prove' the  general  character  of  the  deceased  "as  a 
turbulent,  blood-thirsty  and  violent  man,"  and  excepted  to  the 
ruling  of  the  court  in  excluding  the  evidence.  Several  excep- 
tions were  also  reserved  to  portions  of  the  general  charge  given 
by  the  court,  and  to  the  refusal  of  several  charges  asked  ;  l)ut 
it  is  not  necessary  to  state  these  charges. 

G.VMBLE  &  Richardson,  for  tlie  appellant.   • 
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H,  C.  ToMPKiJsrs,  Attorney-General,  for  the  State. 

SOMERYILLE,  J.— The  statutes  of  this  State  provide, 
that  defendants,  in  criminal  cases,  ma_y  "'  make  a  statement  as 
to  the  facts,  in  their  own  behalf,  but  not  under  oath." — Acts 
1883-83,  pp.  3-4.  We  have  had  occasion  several  times  to 
construe  this  law,  and  have  said  that  this  statement,  thus 
authorized  to  be  made  by  any  defendant,  was  "  in  the  nature  of 
evidence,"  and  was  subject  to  such  intrinsic  tests  of  credibility 
as  ordinarily  govern  the  sworn  testimony  of  witnesses.  It  is 
settled,  that  the  weight  to  which  it  is  entitled  by  the  jury,  in 
reaching  their  verdict,  is  that  which  they  see  fit  to  accord  it, 
in  reason,  justice,  and  conscience.  It  should  not  be  capriciously 
rejected  by  them,  without  reason,  notwithstanding  the  many 
inherent  elements  of  weakness  which  so  seriously  affect  its , 
weight  and  credibility.  Yet,  for  good  and  sufficient  reasons, 
they  may  discard  it  as  entirely  unw^orthy  of  belief,  especially 
when  it  is  in  irreconcilable  conflict  with  the  testimony  of  disin- 
terested and  impartial  witnesses,  who  depose  under  the  sanction 
of  an  oath. — Blackburn  v.  The  State,  71  Ala.  319;  ChappeU 
V.  The  State,  Ih.  322 ;  Beasley  v.  The  State,  11.  328. 

The  statement  made  by  the  defendant  upon  the  trial  of  this 
cause  appears  to  be  in  direct  conflict  with  the  testimony  of 
several  witnesses  who  were  examined,  as  to  the  circumstances 
of  the  alleged  killing  of  the  deceased  by  him.  It  was  com- 
petent for  the  jury  to  discredit  such  statement,  on  this  account, 
if  they  saw  fit.  The  court,  however,  was  not  at  liberty  do  so, 
but  should,  have  considered  its  evidential  tendencies,  as  a  state- 
ment of  alleged  facts,  in  all  rulings  upon  the  introduction  of 
evidence.oifered  subsequent  to  the  making  of  the  statement, 
or  in  connection  with  it.  The  tendency  of  this  statement, 
however  incredible  the  jury  may  have  believed  it  to  be,  was  to 
establish  a  case  of  self-defense  on  the  part  of  the  prisoner.  If 
the  jury  had  believed  it,  they  might  have  acquitted  the  de- 
fendant, upon  the  theory  of  an  excusable  homicide.  In  this 
aspect  of  the  case,  it  was  error  for  the  court  to  exclude  the 
evidence  offered  as  to  the  bad  charactor  of  the  deceased  as  "a 
turbulent,  blood-thirsty,  and  violent  man,"  at  least  wljen  offered 
the  second  time,  as  it  was,  subsequent  to,  and  in  connection 
with  the  statement  of  the  defendant. — Johnson  v.  The  State, 
at  present  term ;  Roherts  v.  The  State,  68  Ala.  156;  Ih.  515  ; 
Storey  v.  The  State,  71  Ala.  329  ;  De  Annan  v.  The  StMte,  Ih. 
351  ;  StoJces'  case,  53  N.  Y.  164 ;  Cases  Self-Defense  (How.  & 
Thomp.),  pp.  486,  667,  641. 

For  tlie  above  error,  the  judgment  of  the  Circuit  Court  must 
necessarily  be  reversed. 

We  have  examined  the  charges  given  by  the  court,  and  those 
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refused  to  be  given  at  the  request  of  the  defendant,  and  dis- 
cover in  these  rulings  no  error  for  wliich  the  judgment  is 
reversible.  The  charges  given  announce  correct  principles  of 
law.  If  some  of  them  are  abstract  and  misleading,  because 
not  strictly  relevant  to  the  peculiar  phases  of  the  evidence, 
their  misleading  tendencies  should  have  been  corrected  bj 
counter  charges  requested  by  the  defendant.  The  charges 
requested  by  the  defendant,  and  shown  to  have  been  refused 
by  the  court,  were  all  subject  to  obvious  objections,  which  have 
80  often  been  considered  by  us  as  not  to  require  discussion. 

The  judgment  is  reversed,  and  the  cause  remanded  for  a 
new  trial.  In  the  mean  while,  the  defendant  will  be  retained 
in  custody,  until  discharged  by  due  process  of  law. 


Trills  V.  The  State. 

Indictment  for  Murder. 

1.  Impeaching  witness  by  proof  of  for  nier  statements. — Whenitis  sought 
to  impeach  a  witness  by  showing  discrepancies  between  his  testimony 
and  his  former  statements  on  the  preliminary  investigation  before  a  com- 
mitting magistrate,  which  were  reduced  to  writing  by  the  magistrate, 
and,  for  this  purpose,  he  is  cross-examined  as  to  such  former  statements, 
it  is  not  proper  to  read  detached  portions  of  them,  and  ask  the  witness 
if  he  did  not  so  testify,  but  his  entire  testimony  should  be  shown  or  read 
to  him. 

2.  Same. — The  witness  having  been  cross-examined  as  to  his  former 
statements,  with  a  view  of  impeaching  him,  his  entire  testimony  on  that 
examination  may  be  read  to  the  jury  in  rebuttal ;  not  as  original  evi- 
dence, but  only  for  the  purpose  of  enabling  the  jury  to  compare  the  two 
statements,  and  see  how  far  tliey  are  consistent  or  inconsistent  with  each 
other. 

3.  Evidence  admissible  for  one  purpose  only ;  explanatory  charge. 
When  evidence  is  admitted  which  is  competent  for  one  purpose,  if  the 
party  against  whom  it  is  admitted  fears  injury  from  its  consideration  for 
any  other  purpose,  he  should  ask  a  charge  limiting  its  operation. 

4.  Dyi>ig  declarations. — Dying  declarations  are  admissible  as  evidence, 
■when  made  under  a  sense  of  impending  dissolution,  although  the  declar- 
ant may  have  never  expressed  the  conviction  that  he  must  die. 

5.  Homicide  with  deadly  weapon,  by  blow  voluntarily  given,  but  not 
aimed  at  person  killed. — If  a  blow  be  voluntarily  or  intentionally  given 
witli  a  deadly  weapon,  not  in  self-defense,  nor  under  other  legal  excuse, 
and  death  result  from  the  blow,  "  the  offense  can  not  be  less  than  man- 
slaughter in  the  first  degree,  and  may  be  murder,"  even  though  the  blow 
•was  not  aimed  at  the  person  who  was  killed. 

6.  Charge  requiring  crplanalion. — A  charge  asked  which,  without  ex- 
planation, tends  to  confuse  or  mislead  the  jury,  is  properly  refused. 

From  the  Circuit  Court  of  Talladega. 
Tried  before  the  Hon.  Leroy  F.  Box. 
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The  indictment  in  this  ease  charged,  in  a  single  count,  that 
Randall  Wills  and  Jane  Wills,  "unlawfully  and  with  malice 
aforethought,  killed  Lucy  Coleman  by  shooting  her  with  a  pis- 
tol." The  defendants  were  jointly  tried,  and  each  pleaded  not- 
guilty ;  and  by  the  verdict  of  the  jury,  Randall  Wills  was  con- 
victed of  manslaughter  in  the  hrst  degree,  and  sentenced  to  the 
penitentiary  for  four  years,  while  Jane  Wills  was  acquitted. 
It  appeared  from  the  testimony  adduced  on  the  trial,  that  the 
defendants  were  living  together,  as  husband  and  wife,  and  the 
deceased  was  the  wife  of  Jess.  Coleman ;  that  the  parties  were 
all  colored  persons,  lived  in  the  same  inclosure,  but  in  two  dif- 
ferent houses,  and  cultivated  different  patches  of  cotton  in  the 
same  field ;  that  the  parties  had  an  altercation  one  ev^ening  in 
September,  1881,  which  was  caused  by  Jane  Wills  turning 
Coleman's  calf  out  of  the, field,  and  resulted  in  the  shooting  of 
both  Lucy  and  Jess.  Coleman  by  a  pistol  in  the  hands *of  Ran- 
dall. Only  the  four  persons  named  were  present  at  the  shoot- 
ing, and  Jess.  Coleman,  a  witness  for  the  State,  thus  testified 
in  reference  to  it :  "  Lucy  and  I  were  in  the  field  picking^cot- 
ton,  after  dinner,  September  27,  1881,  and  started  to  hunt  our 
calf  that  had  been  turned  out-.  When  we  got  to  the  top  of  the 
hill  coming  towards  our  house,  we  saw  Randall  and  Jane  pick- 
ing cotton  in  their  patch.  I  called  to  Jane,  and  asked  her  if 
she  had  turned  my  calf  out.  She  answered,  ^  Yes,  you  son  of  a 
h — ,  I  did  turn  it  out.''  I  then  told  her,  ^It  was  a  mean  tricky 
and  then  heard  Randall  say,  ''Hush,  Jane.''  This  was  all  that 
was  said  there,  and  Lucy  and  I  went  on  towards  the  house. 
Randall  went  to  his  house,  and  got  a  pistol,  and  came  back,  and 
met  me  in  the  road,  and  shot  me.  After  he  fired  the  first  shot, 
he  hollered  to  Jane  to  catch  and  hold  me— that  G —  d—  me^  he 
was  going  to  kill  me.  I  then  struck  him  on  the  head  with  a 
•  rock,  and  he  then  fired  the  second  shot,  which  struck  my  wife. 
He  fired  four  shots  in  all ;  the  first  struck  me  in  the  side,  the  sec- 
ond struck  my  wife,  and  the  other  two  struck  me  on  the  arm 
and  hand." 

Dr.  Donaldson,  a  practicing  physician,  was  examined  as  a 
witness  for  the  State,  and  thus  testified  :  "  I  saw  Lucy  Coleman 
late  in  the  afternoon  of  the  day  she  was  shot,  and  examined 
her.  She  was  shot  i!i  the  abdomen,  and  died  the  next  day  from 
the  effects  of  the  shot.  I  told  her  tliat  she  could  not  recover, 
and  that  she  had  better  ari-ange  such  things  as  she  wished  to 
arrange  as  soon  as  possible,  as  she  could  not  live  long.  She 
made  no  reply  to  me.  A  good  many  persons  were  present,  and 
among  them  Squire  E.  C.  Turner,  who  was  near  her  l)ed  when  I 
told  her  she  c6uld  not  get  well."  Said  Turner  afterwards  tes- 
tified as  follows:  "I  was  a  justice  of  the  peace  in  said  county  in 
September,  1881,  and  am  now;  and  in  that  capacit}'  I  went  to 
Vol.  lxxiv. 
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see  Lucy  Coleman  after  slie  was  shot.  Dr.  Donaldson  and  oth- 
ers were  there,  I  did  not  hear  all  that  he  said  to  Lncy,  but,  after 
stating  to  her  that  Dr.  Donaldson  said  she  could  not  live,  I 
examined  her  on  oath  about  the  difficulty ;  and  what  she  said 
was  reduced  to  writing  in  her  presence,  under  my  directions, 
by  Mr.  Burns."  The  written  statement  being  produced,  and 
identitied  by  the  witness,  "the  State  offered  the  following  por- 
tions of  said  statement,  as  the  dying  declarations  of  the  de- 
•  ceased :  'As  Jess.  Coleman^  my  husband^  avd  myself  were 
retui'niing  from  the  cottorv-patch^  he  commenced  firing  on  Jess. 
and  m£,  and  at  tfie  same  time  cursing  us.  I  walked  some  dis- 
tance, and  fell  from  the  effects  of  the  jnstol  shot.''  The  defend- 
ant objected  to  this  testimony,  on  the  ground  that  no  sufficient 
predicate  for  its  introduction  had  been  offered ;  but  the  court 
overruled  the  objection,  and  the  defendant  excepted.'"  This 
was  all  the  evidence  offered  in  relation  to  the  dying  declarations 
of  the  deceased. 

Jane  Wills  was  arrested  the  day  after  the  shooting,  but  Ran- 
dall was  not  arrested  for  several  days  afterwards.  On  the  pre- 
liminary investigation  of  the  charge  against  Jane,  before  said 
E.  C.  Turner  as  a  justice  of  the  peace,  the  witnesses  for  the 
prosecution  were  examined,  and  their  testimony  was  reduced  to 
writing  by  the  magistrate,  or  under  his  directions,  and  was 
sworn  to  and  subscribed  by  the  several  witnesses.  When  these 
witnesses  were  examined  on  the  trial,  the  defendant  sought  to 
impeach  their  testimony,  by  showing  discrepancies  between  it 
and  their  former  statements  on  the  preliminary  investigation  ; 
and  he  reserved  several  exceptions  to  the  rulings  of  the  court 
in  reference  to  this  evidence.  The  substance  of  these  rulings 
is  stated  in  the  opinion  of  the  court. 

The  defendant  requested  the  following  charges,  each  of  which 
was  in  writing,  and  was  refused  by  the  court :  1.  "Manslaugh-* 
ter  in  the  first  degree  is  not  merely  the  voluntary  or  intentional 
killing  of  a  human  being,  but  is  the  unlawful  and  intentional 
killing  of  a  human  being;  and  unless  the  evidence  shows,  be- 
yond all  reasonable  doubt,  that  the  defendant  unlawfully  and 
intentionally  killed  Lucy  Coleman,  the  jury  can  not  convict  him 
of  that  offense."  2.  "Unless  the  iury  find  from  the  evidence, 
beyond  all  reasonable  doubt,  that  the  defendant  voluntarily  and 
intentionally  took  the  life  of  Lucy  Coleman,  they  must  acquit 
him."  3.  "  If  the  defendant  went  to  his  house,  and  got  his 
pistol,  and  returned  with  it,  to  protect  his  wife  from  Coleman  ; 
and  that  then  he,  not  being  in  fault,  was  assaulted  by  Colenum 
with  a  rock,  and  struck  on  the  head ;  and  if  then,  to  save  him- 
self or  his  wife  from  great  bodily  harm,  he  tired  the  pistol  at 
Jess.  Coleman,  and  accidentally  struck  and  killed  Lucy  Cole- 
man, he  is  not  guilty  of  any  offense."     4.    "Even  though  the 
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defendant  may  have  intended  to  kill  Jess.  Coleman,  if  he,  in 
attempting  to  do  this,  accidentally  killed  Lucy  Coleman,  he  can 
not  be  convicted  of  voluntarily  killing  Lucy  Coleman,  and  is 
not  guilty  of  manslaughter  in  the  iirst  degree,  unless  he  would 
have  been  guilty  of  the  same  offense  if  Jess.  Coleman  had  been 
shot."  The  defendant  dnly  excepted  to  the  refusal  of  these 
charges,  and  also  to  the  following  charge,  which  was  given  at 
the  instance  of  the  prosecuting  officer:  "Whether  or  not  there 
is  evidence  showing  a  case  of  self-defense,  or  a  case  of  killing 
under  a  sufficient  provocation  to  justify  it,  the  jury  must  de- 
termine from  all  the  evidence ;  and  if  the  jury  iind  that  Ran- 
dall did  not  shoot  in  self-defense,  but  got  his  pistol  for  the  pur- 
pose of  killing  Jess.  Coleman  or  his  wiie,  and  advanced  on 
them,  and  shot  at  either  of  them  with  intent  to  kill,  and  actu- 
ally did  kill  Lucy  Coleman,  then  the  jury  must  find  the  defend- 
ant guilty  of  manslaughter  in  the  first  degree,  if  the  killing 
was  in  this  county,  and  before  the  finding  of  this  indictment ; 
and  if  the  evidence  shows  circumstances  of  aggravation,  the 
jury  may,  in  their  discretion,  sentence  the  defendant  to  ten 
years  imprisonment  in  the  penitentiary." 

All  these  rulings  of  the  court  are  now  relied  on  as  error. 

Parsons  &  Parsons,  for  appellant. 

H.  C.  Tompkins,  Attorney-General,  with  Heflin,  Bowdon  & 
Knox,  contra. 

STONE,  J. — In  the  cross-examination  of  witnesses  for  the 
prosecution,  the  defense  sought  to  impeach  them,  by  introduc- 
ing their  written  testimony  taken  down  when  they  were  exam- 
ined as  witnesses  on  the  committing  trial  of  Jane  '.Vills,  who 
•was  charged  with  participation  in  the  homicide,  for  which  her 
husband,  Randall  Wills,  was  on  trial.  In  each  examinationj 
the  testimony  related  to  one  and  the  same  altercation ;  and  the 
testimony  on  the  committing  trial  of  Jane  was  sworn  to  and 
subscribed  by  the  respective  witnesses,  Counsel  for  the  defense 
read  to  witnesses  detached  sentences  of  said  written  testiniony, 
and  asked  them  if  they  had  not  so  testified  on  the  committing 
trial.  On  objection  and  motion  by  counsel  for  the  prosecution, 
the  court  ruled  that  the  entire  affidavits,  or  sworn  testimony, 
should  be  shown,  or,  rather,  read  to  the  witnesses  (they  could 
not  read),  before  the  latter  should  be  required  to  answer.  In 
this  the  Circuit  Court  conformed  to  what  we  consider  the  true 
and  sound  rule  on  the  subject.  "-A  witness  is  not  bound  to 
answer  as  to  matters  reduced  to  writing  by  himself  or  another, 
and  subscribed  by  him,  until  after  the  writing  has  been  produced 
and  read  or  siiown  to  him." — JVewcomb  v.  Griswold,  24  N.  Y. 
Vol.  i-xxiv. 
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29;  Bellw^er  v.  People,  8  Wend.  595;  Stephens  v.  Pe&nle, 
19  N.  Y.  549;  Morrison  v.  Myers,  11  Iowa,  538;  Callahan 
V.  Shaw,  24  Iowa,  441;  Stamper  v.  Griffin,  12  Georgia,  450; 
1  Whar.  E.V.  §  68,  and  notes;    1  Greenl.'Ev.  §  463. 

After  the  witnesses  had  been  cross-examined  as  to  the  contents 
of  the  sworn  testimony,  with  a  view  of  showing  discrepancy'' 
between  it  and  the  testimony  then  being  given,  there  was  no 
error  in  permitting  tlie  prosecuting  attorney  to  read  to  the  jury 
the  entire  written  testimony  of  the  witnesses,  thus  attempted 
to  be  discredited.  It  was  but  just  that  the  whole  connected 
statement  should  go  before  the  jury,  to  enable  that  bod}'  to 
institute  a  comparison  between  the  two  statements.  It  was 
competent  for  no  other  purpose.  If  the  defendant  apprehended 
the  jury  would  treat  the  affidavits  as  original  and  general  evi- 
dence in  the  case,  that  was  a  subject  for  a  charge,  limiting  its 
operation.  To  put  the  court  in  error,  such  charge  must  have 
been  requested  and  refused. — 1  Brick.  Digest,  809,  §  87;  lb. 
810,  §  98. 

There  is  nothing  in  the  other  points  raised  as  to  the  admissi- 
bility of  evidence.  The  dying  declarations  of  the  deceased 
were  clearly  admissible. — Kilgore  v.  The  State,  at  present  term. 
The  pre-requisite  is,  that  they  shall  be  made  under  a  sense  of 
impending  dissolution.  When  this  is  shown,  the  testimony  is 
properly  admitted,  although  the  declarant  may  never  have  ex- 
pressed the  conviction  that  he  or  she  must  die. 

Charges  1  and  2  asked  by  defendant  were  rightly  refused. 
If  a  blow  be  intentionally  or  voluntarily  given,  with  a  deadly 
weapon,  and  not  in  self-defense,  or  under  other  legal  excuse, 
and  the  result  be  the  death  of  a  human  being,  even  though  not 
the  pereon  aimed  at,  this  can  not  be  less  than  manslaughter  in 
the  first  degree,  and  may  be  murder.  The  depraved  heart,  or 
unlawful  will,  with  which  the  instrument  of  death  is  hurled  at 
one,  accompanies  and  characterizes  the  fatal  blow,  which  falls 
on  another  by  misadventure. — Code  of  1876,  ^^4295,  4300; 
McManus  v.  The  State,  36  Ala.  285 ;  Judge  v.  The  State, 
58  Ala.  406. 

Charge  3  was  rightly  refused,  because  the  record  contains  no 
evidence,  either  that  defendant's  wife  needed  protection  from 
Coleman,  or  that  defendant  apprehended  there  was  such  need. 

CJiarge  No.  4  would  assert  a  correct  legal  proposition,  if  the 
words,  "^^  can  not  be  convicted  of  voluntarily  killing  Lucy 
Coleman,^''  had  been  omitted.  We  have  shown  above  that  a 
speciiic  intention  to  kill  Lucy  Coleman,  was  not  necessary  to 
defendant's  conviction  of  manslaughter  in  the  tii'st  degree.  The 
words  copied  and  italicized  above  would  tend  at  least  to  confuse 
and  mislead  the  jury,  and  for  that  reason  the  charge  was  rightl}* 
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refused. — Bay  Shore  R.  R.  v.  Harris^  6T  Ala.  6;  Kirklandv. 
Trott,  m  Ala.  417. 

The  charge  given  at  the  instance  of  the  prosecution  is  free 
from  error. 

Let  the  judgment  of  the  Circuit  Conrt  be  athrmed,  and  the 
sentence  of  the  law  be  executed. 


Jackson  v.  The  State. 

Indictment  for  Murder. 

1 .  Competency  of  coroner  as  juror. — A  person  filling  the  office  of  coroner 
may,  as  a  personal  privilege,  claim  exemption  from  service  as  a  juror 
(Code,  §4784);  but  he  may  waive  this  privilege,  and  is  not  sul)ject  to 
challenge  for  cause  on  account  of  it. 

2.  Indorsements  on  indictment ;  variance  in  spelling  foreman's  name. 
When  the  record  affirmatively  shows  that  the  indictment  was  returned 
into  court,  indorsed  and  filed,  as  required  by  the  statute  (Code,  §  4821), 
a  variance  in  the  spelling  of  the  foreman's  name,  as  copied  in  the  in- 
dorsements, is  immaterial,  when  the  names  are  strictly  idem  sonans. 

3.  Misnomer,  and  variance. — The  names  Booth  and  Boothe  are  strictly 
idem  sonans. 

4.  Objections  to  verity  of  indictment. — Objections  to  the  genuineness 
of  an  indictment  as  a  court  record  must  be  raised  in  the  court  below, 
before  pleading  to  the  merits,  by  timely  motion  to  quash,  or  to  strike  the 
paper  from  the  files ;  and  can  not  be  raised,  for  the  first  time,  in  this 
court. 

5.  Competency  of  juror  opposed  to  capital  punishment  on  circumstantial 
evidence. — The  statute  making  it  good  cause  of  challenge  by  the  State, 
that  a  person  "  has  a  fixed  opinion  against  capital  punishment,  or 
thinks  that  a  conviction  should  not  be  had  on  circumstantial  evidence  " 
(Code,  4  4883) ;  a  person  who  states,  on  his  voir  dire,  that  he  is  not  op- 
posed to  a  conviction  on  circumstantial  evidence,  but  is  opposed  to 
punishing  capitally  on  such  evidence,  is  subject  to  challenge  for  cause, 
when  the  indictment  charges  a  capital  felony. 

6.  General  verdict,  under  indictment  containing  several  counts. — When 
an  indictment  contains  two  or  more  counts,  each  charging  the  commis- 
sion of  the  same  offense,  but  with  different  means  or  instruments,  the 
jury  are  not  bound  to  acijuit,  because  they  may  entertain  a  reasonable 
doubt  as  to  which  of  the  means  or  instruments  was  used ;  nor  can  they 
be  required,  by  instructions  on  the  part  of  the  court,  to  specify  in  their 
verdict  the  particular  count  on  which  it  is  founded.  (Limiting  Givens  v. 
The  State,  5  Ala.  747,  to  cases  in  which  different  offenses  are  charged  in 
the  several  counts,  and  in  which  the  prosecution  might  be  compelled  to 
elect.) 

7.  Malice. — Malice,  whether  express  or  implied,  is  not  an  ingredient 
of  manslaughter;  and  whenever  it  is  established  to  the  satisfaction  of 
the  jury,  beyond  a  reasonable  doubt,  there  can  be  no  conviction  of  any 
less  offense  than  miirder. 

8.  Charge  as  to  manslaughter. — A  charge  requested  which,  admitting 
the  killing  with  a  deadly  weapon,  ignores  the  question  of  malice,  and 
instructs  the  jury  that  they  can  not  convict  of  a  higher  offense  than 
manslaughter,  is  properly  refused. 
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From  the  City  Court  of  Montcroniery. 

Tried  before  the  Hon.  Tiios.  M.  AnKixcfTON, 

The  defendant  in  this  case,  Cieor^e  Jackson,  was  indicted 
for  the  aiurder  of  Adam  Howard,  "  by  striiiint;  him  with  a 
gun,"  or,  as  alleged  in  the  second  count  of  the  indictment,  "  by 
cutting  him  with  a  razor;"  and  being  duly  arraigned,  and  tried 
on  issue  joined  on  the  plea  of  not  guilty,  he  was  convicted  of 
manslaughter  in  the  tii'st  degree,  and  sentenced  to  the  peniten- 
tiary for  the  term  of  ten  years.  On  the  trial,  as  the  bill  of 
exceptions  states,  during  the  organization  of  the  jury,  when 
the  name  of  M.  P.  Blue  was  drawn  and  called,  he  being  one 
of  the  special  venire  summoned  for  the  trial,  the  defendant 
objected  to  his  competency  as  a  juror,  "because  he  is  the 
coroner  of  the  county,  and  it  is  his  duty  to  sit  in  judgment 
and  inquire  into  just  such  cases  as  this."  The  court  overruled 
the  objection,  and  the  defendant  excepted.  When  the  name 
of  W.  R.  Xoble  was  called,  he  being  also  one  of  the  special 
venire,  "  in  reply  to  the  question,  whether  or  not  he  thought  a 
conviction  should  be  had  on  circumstantial  evidence,"  he  an- 
swered :  "I  am  opposed  to  hanging  on  circumstantial  evidence, 
but  am  not  opposed  toaconviction  on  circumstantial  evidence." 
The  court  thereupon  ruled  that  said  Noble  was  not  a  compe- 
tent juror,  and  ordered  him  to  stand  aside;  to  which  4-uling 
and  action  of  the  court  the  defendant  objected  and  excepted. 

The  evidence  adduced  on  the  trial,  as  set  out  in  the  bill  of 
exceptions,  showed  that,  on  the  day  of  the  homicide,  the  de- 
ceased went  into  his  own  house,  and,  iinding  his  wife  in  con- 
versation with  the  defendant,  got  a  razor  out  of  his  trunk,  and 
cut  the  defendant  several  times  with  it;  that  the  defendant  ran 
from  the  house,  pursued  by  the  deceased,  who  threw  a  brick  at 
him  as  he  jumped  the  fence  ;  that  the  defendant  went  to  his 
own  house,  armed  himself  with  a  gun  and  razor,  returned  to 
the  house  of  the  deceased,  and  attempted  to  shoot  him  through 
the  window;  that  the  deceased,  on  seeing  him.  ran  from  the 
house,  pursued  by  the  defendant  with  several  dogs,  and,  after 
running  more  than  a  quarter  of  a  mile,  took  refuge  in  a  swamp, 
where  he  was  overtaken  by  the  defendant,  and  killed,  being 
"knocked  down  with  the  gun,  and  then  cut  in  a  great  number 
of  places  with  a  razor."  The  evidence  did  not  show  the  char- 
acter of  any  of  these  wounds,  nor  was  it  shown  which  one 
produced  death;  and  if  there  was  any  evidence  as  to  these 
n)atters,  it  is  not  stated  in  the  l)ill  of  exceptions.  The  defend- 
ant proved  "  that  he  had  a  good  character  for  peace  and  good 
conduct." 

The  above  being  "substantially  all  the  evidence,"  the  court 
charged  the  jury,  on  the  request  of  the  solicitor,  as  follows : 
"  When  the  killing  is  shown  to  have  been  done  with  a  deadly 
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weapon,  the  law  implies  malice  from  the  use  of  the  weapon, 
and  the  burden  of  proof  is  on  the  defendant  to  rebut  this  pre- 
sumption ;  unless  the  evidence  showing  the  killing,  itself  shows 
there  was  no  malice ;  and  whenever  malice  is  shown,  either 
express  or  implied,  there  can  be  no  conviction  of  any  less 
offense  than  murder."  The  defendant  excepted  to  this  charge, 
and  requested  the  following  charges,  which  were  in  writing : 

"  1.  If  the  jury  have  a  reasonable  doubt  as  to  what  killed 
Adam  Howard, — whether  it  was  by  being  struck  with  a  gun, 
or  by  cuts  with  a  razor, — then  they  can  not  convict  the  defend- 
ant of  any  offense  under  this  indictment. 

"  2.  If  the  jury  are  not  satisfied  from  the  evidence,  beyond 
all  reasonable  doubt,  as  to  how  the  defendant  killed  Adam 
Howard,  and  as  to  the  manner  of  the  killing, — whether  it  was 
done  by  striking  him  with  a  gun,  or  by  cutting  him  with  a 
razor, — then  the  jury  must  acquit  the  defendant  under  both 
counts  in  the  indictment. 

"  3.  Unless  the  jury  believe  from  the  evidence,  beyond  a 
reasonable  doubt,  that  the  defendant  killed  Adam  Howard  by 
striking  him  with  a  gun,  they  can  not  convict  the  defendant  of 
any  offense  at  all  under  the  first  count  in  the  indictment ;  and 
unless  they  believe  from  the  evidence,  beyond  all  reasonable 
doubtf  that  the  defendant  killed  Adam  Ploward  by  cutting  him 
with  a  razor,  they  can  not  convict  the  defendant  of  any  offense 
at  all  under  the  second  count  in  the  indictment. 

"4.  If  the  jury  believe,  from  the  evidence,  that  the  difficulty 
between  the  defendant  and  the  deceased  started  by  the  deceased 
cutting  the  defendant  with  a  razor,  while  sitting  quietly  and 
inoffensively  in  the  house  of  the  deceased ;  and  that  the  de- 
ceased pursued  the  defendant  to  his  house,  hurling  a  brick  at 
him,  and  then  returned  to  his  own  house ;  and  that  the  de- 
fendant, immediately  thereafter,  came  to  the  house  of  the 
deceased,  with  his  gun  and  razor;  and  that  the  deceased  ran, 
pursued  by  the  defendant,  with  blood  flowing  from  his  arm  ; 
and  that  when  the  defendant  caught  up  with  the  deceased,  a 
fight  was  had  between  them,  in  which  the  deceased  was  killed ; 
or,  if  they  believe  that  the  defendant  killed  the  deceased  under 
these  circumstances, — then  the  jury  can  not  find  the  defendant 
guilty  of  a  higher  offense  than  manslaughter  in  the  first  degree." 

The  court  refused  each  of  these  charges,  and  the  defendant 
duly  excepted  to  their  refusal. 

The  name  of  the  foreman  of  the  grand  jury,  as  copied  in 
the  minute-entry  of  the  organization  of  the  jury,  was  •/.  A. 
Booth  •  and  in  the  indorseinent  on  the  indictment,  as  copied 
in  the  transcript,  the  name  is  spelled  J.  A.  Booths.  One  of 
the  assignments  of  error  in  this  court  was  founded  on  this 
alleged  variance ;  and  the  charge  of  the  court,  as  well  as  the 
V6l.  lxxiv. 
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refusal  of  tlie  several  charges  asked,  Was  also  assigned  as  error. 

WArrs  &  Son,  for  appellant. 

H.  C.  Tompkins,  Attorney-General,  for  the  State. 

SOMERVILLE,  J. — The  fact  that  one  offered  as  a  juror 
fills  at  the  time  the  office  of  coroner  furnishes  no  lawful 
ground  for  cliallenge  under  the  laws  of  this  State.  The  statute 
does  not  di8([ualify  him  from  serving  as  a  juror,  but  only  de- 
clares that  he  shall  be  "  exempt  from  jury  duty,  unless  by  his 
own  consent^ — Code,  1876,  §  4734.  This  right  of  exemption 
is  clearly  a  mere  personal  privilege,  which  may  be  claimed,  or 
waived  by  him,  at  his  option. — Spigener'^s  case,  62  Ala.  383. 
The  City  Court  so  ruled,  and  its  action  is  free  from  all  ob- 
jection. 

The  fact  is  sufficiently  patent  from  the  record,  that  the 
indictment  found  by  the  grand  jury  was  one  of  the  number 
returned  by  them  to  the  October  term,  1883,  of  the  City  Court 
of  Montgomery.  This  indictment  is  shown  to  have  been  in- 
dorsed "  a  true  bill,"  by  the  foreman  of  this  body,  and  was 
also  indorsed  by  the  clerk  of  the  court  as  "presented  in  open 
court,''  in  presence  of  the  other  members  of  the  grand  jury, 
and  "filed"  on  the  20th  day  of  October,  1883.  This  indorse- 
ment was  furthermore  signed  by  the  clerk.  The  requirements 
of  the  statute  were  thus  literally  complied  with,  beyond  all 
question  of  doubt. — Code,  §  4821  ;    Wesley's  case,  52  Ala.  182. 

The  variance  in  the  spelling  of  the  foreman's  name  was 
entirely  immaterial.  His  true  name,  as  shown  by  the  record, 
appears  to  be  J.  A.  Booth.  As  indorsed  upon  the  indictment, 
it  is  spelled  J.  A.  Boothe.  The  two  names  are  strictly  idem 
sonaiis,  and  must  be  construed  to  be  legally  the  same. — Sted- 
marCs  case,  7  Port.  496. 

Moreover,  objections  of  the  foregoing  character,  going  to  the 
genuitieness  of  an  indictment  as  a  court  record,  can  not  be 
interposed  in  this  court  for  the  first  time.  They  should  be 
raised  in  the  court  below,  before  pleading  to  the  merits  of  the 
case,  by  timely  motion  to  quash,  or  to  strike  the  paper  from 
the  files.  This  course  is  not  shown  to  have  been  pursued. 
Sparrenherger s  case,  53  Ala.  481 ;  Claries  case,  3  Ala.  378  ; 
Nixon^s  case,  68  Ala.  535. 

The  court  did  not  err,  in  our  opinion,  in  holding  the  juror 
Noble  to  be  incompetent  to  serve,  under  the  provisions  of  the 
statute.  Section  4883  of  the  present  Code  declares  it  to  be  a 
good  cause  of  challenge  by  the  State,  in  capital  cases,  that  the 
person  ''has  a  fixed  opinion  against  capital,  or  penitentiary 
punishment,"  or  "  thinks  that  a  conviction  should  not  Ije  had 
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on  circumstantial  evidence.''''  Noble  declared,  when  examined 
on  his  voir  dire.,  that  while  he  was  not  opposed  to  a  conviction 
on  circumstantial  evidence,  he  was  opposed  to  hanging,  or 
punishing  capitally,  on  such  evidence.  Pie  had,  in  other  words, 
a  fixed  opinion  a'gainst  capital  punishment,  as  prescribed  by  tlie 
laws  of  this  State,  based  on  circumstantial  evidence.  This  was 
sufficient  to  disqualify  him  under  the  statute,  the  policy  of 
which  is  to  place  positive  and  circumstantial  evidence  upon  the 
same  basis  of  equality,  so  as  to  abolish  all  prejudice  or  discrim- 
in^ition  against  them,  as  media  or  instrumentalities  for  arriving 
at  the  truth,  in  the  process  of  judicial  investigation  of  capital 
felonies  against  the  State. 

It  is  insisted  that  the  court  below  erred  in  refusing  to  give 
the  several  charges  requested  by  the  defendant,  the  purpose  of 
which  was  to  compel  the  jury  to  elect  under  which  count  of 
the  indictment  they  would  find  a  verdict  of  guilty.  The  first 
of  these  counts  averred  the  killing  to  have  been  done  by 
striking  with  a  gun,  and  the  second  by  cutting  with  a  razor. 
It  is  our  opinion  that  these  charges,  according  to  the  sounder 
view,  were  properly  refused.  The  purpose  of  joining  the  two 
counts,  as  shown  by  the  evidence,  is  not  to  charge  two  separate 
and  distinct  offenses,  but  to  vary  the  description  of  one  and 
the  same  offense.  The  theory  of  the  law,  in  permitting  several 
counts  in  such  cases,  is  to  meet  every  probable  contingency  of 
the  evidence.  Under  such  a  state  of  facts,  the  State  can  not 
be  compelled  to  elect  under  which  particular  count  it  will  con- 
duct the  prosecution.  Neither  can  the  jury  any  more  be 
forced,  by  instructions  of  the  court,  to  elect  under  which  count, 
they  will  convict.  They  may  well  be  satisfied,  beyond  a  rea- 
.sonable  doubt,  that  the  defendant  is  guilty  as  charged  in  the 
indictment,  and  yet  may  entertain  serious  doubts  as  to  the 
mode  of  death,  or  the  instrument  by  which  the  mortal  wound 
was  inflicted.  It  would  result  in  a  lamentable  maladministra- 
tion of  justice,  if  the  principle  should  obtain,  that  the  defend- 
ant should  be  acquitted  of  murder,  or  other  homicide,  because 
the  jury  entertained  doubts  as  to  the  kind  of  instrument  used 
in  perpetrating  the  killing,  although  they  might  be  sure  it  was 
done  with  one  of  two  instruments,  and  each  mode  of  killing 
was  properly  described  in  the  indictment.  If  the  grand  jury 
were  not  satisfied  as  to  the  mode  of  death,  it  was  competent 
for  them  to  charge  the  crime  in  several  counts,  or  in  the  same 
count,  so  as  to  meet  every  possible  contingency  of  the  evidence 
on  this  point ;  and  neither  the  State,  in  the  first  instance,  nor 
tlie  jury,  in  the  progress  of  the  trial,  could  be  compelled  to 
elect  under  which  particular  count  a  conviction  should  be  had 
or  procured.--l  Whart.  Or.  Law,  §§  421,  423-424;  Whart. 
Horn.  f$§  819,  857,  906  ;  Cam.  v.  IJesmartmu,  16  Gray,  1. 
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It  was  said  in  The  State  v.  Givens,  5  Ala.  747,  that  the  jury 
should  be  instructed,  at  the  request  of  the  defendant,  to  exjjress 
by  their  verdict  on  which  count  they  render  their  verdict  of 
guilty.  The  rule  there  declared  is  erroneous,  when  applied  to 
cases  like  the  present,  where  the  several  counls  in  the  indict- 
ment are  intended  to  vary  the  description  of  the  same  offense. 
It  must  be  modified,  so  as  to  be  limited  to  those  cases  only 
where  the  doctrine  of  election  applies,  or  where  the  various 
counts  of  the  indictment  are  intended  to  describe  offenses 
which  are  separate  and  distinct. — 1  Bish.  Cr.  Prac.  §  449,  note 
(3). 

We  see  no  error  in  the  charge  given  at  the  request  of  the 
State.  Malice,  either  express  or  implied,  is  often  said  to  be 
the^very  essence  of  murder,  and  can  not  be  an  ingredient  of 
manslaughter.  There  could,  therefore,  be  no  conviction  of 
any  less  offense  than  murder,  if  tlie  existence  of  malice,  or,  as 
more  commonly  designated  ''  malice  aforethought,"  was  proved 
to  the  satisfaction  of  the  jury,  and  beyond  a  reasonable  doubt. 
Whart.  on  Horn.  §  4 ;  4  Black.  Com.  191;  Clark's  Man.  Cr. 
Law,  §§  412,419;  2  Bish.  Cr.  Law,  §§  677,  672. 

The  fourth  charge,  requested  by  the  defendant,  was  properly 
refused.  The  charge,  in  effect,  instructs  the  jury,  that  upon 
the  given  state  of  facts,  which  admit  the  killing  with  a  deadly 
weapon,  they  could  not  convict  the  defendant  of  a  higher  grade 
of  homicide  than  manslaughter,  without  any  regard  to  the  ex- 
istence of  malice.  The  charge  is  defective,  in  withdrawing 
from  the  jury  all  consideration  of  the  question  of  malice, 
which  itself  determined  the  degree  of  the  crime. 

We  find  no  error  in  the  record,  and  the  judgment  is  affirmed. 


White  V.  The  State. 

Indictment  for  Living  in  Advltery  oi'  Fornication. 

1.  Motion  to  f/uash  indictment. — A  motion  to  quash  an  indictment  is, 
generally,  addressed  to  the  sound  discretion  of  the  court,  and  its  refusal 
is  not  revisable  on  error  or  appeal ;  and  if  there  be  exceptions  to  this 
ijeneral  rule,  the  record  in  this  case  does  not  present  one,  the  motion  to 
quash  beinj;  founded  on  the  failure  of  the  clerk  to  mark  the  indictment 
filed,  as  ordered  by  the  court. 

2.  General  verdict,  under  indictment  charging  offense  in  alternative. 
Where  the  indictment  charges  the  offense  in  tiie  alternative — as,  living 
in  adultery  or  fornication — the  jury  can  not  be  required,  by  instructions 
on  the  part  of  the  court,  to  specify  in  their  verdict  the  alternative  on 
which  it  is  founded. 
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3.  Adultery ;  constituents  of  offense. — To  authorize  a  conviction  for 
living  in  adultery,  it  is  not  necessary  that  both  of  the  parties  should  be 
married. 

4.  Same  ;  proof  of  defendant'' s  sex. — In  determining  the  sex  of  the  de- 
fendant, he  being  personally  present  in  court,  the  jury  may  look  at  his 
dress  and  general-appearance,  in  connection  with  all  the  evidence  in  the 
case ;  and  the  court  may  properly  instruct  them  to  that  effect,  when  re- 
quested to  charge  that  they  "  can  only  look  to  the  sworn  statements  of  the 
witnesses  in  determining  whether  the  defendant  is'a  man." 

Appeal  from  the  Circuit  Court  of  Randolph. 

Tried  before  the  Hon.  Jas.  E.  Cobb. 

The  indictment  in  this  case,  which  was  found  at  the  Spring 
term,  1883,  charged,  "  that  John  White,  a  white  man,  and  Em- 
ma Danby,  a  negro  woman,  did  live  together  in  a  state  of  adul- 
tery or  fornication."  A  nolle  pros,  was  entered  as  to  the  wo- 
man ;  and  the  defendant  White,  "  before  pleading  to  the  indict- 
ment," as  the  bill  of  exceptions  states,  "  moved  the  court  to 
quash  said  indictment,  because  it  was  not  indorsed  filed,  and 
because  it  did  not  appear  that  the  same  was  returned  into  open 
court  by  the  foreman  of  the  grand  jury,  as  required  by  law, 
and  filed  by  the  clerk  as  required  by  law.  Thereupon,  before 
passing  on  this  motion,  the  court  heard  evidence  touching  the 
matter  in  issue ;  and  it  was  proved  by  the  sworn  statements  of 
the  clerk  of  the  court,  and  the  clerk  of  the  grand  jury  by  whom 
the  indictment  purports  to  have  been  found,  that  at  the  last 
term  of  this  court,  when  said  indictment  purports  to  have  been 
found,  said  indictment  was  then  found  by  the  grand  jury  sitting 
for  said  county,  and  presented  to  the  presiding  judge,  in  open 
court,  by  the  foreman  of  the  grand  jury,  in  the  presence  of  at 
least  fifteen  other  grand  jurors,  and  was  handed  by  the  presid- 
ing judge,  in  open  court,  and  in  the  presence  of  said  grand 
jurors,  to  the  clerk  of  the  court,  wath  orders  to  file  the  same ; 
that  the  said  indictment  has  been  held  by  the  clerk  ever  since 
he  so  received  it,  with  other  indictments  in  his  ofiice,  and  that 
he  failed  by  an  oversight  to  mark  the  same  filed.  On  this  proof 
being  made,  the  court  ordered  the  clerk  to  mark  the  indictment 
as  filed  at  the  last  term,  and,  said  indorsement  being  made,  then 
overruled  the  defendant's  motion  to  quash ;"  to  which  action 
and  ruling  of  the  court,  both  in  receiving  said  evidence,  and  in 
overruling  said  motion,  the  defendant  duly  excepted. 

The  defendant  then  pleaded  not  guilty,  and  issue  was  joined 
on  that  plea.  "  On  the  trial,"  as  the  bill  of  exceptions  states, 
"the  evidence  showed  that,  before  and  during  the  time  when, 
as  the  evidence  tended  to  show,  the  defendant  and  said  Emma 
lived  together,  the  defendant  was  a  married  man,  and  the  said 
Emma  was  an  unmarried  woman  ;  and  that  he  was  still  a  mar- 
ried man,  and  she  an  unmai'ried  wonuin.  The  defendant  asked 
the  court,  in  writing,  to  charge  the  jury  as  follows  :"    1.  "  The 
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jury  can  only  look  at  the  sworn  statements  of  the  witnesses,  in 
determining  whether  the  defendant  is  a  man  ;  and  if  the  jury 
are  nqt  satisfied,  from  tlie  sworn  statements  of  all  the  witnesses 
examined  in  the  cause,  they  must  find  the  defendant  not  guilty." 
The  court  refused  to  give  this  charge,  and  infstructed  them  "  that 
the  jury  could  look  at  the  defendant,  in  connection  with  all  the 
evidence  in  the  case,  to  determine  whether  the  sex  of  the  de- 
fendant was  male  or  female."  To  the  refusal  of  the  charge 
asked,  and  to  the  charge  thus  given,  the  defendant  excepted. 

The  defendant  also  asked  the  following  charges,  which  were 
in  writing:  2.  "The  jury  must  be  satisfied  from  the  evidence, 
beyond  afl  reasonable  doubt,  that  both  John  White  and  Emma 
Danby  were  unmarried  persons  at  the  time  of  the  alleged 
offense,  before  they  can  convict  the  defendant  of  fornication." 
3.  "Before  the  defendant  can  be  convicted  of  living  in  adul- 
tery or  fornication  with  Emma  Danby,  the  proof  must  show, 
beyond  all  reasonable  doubt,  that  one  of  the  parties  was  a  mar- 
ried man  and  the  other  a  married  woman,  or  that  one  was  an 
unmarried  man  and  the  other  an  unmarried  woman."  4.  "It 
devolves  upon  the  State  to  produce  evidence  suflficient  to  satisfy 
the  jury,  beyond  all  reasonable  doubt,  whether  the  defendant 
was,  at  the  time  of  the  alleged  offense,  a  married  or  an  unmar- 
ried man  ;  and  unless  the  State  has  done  so,  the  jury  must  find 
the  defendant  not  guilty."  5.  "The  jury  must  be  satisfied 
from  the  evidence,  beyond  all  reasonable  doubt,  which  relation 
the  defendant  was  in  at  the  time  of  the  alleged  offense,  that  of 
a  married  person  or  an  unmarried  person."  6.  "Before  the 
jury  can  convict  the  defendant  of  living  in  a  state  of  adultery 
with  Emma  Danby,  the  proof  must  show  beyond  all  reasonable 
doubt  that  one  of  the  parties  was  a  married  man  and  the  other 
a  married  woman."  The  court  refused  each  of  these  charges, 
and  the  defendant  duly  excepted  to  their  refusal. 

II.  C.  Tompkins,  Attorney-General,  for  the  State. 

BRICKELL,  C.  J. — 1.  There  was  no  error  in  the  action  of 
the  Circuit  Court  in  refusing  to  quash  the  indictment  upon  the 
motion  of  the  appellant.  The  entertaining  of  a  motion  to 
quash  is,  as  a  general  rule,  in  the  sound  discretion  of  the  lower 
court,  and  not  revisable  by  this  court  on  appeal. — State  v.Jones^ 
5  Ala.  666.  In  JVivon  v.  State,  6S  Ala.  535,  it  was  left  unde- 
cided by  the  court,  whether  or  not  there  might  be  cases  in  which 
a  refusal  to  quash  an  indictment  upon  motion  would  l)c  revisa- 
ble ;  but  we  are  clearly  of  opinion  that  the  present  is  not  such 
a  case. 

2.  The  second,  third,  fourth  and  fifth  charges  remiested  by 
the  appellant,  were  properly  refused  by  the  court.  The  effect 
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of  these  charges  would  have  been,  to  compel  the  jury  to  make 
a  special  finding  as  to  which  of  the  two  offenses,  adultery  or 
fornication,  they  elected  to  convict  the  defendant. — Kilgore  v. 
State,  and  Jackson  v.  State,  at  present  term ;  ante,  pp.  1,  26. 

3.  The  sixth  charge  requested  by  the  appellant  was  properly 
refused.  It  states  the  erroneous  proposition,  that  for  either  of 
the  parties  to  be  guilty  of  adultery,  both  must  be  married. 
Adultery  is  "  the  illicit  intercourse  of  two  persons  of  different 
sexes,  where  either  is  married." — Clark's  Crim.  Law,  §  1544; 
Hinton  V.  State,  6  Ala.  864, . 

4.  The  first  charge  requested  by  the  appellant  is  as  follows: 
"  The  jury  can  only  look  to  the  sworn  statements  of  the  wit- 
nesses, in  determining  whether  the  defendant  is  a  man  ;  and  if 
the  jury  are  not  satisfied  'from  the  sworn  statements  of  all  the 
witnesses  examined  in  this  case,  they  must  find  the  defendant 
not  guilty."  The  court  refused  to  give  the  charge,  but  in- 
structed the  jury,  that  they  "could  look  at  the  defendant,  in 
connection  with  all  the  evidence  in  the  case,  in  determining 
whether  the  sex  of  the  defendant  was  male  or  female."  We 
are  of  opinion  that  there  was  no  error  in  this  action  of  the  Cir- 
cuit Court.  The  defendant  was  present  in  court;  and  it  was 
clearly  competent  for  the  jury  to  draw  the  inference  from  his 
dress  and  general  appearance  that  he  was  of  the  male  sex.  This 
species  of  evidence  is  said  by  Mr.  Wharton  to  be  one  of  the 
"most  effective  modes  of  conviction." — Wharton's  Crim.  Ev. 
§§  311  et  seq. 

We  find  no  error  in  the  record,  and  the  judgment  must  be 
affirmed. 


Peterson  v.  The  State. 

Indictment  for  Perjury. 

1.  Sufficiency  of  indictment. — An  indictment  for  perjury  committed 
on  a  trial  for  a  felony,  which  follows  the  statutory  form  (Code,  §  4813 ; 
Form  No.  41,  p.  995),  is  sufficient. 

2.  Sufficiencj/  and  relevancy  of  evidence. — To  authorize  a  conviction 
for  perjury,  there  must  be  two  witnesses,  or  one  witness  with  strong 
corroboration ;  and  when  the  perjury  charged  consists  of  alleged  false 
testimony  given  under  oath  as  a  witness  on  a  trial  for  perjury,  while  it 
is  competent  for  the  prosecution  to  prove  contradictory  statements,  as  to 
the  same  facts,  made  by  the  defendant  when  examined  as  a  witness  be- 
fore the  grand  jury,  a  conviction  can  not  be  had  on  proof  of  these  former 
statements,  unless  their  truth  is  substantiated  by  other  evidence. 

3.  lierjuisites  of  charges  to  jury. — Charges  asked  should  be  "clear  and 
Von.  r-xxiv. 
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explicit,  easy  of  interpretation,  and  not  liable  to  mislead ;"  and  when 
wanting  in  these  requisites,  they  may  properly  be  refused. 

4.  Oath  of  petit  jury. — A  recital  in  the  judgment-entry  that  the  jury 
was  "duly  sworn,"  or  "sworn  according  to  law,"  without  more,  is 
sufficient;  but,  where  the  recital  is  that  the  jurj'  was  "sworn  and 
charged  well  and  truly  to  try  the  issue  joined,"  without  more,  this  does 
not  show  a  substantial  compliance  with  the  statutory  oath  (Code,  §  4765), 
and  the  error  will  work  a  reversal  of  the  judgment. 

From  the  Circuit  Court  of  Butler. 

Tried  before  the  Hon.  Jno.  P.  Hubbard. 

The  indictment  in  this  case  charged,  in  a  single  count,  that, 
before  the  finding  thereof,  "  Josh  Peterson,  on  liis  examination 
as  a  witness,  duly  sworn  to  testify,  on  the  trial  of  one  Jane 
Cauthen  in  the  Circuit  Court  of  Butler  county,  under  an  in- 
dictment charging  that  Thomas  ISTorris,  a  negro  man,  and  Jane 
Cauthen,  alias  Jane  Cauthorn,  a  white  woman,  did  intermarry, 
or  live  in  adultery  or  fornication  with  each  other,  which  court 
had  jurisdiction  to  administer  such  oath,  falsely  swore  that  he 
did  not  know  any  thing  about  any  acts  of  adultery  or  fornica- 
tion committed  by  the  said  Jane  Cauthen  and  Thomas  Norris ; 
that  he  did  not  know  any  thing  about  their  being  married 
together ;  that  he  never  saw  any  thing  wrong  between  them ; 
that  he  never  saw  the  said  Thomas  Norris  about  the  house 
where  the  said  Jane  lived,  any  more  than  other  men  ;  the 
matters  so  sworn  to  being  material,  and  the  testimony  of  the 
said  Josh  Peterson  being  willfully  and  corru})tly  false."  No 
objection  to  the  indictment  was  made  in  the  court  below,  so 
far  as  the  record  shows,  and  the  trial  was  had  on  issue  joined 
on  the  plea  of  not  guilty.  On  the  trial,  as  the  bill  of  excep- 
tions shows,  the  State  introduced  several  witnesses  who  testified 
as  to  the  defendant's  testimony  on  the  trial  of  said  Jane 
Cauthen  and  Thomas  Norris  in  the  Circuit  Court,  substantially 
as  alleged  in  the  indictment ;  and  then  introduced  several  mem- 
bers of  the  grand  jury  by  whom  the  indictment  against  said 
Jane  and  Thomas  was  found,  and  who  testified  to  inconsistent 
statements  made  by  him,  when  examined  as  a  witness  before 
the  grand  jury.  •  The  defendant  objected  to  the  admission  of 
this  evidence  as  to  his  testimony  before  the  grand  jury,  and 
reserved  exceptions  to  the  overruling  of  his  several  objections. 
The  bill  of  exceptions  purports  to  set  out  all  the  evidence,  but 
it  does  not  show  that  any  evidence  whatever  was  introduced  as 
to  the  truth  of  the  defendant's  statements  when  examined  as  a 
witness  before  the  grand  jury;  or  any  evidence  as  to  the  falsity 
of  his  testimony  on  the  trial,  except  his  former  testimony  be- 
fore the  grand  jury. 

The  defendant  requested  the  following  charges  to  the  jury : 
'•1.  If,  in  looking  at  the  testimony  in  the  case,  including  the 
testimony  of  the  defendant  before  the  grand  jury  and  in  the 
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Circuit  Court,  the  jury  are  satisfied  the  outside  circumstances 
and  testimony  tend  as  much,  or  more,  to  show  that  the  testi- 
mony given  by  the  defendant  in  the  Circuit  Court  was  correct, 
as  it  tends  to  show  that  the  testimony  given  by  him  before  the 
grand  jury  was  correct,  then  the  jury  should  acquit."  2. 
"There  can  not  be  a  conviction  of  perjury,  unless  the  evidence 
of  two  witnesses,  or  of  one  witness  with  strong  corroborating 
circumstances,  proves  the  falsit}'  of  the  matter  spoken  and 
charged  to  be  false ;  and  the  oath  of  the  defendant  before  the 
grand  jury  is  not  sufiicient  for  one  of  those  witnesses."  The 
court  refused  each  of  these  charges,  and  the  defendant  excepted 
to  their  refiisal. 

Gamble  &  Riohaedson,  for  the  appellant,  cited  Wharton's 
Amer.  Crim.  Law,  vol.  3,  §  2275  ;  Bishop's  Crim.  Law,  vol.  2, 
§  1044r ;  Roscoe's  Crim.  Ev.,  vol.  1,  p.  834,  mar.;  Clark's  Man- 
ual, §  1248. 

H.  C.  Tompkins,  Attorney-General,  for  the  State. 

STONE,  J. — The  indictment  in  the  present  case  charges  the 
defendant  with  the  commission  of  the  felony  denounced  by 
section  4112  of  the  Code  of  1876.  It  strictly  pursues  form 
41,  on  page  995  of  the  Code,  designed  for  this  identical  offense, 
and  is  sufficient. 

The  charge  is,  that  the  defendant,  in  giving  his  testimony 
on  the  trial  of  Thomas  Norris  and  Jane  Cauthen,  in  the  Circuit 
Court,  committed  the  alleged  perjury.  The  witness  had  been 
examined  before  the  grand  jury  in  the  same  case,  and  it  was 
sought  to  be  shown  that  the  testimony  thus  first  given  was 
true  ;  that  that  given  on  the  final  trial  was  materially  different, 
and  that  the  latter  was  willfully  and.  corruptly  false.  There 
was  no  count,  or  charge,  based  on  his  testimony  before  the 
grand  jury.  Hence,  to  obtain  a  conviction,  it  was  necessary  to 
convince  the  jury,  by  that  measure  of  proof  required  in  crim- 
inal cases,  that  on  the  trial  in  chief,  and  in  a  matter  material 
to  the  issue,  the  defendant  had  testified  to  that  which  was 
willfully  and  coi-ruptly  false.  There  can  be  no  conviction  of 
the  crime  of  perjury,  on  the  unaided  testimony  of  a  single 
witness.  This  would  be  oath  against  oath.  There  must  be 
two  witnesses,  or  one  with  strong  corroboration. — 1  Greenl. 
Ev.  §  257 ;  Clark's  Manual,  §  1248.  This  corroboration,  to  be 
sufficient,  must  be  of  the  very  act — the  corpus  delicti — the 
giving  of  material  testimony  which  is  willfully  and  corruptly 
false.  And  when,  as  in  this  case,  it  is  alleged  the  accused  has 
made  two  sworn  statements  which  are  in  irreconcilable  confiict, 
if  there  is  no  strong  (sorroboration  of  one  of  the  versions,  how 
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can  it  be  affirmed  the  other  is  false  i  Previous  contradictory 
statements,  made  with  or  without  oath,  may  be  v'ery  important 
evidence,  in  connection  with  other  circumstances,  against  the 
accused ;  but,  no  matter  by  how  many  witnesses  the  different 
and  conflicting  statements  may  be  proved,  this  is  not  corrol> 
orative  proof  of  the  corpus  delicti.  The  offense  charged  is 
the  willfully  false  denial  of  knowledge  of  certain  criminating 
facts,  against  Norris  and  Cauthen.  Corroboration  should  be 
of  such  a  nature  as  would  tend  to  prove  the  existence  of  such 
criminating  facts,  and  the  defendant's  knowledge  of  their  ex- 
istence. This  would  tend  to  prove  the  alleged  first  testimony 
was  true,  and  the  latter  false.  This  would  be  corroboration  of 
the  truth  of  the  testimony  of  one  witness — his  alleged  testi- 
mony before  the  grand  jury;  and  if  sufficiently  strong  and 
convincing,  would  authorize  the  jury  to  find  the  falsity  of  the 
second  testimony,  and  to  convict  the  defendant. — 1  Greenl.Ev. 
§  259.  Let  it  be  remembered,  we  are  dealing  with  an  indict- 
ment, which  charges  perjury  only  in  the  testimony  last  given. 
The  Circuit  Court  did  not  err  in  admitting  testimony  of  what 
the  defendant  testified  before  the  grand  jury. 

The  charges  asked  were  correctly  refused.  The  first^  while 
probably  intending  to  embody  the  principle  stated  above,  is  so 
involved,  as  that  it  is  difficult  to  understand  it.  Charges  should 
be  clear  and  explicit,  easy  of  interpretation,  and  not  liable  to 
mislead. — Hn^nes  v.  Ande?'son,QS  Ala.  280;  Bay  Shore  H.  R. 
Co.  V.  Harris,  67  Ala.  6. 

The  last  clause  of  charge  2  is  not  correct.  There  is  no  rule 
of  law  which  declares,  that  a  sworn  statement  of  one  charged 
with  perjury,  made  at  another  time,  different  from  his  testi- 
mony which  is  charged  to  be  willfully  and  corruptly  false,  and 
on  which  his  conviction  is  sought,  may  not  be  given  in  evidence 
against  the  accused,  as  tending  to  sustain  tiie  charge  made 
against  him.  By  itself,  as  we  have  said,  it  is  not  sufficient; 
for  it  is  only  oath  against  oath,  and,  at  most,  would  leave  the 
mind  in  doubt  which  was  the  true,  and  which  the  false  version. 
It  is  testimony,  however — the  testimony,  either  of  one  witness, 
or  of  corroboration — audit  can  not  be  affirmed,  as  matter  of 
law,  that  it  "  is  not  sufficient  for  one  of  the  witnesses."  Its 
sufficiency  is  a  question  for  the  jury,  under  proper  instructions. 

The  oath  of  the  jury  in  this  case  is  precisely  in  the  form 
which  was  held  insufficient  in  SUyreifs  case,  71  Ala.  329  ;  and 
for  that  error,  the  judgment  must  be  reversed.  We  have 
many  times  ruled,  that  it  is  sufficient  if  the  judgment-entry 
affirms  the  jury  wiis  "duly  sworn,"  or  "sworn  according  to 
law."  This  is  a  very  simple  rule,  and  can  be  easily  conformed 
to.     Still,  we  find  it  often  disregarded.     It  would  seem  some 
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remedy  ought  to  be  devised  for  this,  either  by  the  legislature, 
or  by  a  closer  scrutiny  of  clerical  work. 

Reversed  and  remanded.     Let  the  accused  remain  in  custody, 
until  duly  discharged. 


Bain  v.  The  State. 

Indictment  for  Murder. 

1.  Charge  as  to  sufficiency  of  evidence. — In  a  criminal  case,  a  charge 
requested,  in  these  words,  "A  probability  of  the  defendant's  innocence 
is  a  just  foundation  for  a  reasonable  doubt  of  his  guilt,  and  therefore  for 
his  acquittal,"  asserts  a  correct  proposition,  and  its  refusal  is  an  error 
which  will  work  a  reversal  of  the  judgment.  {Cohen  v.  The  State,  50  Ala. 
108,  is  irreconcilable  with  Williams  v.  The  State,  52  Ala.  411,  but  it  as- 
serts the  correct  rule.) 

From  the  Circuit  Court  of  Jackson,  on  change  of  venue  from 
Marshall. 

Tried  before  the  Hon.  H.  C.  Speake. 

The  indictment  in  this  case  charged  the  defendant,  James  M. 
Bain,  with  the  murder  of  Bluford  Johnson,  by  shooting  him 
with  a  pistol.  On  a  former  trial,  tlie  defendant  was  found 
guilty  of  manslaughter  in  the  first  degree ;  but  the  judgment 
was  reversed  by  this  court,  and  the  cause  reinanded. — See  the 
report  of  the  case  in  70  Ala.  4— T.  On  a  second  trial,  as  shown 
by  the  present  record,  the  defendant  again  pleaded  not  guilty; 
and  issue  being  joined  on  that  plea,  he  was  again  convicted  of 
manslaughter  in  the  first  degree,  and  sentenced  to  the  peniten- 
tiary for  five  years.  During  the  trial,  the  defendant  duly  re- 
served exceptions  to  the  refusal  of  numerous  charges  requested 
by  him,  and  these  matters  are  now  urged  as  error ;  but  the  opin- 
ion of  this  court  renders  a  statement  of  them  unnecessary. 

Robinson  &  Bkown,  for  the  appellant. 

H.  C.  Tompkins,  Attorney-General,  for  the  State. 

SOMERVILLE,  J. — The  judgment  in  this  cause  must,  in 
our  opinion,  be  reversed,  for  the  error  committed  in  refusing 
the  last  charge,  numbered  eleven,  which  was  reijuested  by  the 
defendant.  This  charge  reads  as  follows:  ^'' ^  prohahility  of 
defendant'' 8  Intwcence  is  a  just  foundation  for  a  reasonable  doubt 
of  his  guilt,  and  therefore  for  his  acquittal.-' 
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Our  rulings  on  this  point  are  not  in  harmony.  The  charge, 
as  requested,  was  evidently  taken  from  Coheii's  case^  50  Ala. 
108,  where  it  was  held  to  assert  a  correct  proposition  of  law, 
and  its  refusal  was  decided  to  be  error.  In  liaifs  case^  reported 
in  the  same  volume  (50  Ala.  104),  a  charge  couched  in  the  same 
language,  but  prefaced  by  the  assertion,  that  "a  reasonable 
doubt  has  been  defined  to  be  a  doubt  for  which  a  reason  could 
be  given,"  was  held  to  be  misleading,  apparently  because  of  this 
definition  of  a  reasonable  douht.  In  Williams'  case^  52  Ala. 
411,  a  charge  was  held  misleading,  which  declared  that  the  jury 
must  acquit,  "if  from  all  the  evidence  there  is  a p7'ohahiliiy  of 
the  innocence"  of  the  defendant.  The  two  rulings  in  the  cases 
of  Cohen  and  of  Williams  are  not  reconcilable,  and  we  think 
the  former  declares  the  correct  rule.  Probahility  is  the  state 
of  being  probable ;  and  prohable  has  been  defined  to  be,  "  hav- 
ing more  evidence  for  than  againsV — "supported  by  evidence 
which  inclines  the  mind  to  belief,  but  leaves  some  room  for 
doubt." — Webster's  Diet. ;  Worcester's  Diet.  It  clearly  in- 
volves the  idea  of  a  jprex>Qnderance  of  evidence,  as  used  in  con- 
nection with  testimony.  Manifestly,  if  the  evidence  prepon- 
derates in  favor  of  the  prisoner — that  is,  if  the  evidence  in  his 
favor  outv)eighs  or  overbalances  that  against  him — it  is  impos- 
sible for  a  jury  not  to  entertain  a  reasonable  doubt  as  to  his 
guilt. — Browning  v.  The  State^  30  Miss.  656. 

We  see  no  error  in  the  refusal  of  the  other  charges  requested 
by  the  defendant.  Most  of  them  are  affected  witli  the  vice  of 
assuming  that  the  defendant  was  free  from  fault  in  the  inaugu- 
ration of  the  difficulty,  or,  at  least,  in  failing  to  submit  this 
aspect  of  the  case  to  the  jury  for  their  determination.  The 
others  are  ambiguous  and  involved  in  meaning,  and  were  calcu- 
lated to  miBlead  the  jury,  and,  for  this  reason,  were  properly 
refused. 

For  the  error  above  mentioned,  however,  the  judgment  of 
the  Circuit  Court  is  reversed,  and  the  cause  remanded  for  a  new 
trial.  The  prisoner  will,  in  the  meanwhile,  be  retained  in  cus- 
tody, until  discharged  by  due  conrse  of  law. 


Hobbs  V.  The  State. 

Indictment  for  Grand  Larceny. 

1.  Argurmnt  of  counsel. — Under  the  rule  laid  down  in  the  case  of 
Cross  V.  The  State  (68  Ala.  476),  as  to  unauthorized  statements  by  coun- 
sel in  their  argument  to  the  jury,  which  would  l)e  available  on  error, 
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"the  statement  must  be  made  as  of  fact,  and  the  fact  stated  must  be  un- 
supported by  any  evidence."  But  the  court,  in  laying  down  this  rule, 
did  not  intend  "to  shackle  discussion,  nor  to  scrutinize  narrowly  and 
strictly  inferences  counsel  may  draw  from  proven  facts;"  and  the  rule 
does  not  apply  to  a  statement  made  as  an  inference  from  the  testimony, 
f^hich  falls  within  the  legitimate  line  of  argument. 

From  the  Circuit  Court  of  Limestone. 

Tried  before  the  Hon.  H.  C.  Speake. 

The  indictment  in  this  case  charged  the  defendant,  Scott 
Hobbs,  witli  the  larceny  of  a  cow,  the  property  of  James  Wil- 
son. On  the  trial,  as  the  bill  of  exceptions  shows,  issue  being 
joined  on  the  plea  of  not  guilty,  said  Wilson  testified  that  he 
lost  his  cow  in  April,  1882,  and  recovered  her  about  two  weeks 
afterwards;  that  the  cow  was  unmarked  when  lost,  and  was 
freshly  marked  when  recovered,  a  bit  being  cut  out  of  the  un- 
der side  of  the  ear.  Jim  Mitchell,  a  freedman,  a  witness  for 
the  prosecution,  testified  that  he  knew  the  cow,  and  further 
stated  :  "I  saw  her  on  a  Sunday  in  April,  1882,  in  Emma  Fra- 
sier's  lot ;  she  was  in  a  few  feet  of  the  road,  just  over  the  fence, 
in  the  lot.  and  had  a  rope,  about  four  feet  long,  around  her 
neck.  It  was  about  one  hundred  and  fifty  yards  down  the  lane, 
to  where  the  cow  was  in  the  lot,  from  the  defendant's  house. 
The  next  time  I  saw  the  cow  was  on  the  following  Monday 
morning,  in  Julia  Richardson's  field,  about  twenty  or  thirty 
steps  from  where  I  saw  her  tlie  day  before,  just  across  the  fence 
that  separated  the  lot  from  the  field  ;  she  was  tied  in  the  corner 
of  the  fence,  where  she  was  eating.  The  field  is  on  the  side  of 
the  road,  or  lane,  and  the  defendant's  house  on  the  opposite 
side.  Defendant  was  present  when  I  saw  the  cow  on  Monday, 
and,  wlien  asked  about  the  cow,  claimed  her,  saying  that  a  man 
from  Tennessee  had  left  her  with  his  wife,  and  told  her,  if 
neither  he  nor  any  one  called  for  her,  she  or  her  husl)and  could 
have  the  cow.;  and  that  he  was  not  at  home  when  the  cow  was 
left  there.  1  told  defendant  that  the  cow  belonged  to  Mr.  Wil- 
son, and  that  he  had  better  give  her  up,  or  he  would  get  into 
trouble  about  her;  after  which,  he  made  no  objections  to 
giving  up  the  cow  to  Mr.  Willie  Wilson,  who  was  with  me, 
and  who  drove  the  cow  home.  The  defendant  had  no 
inclosure,  or  lot,  except  his  yard  which  was  fenced  in  with 
palings,"  Willie  Wilson,  who  was  a  son  of  the  prosecutor, 
testified  substantially  to  the  same  facts  as  to  the  defendant's 
declarations  and  surrender  of  the  cow.  The  defendant  intro- 
duced several  witnesses,  who  testified  as  to  his  good  character. 
"  This  was  all  the  evidence.  The  solicitor,  in  his  closing  speech, 
said  :  '  The  defendant  marked  the  cow,  and  hid  her  out.^  The 
defendant's  counsel  here  reminded  the  solicitor  that  no  such 
fact  was  in  evidence  before  the  jury ;  whereupon,  continuing  his 
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argument,  the  solicitor  said  :  ''Gentlemen  of  the  jury  ^  1  say  the 
defendant  did  put  the  cow  in  his  aunCs  lot^  and  marked  her^ 
and  then,  hid  her  out ;  and  you  know  it.  Instead  of  putting 
this  nice  present  to  his  wife  or  himself  in  his  yard,  which  was 
fenced  in,  he  tied  her  in  the  cc/rner  of  the  fence  two  hundred 
yards  from  his  house,  and  marked  hei'?  The  defendant  ob- 
jected to  these  remarks  of  tlie  solicitor — that  he  put  the  cow  in 
iiis  aunt's  lot,  and  marked  her,  and  tied  her  out — on  the  ground 
that  no  evidence  of  such  facts  was  before  the  jury ;  but  the 
court  overruled  the  objection,  and  the  defendant  excepted. 
The  solicitor  then  continued  his  argument,  on  the  assumption 
that  the  cow  was  hid  out;  to  which  argument  the  defendant 
objected,"  and  duly  excepted  to  the  overruling  of  his  objection. 
This  ruling  is  the  only  matter  here  urged  as  error. 

B.  M.  SowELL,  and  W.  R,  Francis,  for  appellant. 

H.  C.  To^rPKiNS,  Attorney-General,  for  the  State. 

STONE,  J.— We  had  hoped  that,  in  Cross  v.  The  State, 
68  Ala,  476,  we  expressed  ourselves  so  clearly,  as  not  to  be  mis- 
understood. Speaking  of  statements  of  counsel  which  would 
be  available  on  error,  we  then  said  :  "  The  statement  must  be 
made  as  of  fact ;  [and]  the  fact  stated  must  be  unsupported 
by  any  evidence."  The  language  objected  to  in  this  case  was 
manifestly  uttered  as  an  inference,  and  that  inference  we  can 
not  sa}'  was  unsupported  .by  any  testimony.  On  the  contrary, 
we  think  the  inference  drawn  from  the  testimony  was  very  rea- 
sonable and  natural.  We  have  no  wish  to  shackle  discussion, 
or  to  scrutinize,  narrowly  and  critically,  inferences  counsel  may 
draw  from  proven  facts.  Trial  courts  would  be  treading  on 
dangerous  ground,  were  they  to  exercise  a  severe  censorship 
over  the  line  of  argument  counsel  may  pursue.  They  must  not 
allow  them  to  constitute  themselves  unsworn  witnesses,  and  to 
state,  as  facts,  matters  of  which  tliere  is  no  testimony.  But  we 
have  gone  no  further.  On  the  contrary,  we  express!}'  said,  in 
Cross'  case,  that  '*  every  inference  counsel  may  think  arises  out 
of  the  testimony,"  is  a  legitimate  subject  of  criticism  and  dis- 
cussion.    See  Motes  v.  Bates,  at  the  present  term. 

There  is  no  error  in  the  record,  and  the  judgment  of  the  Cir- 
cuit Court  nnist  be  affirmed. 
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Bro^vn  V.  The  State. 

Indictment  for  Assault  and  Battery. 

1.  Violent  character  of  person  assmilted;  admissibility  as  evidence. — In 
a  prosecution  for  an  assault  and  battery,  where  the  defendant  was  him- 
self the  aggressor,  he  can  not  be  permitted  to  adduce  evidence  of  the 
bad  character  of  the  person  assaulted,  as  a  violent,  dangerous,  or  tur- 
bulent man. 

2.  Abusive  or  insulting  language;  admissibility  as  evidence. — The 
statute  which  allows  a  defendant  who  is  prosecuted  for  an  assault,  an 
assault  and  battery,  or  an  affray,  to  "give  in  evidence  any  opprobious 
words,  or  abusive  language,  used  by  the  person  assaulted  or  beaten,  at 
or  near  the  time  of  the  assault  or  affray,"  and  declares  that  "  such  evi- 
dence shall  be  good  in  extenuation,  or  justification,  as  the  jury  may 
determine"  (Code,  §  4900),  was  "intended  as  a  shield,  and  not  as  a 
sword;"  and  it  can  not  be  invoked  by  a  defendant  who  first  used  in- 
sulting words,  and  struck  the  first  blow. 

From  the  Circuit  Court  of  Butler. 
Tried  before  the  Hon.  Jno.  P.  Hubbard. 

H.  C.  Tompkins,  Attorney-General,  for  the  State. 

SOMERVILLE,  J. — :The  defendant  was  indicted  and  con- 
victed of  assaulting  and  beating  one  Adams  with  a  stick,  or 
other  weapon  of  like  kind.  It  appears  from  the  evidence  that 
the  defendant  brought  on  the  difficulty,  by  cursing  Adams,  and 
was  also  the  aggressor  in  striking  the  first  blow.  There  is  no 
color  of  pretense  that  he  w^as  acting  in  self-defense. 

Under  this  state  of  facts,  it  is  very  clear  that  the  court  com- 
mitted no  errpr  whatever  in  excluding  the  evidence,  offered  by 
the  defendant,  as  to  alleged  bad  character  of  Adams.  It  is  no 
more  permissible  to  beat  a  blood-thirsty  ruffian,  without  some 
good  and  lawful  excuse,  than  the  worthiest  and  most  orderly 
citizen.  The  rule  which  must  obtain  here  is  analogous  to  that 
which  applies  to  cases  of  homicide,  where  it  is  well  settled, 
that  a  defendant,  who  was  himself  the  aggressor  in  bringing 
on  the  difficulty,  can  not  shield  himself  from  punishment, 
either  by  proof  of  previous  threats,  or  by  showing  the  bad 
character  of  the  deceased,  as  a  violent,  dangerous  or  turbulent 
man.  A  proper  construction  of  the  decisions  of  this  court 
can  leave  no  room  for  any  misunderstanding  or  doubt  as  to 
this  point. — Roberts  v.  The  State,  68  Ala.  156,  and  cases  cited  ; 
Storey  v.  The  State,  71  Ala.  329  ;  Burlcev.  The  State,  Ih.  377 ; 
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Green  V.  The  State,  69  Ala.  6;  DeAiinan  v.  The  State,  71 
Ala.  351 ;  People  v.  Campbell,  43  Anier.  Hep.  257,  and  cases 
cited. 

The  general  charge  of  the  court  was  also,  in  our  judgment, 
free  from  error.  We  can  not  see  that  the  legislature  intended 
to  confer  the  benefit  of  section  4900  of  the  Code  upon  a  de- 
fendant who  has  brought  a  difficulty  upon  himself,  by  the  use 
of  opprobrious  words,  or  abusive  language.  Tiiis  statute  pro- 
vides, that,  "  on  the  trial  of  any  person  under  an  indictment 
for  an  assault,  an  assault  and  battery,  or  an  affray,  he  may  give 
in  evidence  any  opprobrious  words,  or  abusive  language,  used 
by  the  person  assaulted  or  l)eaten,  at  or  near  the  time  of  the 
assault  or  affray ;  and  such  evidence  shall  be  good  in  extenua- 
tion, or  justification,  as  the  jury  may  determine." — Code,  1876, 
§  4900.  This  section  must  be  construed  in  the  light  of  the 
common  law,  which  never  permitted  mere  words  to  justify  a 
blow  upon  the  person  using  them.  As  expressed  by  an  ancient 
common-law  writer,  no  M^ords  whatever  could  amount  to  an 
assault. — 1  Hawk.  P.  C.  p.  110,  §  1.  The  purpose  of  the 
statute  under*  consideration  was  to  modify  this  rule,  so  as  to 
remit  the  whole  matter  to  the  determination  of  the  jury,  who 
are  permitted,  in  cases  of  this  nature,  to  justify  or  extenuate 
the  conduct  of  one  who  strikes  another  under  the  influence  of 
passion  engendered  by  insulting  language,  when  used  at  or  near 
the  time  of  the  difficulty  or  affray.  This  was  a  concession  to 
the  weakness  of  human  nature,  when  fired  by  the  heat  of  pas- 
sion. The  effect  of  the  statute  is  to  make  abusive  language 
legally  tantamount  to  an  assault,  against  which  the  party 
abused  might  defend  himself  hy  a  blow,  within  the  discretion 
of  the  jury.  The  defendant  having  first  used  abusive  language, 
which  might  have  justified  his  adversary  in  striking  him,  W£is 
the  aggressor;  and  no  aggressor,  who  brings  on  a  difficulty,  can 
justly  invoke  a  rule  of  law  intended  for  the  purpose  of  self- 
defense.  The  statute,  in  other  words,  was  intended  to  be 
resorted  to  as  a  shield,  and  not  a  sword. 

What  we  have  said  above  is  intended  only  as  a  construction 
of  this  section  of  the  Code  It  in  no  wise  contravenes  the 
rule  of  the  common  law,  which  permits  evidence  of  words  or 
language,  used  by  either  combatant  contemporaneous  with  an 
affray,  or  an  assault  and  battery,  to  be  considered  by  the  jury, 
in  connection  with  the  circumstances  of  the  case,  for  the  pur- 
pose of  explaining  their  nature  by  way  of  aggravation  or 
mitigation. — 2  Bish.  Cr.  Law  (7  Ed.),  §§  25,  40;  Reiser  v. 
Smith,  71  Ala.  481. 

Judgment  affirmed. 
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Cowman  &  Co.  v.  Sapp. 

Bill  in  Equity  to  set  aside  Sale  under  Execution,  and  to  enjoin 
Action  at  Law  hy  Purchaser. 

1.,  Setting  aside  sale  under  execution;  remedy  at  law,  and  in  equity. 
When  a  sale  of  lands  under  execution  at  law  is  impeached,  because  of 
mere  error  in  the  process,  or  on  account  of  some  error  attending  its  exe- 
cution, the  court  from  which  the  process  issued  has  exclusive  jurisdiction 
to  set  aside  the  sale  ;  but,  if  fraud  or  illegality  attends  the  sale,  or  it  has 
been  followed  by  the  execution  of  a  conveyance  casting  a  cloud  upon  the 
title,  a  court  of  equity  has  jurisdiction  concurrent  with  the  court  of  law 
to  set  it  aside. 

2.  Same,  on  ground  that  judgment  was  in  fact  satisfied. — If  the  judg- 
ment was  in  fact  satisfied  at  the  time  of  the  sale  under  execution,  the 
court  from  which  the  process  issued  has  undoubted  jurisdiction  to  set 
aside  the  sale ;  but,  if  the  process  is  regular  on  its  face,  and  the  sale  is 
followed  by  a  regular  conveyance  to  the  plaintiff  in  execution  as  the 
purchaser,  the  fact  of  payment  resting  in  parol,  a  court  of  equity  will 
intervene,  at  the  instance  of  the  defendant  in  possession,  set  aside  the 
.sale,  and  cancel  the  conveyance  as  a  cloud  on  the  title. 

3.  Same;  diligence  required  of  likiintijf. — A  party  who  seeks  to  set 
aside  a  sale  under  legal  process,  whether  by  motion  in  the  court  from 
which  the  process  issued,  or  by  bill  in  equity,  must  act  promptly,  or 
must  satisfactorily  explain  any  unreasonable  delay ;  but  no  time  can  be 
definitely  fixed,  within  whicii  the  application  must  be  made,  since  the 
proceeding  is  of  an  equitable  nature,  dependent  upon  equitable  princi- 
ples, and  necessarily  governed  by  the  varying  facts  of  each  particular 
case  (Doubting  the  correctness  of  the  general  rule  declared  in  Ahei- 
crombie  v.  Conner,  10  Ala.  296.) 

4.  Same. — In  tliis  case,  more  than  three  years  after  the  sale  having 
elapsed  before  the  bill  was  filed  to  set  it  aside,  the  delay  was  held  suf- 
ficiently explained  by  proof  of  the  facts,  that  the  payment  of  the  judg- 
ment was  made  to  the  plaintiff  in  Nashville,  Tennessee,  on  the  same 
day  the  land  was  here  sold  under  execution,  and  that  he  made  no  effort 
to  recover  possession,  as  purchaser  at  the  sale,  until  about  six  months 
before  the  bill  was  filed. 

5.  Parol  evidence  explaining  receipt. — A  receipt  given  on  the  payment 
of  money,  whatever  may  be  its  terms,  is  open  to  explanation  or  contra- 
diction by  parol  evidence;  and  any  misilescriplion,  or  defective  descrip- 
tion of  the  debt,  on  which  the  payment  was  made,  may  be  corrected  or 
supplied  by  parol  evidence.  '    • 

6.  Acceptance  of  paH,  in  satisfaction  of  debt. — At  common  law,  a 
promise  by  the  creditor  to  accept  less  than  the  full  amomit  of  his  debt, 
or  its  acceptance,  no  release  being  given,  and  the  evidence  of  the  debt 
not  being  surrendered,  did  not  operate  as  a  payment,  nor  as  an  accord 
and  satisfaction;  but,  under  the  statute  declaring  that  "all  receipts, 
releasets  and  discharges  in  writing,  must  have  effect  according  to  the 
intention  of  the  parties  "  (Code,  §3039),  such  accejitance  may  amount 
to  full  satisfaction. 

Appeal  from  tlie  Chancery  Court  of  Blount. 
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Heard  before  the  Hon.  Thomas  Cobbs. 

The  bill  in  this  case  was  filed  on  the  13tli  April,  1882,  by 
Doctor  B.  Sapp,  against  the  persons  composing  the  partnership 
of  Cowan  &  Co.,  a  inei'cantile  firm  doing  business  in  Nashville, 
Tennessee ;  and  sought  to  set  aside  a  sale  of  lands  under  exe- 
cution in  favor  of  said  Cowan  &  Co.,  at  which  they  became 
the  purchasers,  to  cancel  and  set  aside  the  sheriff's  deed  to 
them,  to  have  their  judgment  entered  satisfied,  and  to  enjoin 
an  action  of  ejectment  which  they  had  brought  to  recover  the 
land.  The  judgment  of  said  Cowan  <fe  Co.  was  against  the 
complainant  and  one  Huffman  as  partners,  was  for  $240.60, 
besides  costs,  and  was  rendered  by  the  Circuit  Court  of  Blount 
county,  on  the  29th  August,  1878;  and  it  was  founded  on  a 
promissory  note  for  $229.10,  due  and  payable  on  the  27th  Oc- 
tober, 1877.  An  execution  was  issued  on  this  judgment,  and 
was  levied,  October  8th,  1878,  on  a  tract  of  land  in  the  posses- 
sion of  the  complainant ;  and  under  this  levy,  on  December 
2d,  1878,  the  land  was  sold  by  the  sheriff,  Cowan  &  Co.  be- 
coming the  purchasers  at  the  price  of  $300.  The  bill  alleged 
that,  before  this  sale,  and  while  said  execution  was  in  the  hands 
of  the  sheriff,  "  A.  J.  Stephens,  in  behalf  of  complainant  and 
his  said  co-partner,  Thos.  Y.  Huffman,  paid  to  said  Cowan  & 
Co.  the  sum  of  $93.60,  in  full  satisfaction  of  said  execution 
and  costs,  and,  in  evidence  thereof,  took  from  them  their  paper 
writing,"  or  receipt,  which  was  made  an  exhibit  to  the  bill,  in 
the  following  words  :  ^^  JVashville,  Tenn.,  Nov.  6th,  1878.  To 
note  on  Huffman  &  Sapp,  due  Oct.  26,  '77,  $229.16.  Rec'd 
of  A.  J.  Stephens,  Nov.  6th,  1878,  ninety-three  60-100  dollars 
in  full  for  our  claim  of  above  note  against  Huffman  &  Sapp. 
We  agree,  if  our  lawyers  (Hamill  ik  Dickinson)  have  collected 
this  claim,  to  refund  the  same  to  said  A.  J.  Stephens;"  signed, 
"  Cowan  &  Co."  The  bill  alleged,  also,  that  the  complainant 
continued  in  the  possession  of  the  land,  by  himself  and  tenants, 
without  interruption,  until  the  27th  September,  1881,  when 
Cowan  vfc:  Co.  brought  an  action  of  ejectment  to  recover  the 
possession ;  and  the  bill  sought  to  enjoin  the  further  prosecution 
of  this  action. 

The  defendants  demurred  to  the  bill,  assigning  the  following 
as  grounds  of  demurrer :  1st,  that  the  complainant  has  delayed 
an  unreasonable  time,  and  shows  no  excuse  for  his  delay ;  2d, 
that  he  has  a  plain  and  adequate  remedy  at  law ;  3d,  that  the 
receipt  shows  on  its  face  that  it  was  not.given  in  satisfaction  of 
the  judgment ;  4th,  that  said  receipt,  "  so  far  as  it  ])urports  to  be 
in  full  of  said  note,  is  without  consideration  beyond  the  amount 
paid ;"  5th,  that  the  bill  "  seeks  by  parol  to  contradict,  alter,  or 
add  to  the  terms  of  said  written  instrument."  The  chancellor 
overruled  the  demurrer,  and  his  decree  is  now  assigned  as  error. 
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C.  E.  Hamill,  for  appellants.— The  bill  is  in  the  nature  of 
a  bill  for  specific  performance,  wiiich  is  never  decreed  where 
the  contract  is  founded  in  mistake,  nor  unless  strictly  equitable. 
1  Brick.  Dig.  602,  §  760  ;  James  v.  State  Bank,  17  Ala.  69 ; 
Gould  V.  Womack,  2  Ala.  83  ;  Ellis  v.  Burden,  1  Ala.  459 ; 
Casey  v.  Holmes,  10  Ala.  776.  The  receipt  was  evidently 
given  by  Cowan  &  Co.  in  ignorance  of  their  judgment,  and  it 
does  not  purport  to  be  given  in  satisfaction  of  the  judgment. 
The  bill  does  not  allege  any  mistake  in  its  terms.  Beyond  the 
amount  actually  paid,  it  is  inoperative  and  worthless. — Cases 
cited  in  1st  Brick.  Dig.  384,  §  130.  This  was  the  rule  of  the 
common  law,  which  must  be  presumed  to  prevail  in  Tennessee, 
where  the  payment  was  made  and  the  receipt  given. 

Geo.  H.  Parker,  and  J.  W.  Inzer,  contra. — The  jurisdiction 
of  a  court  of  equity  to  grant  relief,  under  the  facts  alleged  in 
the  bill,  is  well  established. — Ray's  Adin\  v.  Womhle,  56  Ala. 
32  ;  Lockett  v.  Hurt,  57  Ala.  198  ;  Dexter  v.  Strobach,  56  Ala. 
133  ;  2  Story's  Equity,  §  692  ;  Rorer  on  Jud.  Sales,  §§  855-56  ; 
Rea  V.  Longstreet,  54  Ala.  291 ;  Daniel  v.  Stewart,  56  Ala. 
278.  That  the  bill  was  filed  in  time,  see  Ray^s  Admi'r  v. 
Womhle,  56  Ala.  32  ;  Ahe^^crombie  v.  Conner,  10  Ala.  296.  A 
receipt  is  only  prima  facie  evidence,  and  subject  to  explana- 
tion by  parol.— 1  Brick.  Dig.  860,  §§  809-10.  By  statute, 
effect  is  to  be  given  to  the  receipt  according  to  the  intention  of 
the  parties. — Code,  §  3039.  As  to  the  law  of  Tennessee,  see 
Tenn.  Statutes,  vol.  2,  §§  3789-90;  10  Yerger,  160;  10 
Humph.  188  ;  2  Head,  116. 

BRICKELL,  C.  J.— 1.  The  jurisdiction  of  the  Circuit 
Courtj  to  set  aside  the  sale  of  the  lands,  because  of  the  satisfac- 
tion of  the  execution  at  the  time  it  was  made,  can  not  be 
doubted.  Every  court  has  an  inherent  power  to  prevent  or  cor- 
rect the  abuse  of  its  own  process  by  parties  controlling  it,  or 
by  the  ofticer  charged  with  its  execution. — Mobile  Cotton  Press 
V.  Moore,  9  Porter,  679 ;  Abercrombie  v.  Conner,  10  Ala.  393 ; 
Henderson  v.  Sublett,  21  Ala.  626 ;  Lankford  v.  Jackson,  lb. 
650 ;  Lockett  v.  Hurt,  57  Ala.  198.  If  the  sale  were  impeached 
because  of  mere  error  in  the  process,  or  because  of  mere  error 
or  irregularity  in  its  execution,  the  jurisdiction  of  the  Circuit 
Court  would  be  exclusive ;  for  the  correction  of  errors  or  irregu- 
larities in  the  judgments  of  courts  of  law,  or  in  legal  process,  or 
its  abuse,  is  not  within  the  province  of  a  court  of  equity.  But, 
if  fraud  or  illegality  attends  the  sale,  or  if  it  has  been  followed 
by  the  execution  of  a  conveyance  casting  a  cloud  upon  the  title, 
and  which  may  be  at  any  time  employed  to  disturb  tlie  posses- 
sion, the  jurisdiction  of  a  court  of  equity  is  concurrent  with  that 

Vol.  lxxiv. 


1883.]  OF  ALABAMA.  47 

fCowan  &  Co.  v.  Sapp.] 

of  the  court  of  law. — Ray  v.  Womhle,  56  Ala.  32 ;  Lockett  v. 
HtirU  57  Ala.  198. 

2.  If  the  execution  was  satisfied  at  the  time  of  the  sale  of 
the  lands, — and  such  is  the  averment  of  the  original  bill, — the 
plaintiffs  in  execution,  to  whom  the  satisfaction  was  made,  being 
the  purchasers,  the  sale  is  voidable.  In  some  direct  proceeding 
it  must  be  a^^pided,  to  restore  the  defendants  in  execution  to 
the  condition  in  which  they  were  when  it  was  made.  Sales  of 
lands  by  sheriffs  under  legal  process  not  void  upon  its  face, 
which  stands  good  until  it  is  vacated  b}'^  the  judgment  of  a  court 
of  competent  jurisdiction,  unless  it  be  process  void  because  of 
the  death  of  the  party  in  whose  favor  it  was  issued,  or  because 
of  the  death  of  the  partv  against  whom  it  issues,  can  not  be  col- 
laterally impeached. —  Ware  v.  Bi^adford^  2  Ala.  676 ;  Four- 
nier  v.  Curry,  4  Ala.  321;  Iluhhert  vl  McColliirn,  6  Ala.  221. 
The  fact  of  satisfaction  resting  in  parol,  could  not  appear  upon 
the  face  of  the  conveyance  of  the  sheriff ;  nor  would  it  appear 
from  the  judgment  or  execution,  to  which  the  conveyance  re- 
fers as  the  source  of  the  power  of  the  sheriff  to  make  the  sale. 
The  conveyance  by  the  sheriff  not  disclosing  the  invalidity  of 
the  sale,  at  law,  in  an  action  for  the  recovery  of  the  lands,  it 
would  prevail  as  valid  and  operative.  It  is  within  the  peculiar 
jurisdiction  of  a  court  of  equity,  to  intervene  for  the  cancella- 
tion of  conveyances  of  lands,  at  the  instance  of  a  party  having 
rightful  possession,  the  invalidity  of  which  can  be  made  appa- 
rent only  by  a  resort  to  extrinsic  evidence. — Ray  v.  Wombh, 
56  Ala,  32 ;  Rea  v.  Lonqstreet,  54  Ala.  291. 

3.  A  party  seeking  the  vacation  of  a  sale  under  legal  pro- 
cess, whether  he  invokes  the  jurisdiction  of  the  court  from 
which  the  process  issued,  or  the  concurrent  jurisdiction  of  a 
court  of  equity,  must  act  promptly.  Unnecessary,  unreasonable 
delay  in  moving,  will  be  regarded  as  a  waiver,  or  as  acqui- 
escence in  the  irregularity,  illegality  or  fraud,  which  may  have 
attended  the  sale,  if  it  be  not  accounted  for  satisfactorily.  There 
is  no  period  fixed  and  defined,  within  which  the  motion  to  va- 
cate a  sale  must  be  made  in  a  court  of  law,  nor  within  which 
there  must  be  a  resort  to  a  court  of  equity.  Each  case  is,  of 
necessity,  controlled  by  its  peculiar  circumstances.  In  Aher- 
crombie  v.  Conner,  10  Ala.  296,  in  answer  to  an  objection  that 
the  party  moving  a  vacation  of  the  sale  of  lands,  because  of  the 
satisfaction  of  the  execution  under  which  it  was  made,  had  too 
long  slumbered  upon  his  rights,  the  court  said :  "  Upon  the 
sale  of  lands  under  execution,  a  mere  right  of  action  passes  to 
the  vendee ;  but,  when  personal  property  is  sold,  the  possession 
itself  is  delivered.  In  the  latter  case,  the  application  to  set 
aside  the  sale  must  be  immediate,  or,  at  least,  as  soon  as  reason- 
ably may  be,  or  the  delay  must  be  excused ;   but,  when  lands 
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are  the  subject,  the  motion  may  be  made  at  anytime  before  the 
purchaser  takes  possession,  or  recovers  it  by  suit,  unless  the 
possession  is  acquired  in  so  short  a  time  after  the  sale  that  an 
application  can  not  be  conveniently  made.  Until  the  posses- 
sion is  disturbed,  the  parties  in  interest  may  have  had  no  notice 
of  the  sale,  or,  if  they  have,  perhaps  may  infer  that  the  pur- 
chaser will  not  attempt  to  claim  under  his  purchase.  There  is 
no  necessity  for  the  party  in  possession  to  be  active,  until  the 
purchaser  obtains  possession,  or  makes  an  effort  to  acquire  it." 
The  length  of  time  which  had  intervened  between  the  sale  and 
the  motion  for  its  vacation  does  not  appear  from  the  report  of 
the  case,  uor  does  it  appear  whether  the  party  complaining  had 
notice  of  the  sale  at  the  time  it  was  made. 

In  the  preceding  case  of  Huhhert  v.  McCoUum,  6  Ala.  225, 
the  court  had  said,  in  regard  to  the  time  a  motion  to  avoid  a 
sale  of  lands  under  execution  should  be  made,  that  it  M'^ould  be 
most  regular  at  the  first  term  succeeding  the  return  of  the  pro- 
cess, though,  for  satisfactory  reasons,  the  court  could  interfere 
at  a  subsequent  term.  The  case  returned  to  this  court,  and,  it 
appearing  that  the  party  moving  to  set  aside  the  sale,  having 
full  knowledge  of  the  sale,  and  of  the  facts  relied  on  for  its 
vacation,  had  permitted  more  than  four  years  to  elapse  before 
intervening,  during  a  large  portion  of  which  period  he  had  been 
engaged  in  litigating  the  title  with  the  purchaser,  the  court  said : 
"  The  law  does  not  regard  such  delay  wdtli  indulgence,  and  the 
inference  of  acquiescence  on  the  part  of  the  plaintiff  in  any  sup- 
posed fraud  or  irregularities  in  the  sale  may  well  be  drawn,  re- 
quiring stronger  proof  to  warrant  the  interposition  of  the  court." 
McVollum  V.  Hubhert,  13  Ala.  289. 

In  Daniel  v.  Modawell,  22  Ala.  365,  the  deputy  sheriff  be- 
came the  purchaser  of  lands  at  a  sale  made  by  the  sheriff,  hav- 
ing at  the  instance  of  the  defendant  in  execution  forbid  the 
sale,  and  purchasing  at  a  price  greatly  below  the  value  of  the 
lands.  Tlie  plaintiff  in  execution  permitted  more  than  four 
years  to  elapse,  during  which  time  the  purchaser  had  taken  pos- 
session and  sold  to  third  persons.  The  court  refused  to  inter- 
fere, though  it  was  said,  if  a  timely  application  had  been  made, 
there  could  have  been  no  hesitation  in  vacating  the  sale.  In 
McCasJcell  v.  Lee,  39  Ala.  131,  the  motion  was  not  made  until 
more  than  four  years  after  the  sale,  and  until  eighteen  months 
after  the  purchaser  had  instituted  suit  for  the  recovery  of  the 

f)06se8sion  of  the  lands.     There  was  no  explanation  of  the  de- 
ay, — no  satisfactory  reason  given  for  it ;  under  these  circum- 
stances, it  was  declared  the  motion  could  not  be  entertained. 

We  would  hesitate  to  announce  it  as  an  infiexible  rule,  or  as 
a  general  rule,  as  seems  to  have  been  expressed  in  Ahercrornbie 
V.  Conner,  supra,  that  a  proceeding,  either  at  law  or  in  equity, 
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for  the  vacation  of  a  sale  of  lands  under  legal  process,  will  be 
entertained  at  any  time  before  the  purchaser  takes  possession, 
or  recovers  it  by  suit.  Ileasonal)le  diligence,  as  well  as  good 
faith,  should  be  rigorously  exacted  from  parties  seeking  the  dis- 
turbance of  judicial  sales,  and  the  destruction  of  titles  derived 
froni  them ;  and  whether  there  has  been  reasonable  diligence, 
must  depend  upon  the  particular  circumstances — whether  they 
are  such  as  may  have  induced  inaction,  or  ought  to  have  quick- 
ened vigilance  and  action.  It  is  certain  that  a  party  may  not, 
in  the  absence  of  some  satisfactory  excuse,  enter  into  litigation 
with  the  purchaser  claiming  a  recovery  of  the  lands,  speculate 
upon  its  chances,  and  when  he  finds  them  doubtful,  or  when 
the  litigation  is  determined  adversely  to  him,  then  resort  to  a 
proceeding,  either  at  law  or  in  equity,  for  a  vacation  of  the  sale. 
McCoUum  V.  Iluhhert,  13  Ala.  289;  McCasMl  v.  Zee,  39  Ala. 
131.  There  can  not  be  a  tune  definitely  settled,  within  which 
parties  must  resort  to  a  judicial  proceeding  for  the  purpose  of 
vacating  the  sale.  The  proceeding  is  of  an  equitable  nature, 
dependent  upon  equitable  principles,  and  is  not  capable  of  being 
controlled  by  fixed,  inflexible  rules.  The  rules  wliich  apply  are 
analogous  to  the  known  rules  of  a  court  of  equity  in  granting 
relief  to  a  mortgagor,  or  those  claiming  under  him,  seeking  to 
avoid  a  purchase  by  a  mortgagee  at  his  own  sale,  or  a  cestui  que 
trust  claiming  to  be  relieved  from  a  purchase  by  a  trustee. 
There  must  not  have  been  laches,  operating  injuriously  to  oth- 
ers; and  there  nmst  not  have  been  such  unexplained  acqui- 
escence for  a  considerable  period,  with  full  knowledge  of  all 
the  facts,  as  would  afford  cogent  evidence  of  a  waiver  and  aban- 
donment of  the  right,  if  it  be  not  the  equivalent  of  a  positive 
act  of  confirmation,  or  release. 

4.  More  than  three  years  intervened  between  the  sale  and 
the  filing  of  the  present  bill.  During  this  time,  the  complain- 
ant was  in  the  undisturbed  possession  of  the  lands,  and  the  pur- 
chasers were  inactive  until  within  about  six  months,  when  they 
commenced  a  suit  at  law  for  the  recovery  of  possession.  In 
view  of  the  fact  that  the  payment  of  the  judgment  was  made 
on  the  day  of  sale,  and  in  another  State,  the  plaintiffs  accepting 
it,  most  probably,  in  ignorance  of  the  intended  sale  of  tlie 
lands,  from  their  inaction  the  complainant  may  liave  inferred 
that  they  did  not  intend,  and  would  not  attem|)t,  to  claim  under 
the  purchase,  which  must  have  been  made  for  them  without 
their  knowledge,  and  was  subject  to  their  ratification  or  repu- 
diation. The  delay  in  moving  to  avoid  the  sale  is  satisfactorily 
explained  by  the  circumstances. 

5.  The  receipt  given  on  the  payment  does  not  describe  the 
judgment  or  execution,  nor  refer  to  either,  but  is  descriptive 
only  of  a  promissory  note  corresponding  with  that  upon  which 
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the  judgment  was  founded.  A  receipt  for  the  payment  of 
money  is  peculiarly  open  to  parol  evidence.  It  is  not  in  fact 
regarded  as  a  contract  in  writing,  but  as  an  acknowledgment  or 
admission  of  the  party  giving  it, — of  but  little  more  force  or 
dignity  than  a  mere  verbal  declaration.  Misdescriptions,  or 
imperfect,  inaccurate  references  to  the  account  or  debt  on  which 
the  money  is  received,  can  be  corrected  or  supplied  by  parol 
evidence.— 2  Parsons'  Contracts,  555  ;  1  Brick.  Dig.  860^  §  809. 
And  whatever  may  be  its  terms, — though  purporting  to  be  in 
full  of  all  demands, — it  is  subject  to  explanation  or  contradic- 
tion ;  and  by  parol  it  may  be  shown  that  it  was  given  in  mistake 
of  fact,  or  by  surprise;  or  that  it  was  obtained  fraudulently,  by 
misrepresentation,  or  by  a  concealment  of  material  facts. — Mc- 
Keagg  v.  Collehan,  13  Ala.  82^. 

6.  It  is  true  that,  at  common  law,  a  promise  by  the  creditor 
to  accept,  in  satisfaction,  a  less  sum  than  was  really  owing  to 
him,  or  the  acceptance  of  such  sum,  no  release  being  given,  and 
the  evidence  of  debt  not  being  surrendered,  was  not  operative 
as  a  payment,  nor  as  an  accord  and  satisfaction.  The  statute 
has,  to  a  certain  extent,  abrogated  this  rule  of  the  common  law, 
by  declaring  that  "  all  receipts,  releases,  and  discharges  in  writ- 
ing, whether  of  a  debt  of  record,  or  a  contract  under  seal,  or 
otherwise,  must  have  effect  according  to  the  intention  of  the 
parties  to  the  same." — Code  of  1876,  §  3039.  If  the  receipt, 
though  the  sum  paid  was  much  less  than  the  debt  really  due, 
was  given  and  intended  as  a  full  discharge  of  the  debt;  if  there 
was  no  mistake  of  material  facts,  no  misrepresentation  or  con- 
cealment of  such  facts,  the  statute  requires  that  it  must  have 
effect  according  to  the  intention  of  the  parties. — Smith  v.  Gayle, 
58  Ala.  600. 

The  demurrer  to  the  bill  was  not  well  taken,  and  the  decree 
of  the  chancellor  overrulins:  it  must  be  affirmed. 


Cochran  et  al.  v.  Miller  et  al. 

Bill  in  Equity  for  Foreclosure  of  Deed  of  Trusty  Removal  of 
Cloud  on  Title ^  Account^  etc. 

1.  Homeilead  exemption;  governed  by  what  lav;. — As  against  the  claims 
of  creditors,  the  right  to  a  homestead  exemption  must  be. determined  by 
the  law  which  was  of  force  when  the  debt  was  created,  or  the  liability 
incurred. 

2.  Same  ;  v>ho  entitled  to  in  1859. — Under  the  laws  which  were  of  force 
in  1850,  a  homestead  exemption  was  only  reserved  to  a  debtor  who  was 
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tlie  head  of  a  family  (Rev.  Code,  §2880) ;  and  an  unmarried  man,  having 
no  inmate  of  his  house  dependent  on  him,  was  not  tlie  head  of  a  family, 
although  he  hail  hired  servants  or  laborers  In  his  employn)ent. 

3.  Wlicn  decree  is  final. — A  decree  in  chancery  is  hna'l,  when  it  ascer- 
tains all  the  rights  of  the  parties  litigant,  although  there  may  be  a 
reference  to  the  register,  to  ascertain  facts  necessary  for  an  account,  and 
to  state  the  account  between  the  parties. 

4.  Same. — A  decree  rendered  under  a  submission  on  pleadings  and 
proof,  granting  relief  to  the  complainant  as  prayed,  is  final,  and  neces- 
sarily involves  and  implies  the  overruling  of  demurrers  to  the  bill, 
although  they  are  not  overruled  in  terms. 

5.  Jrretjularities  in  pidting  cause  at  issue. — When  all  the  parties  really 
afTected  by  the  decree  have  iiad  their  day  in  court;  all  being  adults  and 
sui  juris,  and  have  acquiesced  in  the  decree  until  after  an  appeal  is 
barred,  irregularities  in  putting  the  cause  at  issue  as  to  some  of  the  defend- 
ants do  not  render  the  decree  void,  nor  authorize  the  court  to  change  or 
pet  it  aside  at  a  subsequent  term. 

6.  When  deed  of  trust  may  be  enforced  by  beneficiaries;  amended  and 
supplemental  hills. — Sureties  on  a  supersedeas  bond,  for  xVhose  indemnity 
a  deed  of  trust  has  been  executed  by  their  principal,  may  file  a  bill  to 
foreclose  the  deed  so  soon  as  the  judgment  is  affirmed,  and  are  not  re- 
quired to  first  pay  it  themselves;  and  if  they  pav  the  judgment  })ending 
the  suit,  thereby  becoming  themselves  entitled  to  the  proceeds  of  sale 
(which  the  bill  prayed  might  be  paid  to  the  creditor),  this  is  sui)ple- 
mental  matter,  which  may  bebrouglit  in  by  amendment;  and  the  failure 
to  bring  it  forward  is  a  mere  irregularity,  which  does  not  affect  the 
validity  of  the  final  decree. 

7.  Decree  partly  final,  and  partly  interlocutory. — A  decree  may  be 
partly  final,  and  jiartly  interlocutory  ;  as,  where  it  settles  all  the  equities 
between  the  parties,  and  the  principles  on  which  relief  is  granted,  but 
orders  an  account  to  be  taken,  or  other  proceedings  to  be  had  to  carry  it 
into  effect ;  in  which  case,  the  chancellor  can  not,  at  a  subsequent  term, 
alter  the  principles  on  which  relief  was  granterl  (ag  to  which  the  decree 
is  final),  but  may  modify  or  change  the  interlocutory  directions  for  car- 
rying it  into  effect ;  and  this  court,  on  appeal,  sued  out  after  the  com- 
pletion of  the  statutory  bar,  is  limited  to  an  incjuiry  into  the  regularity 
of  the  subsequent  proceedings,  when  thej'^  have  progressed  into  a  final 
decree  which  will -support  an  appeal. 

8.  Man^halliaq  securities  between  creditors. — Where  an  entire  tract  of 
land  is  conveyed  by  deed  of  trust  for  the  indemnity  of  the  grantor's 
sureties,  and,  an  execution  of  junior  lien'  being  afterwards  levied  on  it, 
the  grantor  asserts  a  right  of  homestead  exemption  to  a  part;  the 
plaintiff  in  execution,  becoming  the  purchaser  at  his  own  sale,  has  a 
right  to  insist  that  the  land  claimed  as  exempt  shall  be  first  subjected  to 
the  payment  of  the  debt  for  which  the  sureties  are  bound,  and  against 
which  they  are  indemnified  by  the  deed. 

9.  When  appeal  lies;  and  when  mandamus. — When  .the  chancellor 
improperly  sets  aside  or  modifies,  at  a  subsequent  term,  a  final  decree 
rendered  at  a  former  term,  the  remedy  is  by  mandamus,  and  an  appeal 
does  not  lie. 

Appeal  from  the  Chancery  Court  of  Marshall. 

Heard  before  the  Hon.  N.  S.  Graham. 

The  original  bill  in  this  ease  was  filed  on  the  13th  Septem- 
l)er,  1877,  bv  Thomas  J.  Cochran,  Thomas  A.  Street,  and 
David  C.  Jordan,  against  Henry  L.  Miller,  Albert  G.  Henry, 
Mrs.  Sarah  A.  Nickles,  and  her  husband,  Richmond  Nickles ; 
and  sought  to  foreclose  a  deed  of  trust  on  a   tract  of  land, 
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which  said  Miller  had  conveyed  to  said  Cochran,  as  trustee,  for 
the  benelit  and  indemnity  of  Street  and  Jordan,  as  sureties  for 
Miller  on  a  supersedeas  bond,  on  an  appeal  to  this  court  from 
a  judgment  recovered  against  him  by  said  j^lbert  G.  Henry ; 
and  it  also  asked  an  account  of  the  rents,  and  of  the  reasonable 
compensation  of  the  trustee,  and  to  have  the  complainants' 
rights  under  the  deed  established  and  declared  as  against  the 
claim  of  Mrs.  Nickles,  who  had  purchased  a  poi-tion  of  the 
land  at  a  sale  under  execution  in  her  own  favor.  The  deed  of 
trust  was  dated  January  13th,  1875,  and  was  duly  recorded. 
The  judgment  appealed  from  was  affirmed  by  this  court  on  the 
31st  July,  1876,  and  judgment  rendered  against  the  appellant 
and  his  sureties  on  the  supersedeas  bond  ;  and  an  execution  on 
this  judgment  was  in  the  hands  of  the  sheriif  when  the  bill 
was  filed.  The  execution  in  favor  of  Mrs.  l^ickles  was  issued 
on  a  decree  in  her  favor,  rendered  by  the  Probate  Court  of 
Madison  county  on  the  27th  June,  1868,  against  said  Henry  L. 
Miller,  as  the  administrator  of  William  M.  Patton,  deceased, 
of  which  she  was  a  distributee.  The  administrator's  bond  was 
executed  in  May,  1859.  Sevei-al  executions  on  this  decree 
were  issued,  and  placed  in  the  hands  of  the  sheriif  of  Madison 
county  ;  but  the  first  one  sent  to  Marshall  county  was  issued 
on  the  20th  January,  1875,  and  placed  in  the  hands  of  the 
sheriff  of  that  county  on  the  10th  February,  1875  ;  and  it  was 
levied  by  him  on  said  tract  of  land  on  the  5tli  July,  1875. 
The  land  was  not  sold  under  this  levy,  for  M'ant  of  time  ;  but  an 
alias  pluries  having  been  issued  and  levied,  the  land  was  sold 
on  the  1st  Monday  in  August,  1876,  except  160  acres  claimed 
by  the  defendant  as  a  homestead  exemption,  Mrs.  Nickles  be- 
coming the  purchaser,  and  receiving  the  sheriff's  deed. 

An  answer  to  the  bill  was  filed  by  Nickles  and  wife,  in  which 
was  incorporated  a  demurrer  on  several  specified  grounds, 
which  it  is  unnecessary  to  notice;  and  they  also  filed  a  cross- 
bill, in  which  they  sought  to  set  aside  the  deed  of  trust  to 
Cochran  on  the  ground  of  fraud,  or,  in  the  alternative,  to  have 
the  lands  claimed  as  exempt  by  Miller  first  subjected  to  the 
satisfaction  of  the  debt  for  which  Street  and  Jordan  were 
bound  as  sureties.  An  answer  to  the  original  bill  was  also  filed 
by  Miller,  and  an  answer  to  the  cross-bill  of  Nickles  and  wife ; 
and  he  prayed  that  this  answer  might  be  taken  as  a  cross-bill 
to  their  cross-bill,  and  relief  granted  to  him  as  to  matters  which 
are  immaterial  as  the  case  is  here  presented. 

The  cause  having  been  submitted,  at  the  April  term,  1880, 
for  decree  on  pleadings  and  proof,  the  chancellor  (Hon.  H.  C. 
Speak?:)  rendered  the  following  decree  at  the  ensuing  August 
term,  1880 :  "  This  cause  having  been  sul)mitted  at  the  last 
term,  for  decree  upon  the  pleadings  and  testimony  noted  by 
Vol.  lxxiv. 
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the  register,  and,  being  difficult,  was  taken  under  advisennent, 
for  decree  in  vacation ;  and  on  consideration,  it  appearing  to 
the  satisfaction  of  the  court  tliat  the  coniphiinants  are  entitled 
to  the  relief  by  them  prayed,  it  is  therefore  ordered,  adjudged, 
and  decreed  by  the  court,  that  the  lands  described  in  com- 
plainants' bill,  and  in  the  deed  of  trust  therein  mentioned  and 
offered  as  evidence  in  this  case,  be,  and  the  same  are  hereby, 
condemned  and  decreed  by  the  court  to  be  sold  for  the  satisfac- 
tion of  the  debt  due  complainants  Street  and  Jordan,  the 
amount  thereof  to  be  ascertained  as  hereinafter  directed.  It 
is  further  ordered,  that  so  much  as  remains  of  the  amount  that 
may  arise  from  the  sale  of  said  lands  as  were  sold  by  the  sheriff 
and  purchased  by  said  Sarah  Nickles,  after  the  satisfaction  of 
the  amount  due  on  said  deed  of  trust,  with  the  costs  of  this 
suit,  be  paid  over  to  the  said  Sarah  A.  Nickles.  It  is  further 
ordered,  tiuit  the  cross-bill  of  said  II.  L.  Miller  l)e,  and  the 
same  is  hereby  dismisvSed,  and  that  said  Miller  pay  the  costs 
thereof,  to  be  taxed  by  the  register,  for  which  let  execution 
issue.  It  is  further  ordered,  that  the  register  ascertain  how 
much  was  paid  by  the  said  Street  and  Jordan  for  the  said 
Miller,  and  when  paid,  and  calculate  the  interest  on  the  said 
sums  so  ))aid.  from  the  time  the  same  was  paid,  to  the  first  day 
of  the  next  term  of  this  court.  The  register  will  also  state 
an  account  of  the  trusteeship  of  the  said  Cochran,  charging 
him,  as  such  trustee,  with  the  rents  received  by  him  for  lands 
taken  possession  of  by  him  as  such  trustee,  for  each  year,  in- 
cluding this  year,  and  allowing  him  credit  for  all  permanent 
improvements  by  him  made,  and  all  taxes  by  him  paid  each 
year.  Tlie  register  will  also  ascertain  a  suitable  coinpensation 
to  be  paid  to  tlie  said  Cochran,  for  his  services  as  such  trustee. 
Before  executint;  this  reference,  the  register  will  give  notice  to 
the  parties,  or  their  solicitors  of  record,  of  the  time  and  place 
of  executing  the  same,  and  is  authorized  to  use  as  evidence  all 
affidavits,  depositions  or  documents,  that  have  been  made,  taken 
or  filed  in  the  cause;  together  with  such  other  evidence  as  may 
be  offered  .by  any  of  the  parties.  He  will  make  a  note  of  all 
the  evidence  l)y  him  used  on  said  reference,  with  all  objections 
and  exceptions  thereto,  and  report  the  same,  with  his  proceed- 
ings hereunder,  to  the  next  term  of  this  court.  All  other 
questions  are  reserved  until  the  coming  in  of  said  report." 

The  register  stated  the  accounts  under  this  order,  and  made 
his  report  to  the  next  ensuing  October  term,  1880;  exceptitms 
to  the  report  being  filed  by  Nickles  and  wife,  who  also  filed 
their  petition  asking  a  modification  of  "the  decree  of  refer- 
ence." The  chancellor  overruled  the  exceptions,  and  confirmed 
the  report,  "except  so  much  thereof  as  refers  to  the  rents  of 
said  lands ;  and  said  cause  being  further  considered,"  as  the 
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decree  then  proceeds,  "it  is  ordered,  adjudged,  and  decreed  by 
the  conrt,  that  the  former  decree  of  reference  be  modiiied  and 
changed,  as  follows  :  Tbe  register  will  ascertain  and  report  how 
many  acres  of  the  land  bought  by  Mrs.  Nickles,  at  the  sale 
made  by  the  sheriff,  were  capable  of  and  fit  for  cultivation,  for 
each  of  the  years  1877,  1878,  1879,  and  1880.  (2.)  He  will 
ascei'tain  how  much  is  the  yearly  rental  value  of  said  lands  per 
acre,  for  each  of  said  years,  1877,  1878,  1879,  and  1880.  (3.) 
He  will  ascertain  how  much  was  paid  out  for  each  of  said 
years,  1877  to  1880  inclusive,  by  said  Cochran  as  trustee,  for 
necessary  repairs,  permanent  improvements,  clearing  of  lands, 
and  taxes  paid.  (4.)  He  will  deduct  from  each  year's  rent  the 
amount  paid  out  by  said  Cochran,  for  said  repairs,  improve- 
ments, clearing  and  taxes,  for  each  year,  and  calculate  interest 
thereon  to  the  lirst  day  of  tlie  next  term  of  the  court."  At 
the  same  term,  by  consent  of  parties,  the  trustee  was  ordered 
to  rent  out  all  the  lands  publicly. 

•  At- the  July  term,  1881,  the  register  reported  an  account  of 
the  rents  as  stated  by  him,  and  exceptions  to  his  report  were 
filed  by  Nickles  and  wife,  who  also  moved  to  charge  the  trustee, 
in  addition  to  the  amounts  cJiarged  by  the  register,  with  the 
reasonable  rents  of  the  lands  claimed  as  exempt  by  Miller;  and 
the  cause  was  continued,  as  to  these  matters,  until  the  next 
term.  At  the  July  term,  1882,  the  cause  was  submitted  for 
final  decree,  on  all  the  pleadings  and  proof;  the  register's  note 
of  the  submission  stating,  that  the  cause  was  submitted,  on  the 
part  of  IS^ickles  and  wife,  on  their  answers  and  demurrers  to 
the  original  bill,  their  cross-bill,  motion  to  charge  the  trustee 
with  rents,  evidence  adduced  by  them,  and  objections  filed  to 
interrogatories ;  and  on  the  part  of  the  complainants,  on  "(1st) 
record  of  submission  at  April  term,  1880;  (2d)  decree  of 
August,  1880;  (3d)  petition  of  ]^ickles  and  wife,  dated  Octo- 
ber 11th,  1880;  (4th)  decretal  orders  on  said  petition,  dated 
October  12th,  1880;  (5th)  register's  report  of  July  21st,  1881, 
with  testimony  of  Miller  and  Cochran  ;  (6th)  reports  of  Coch- 
ran, trustee,  dated  July  21  and  22,  1882;  and  if  the  decree  of 
August,  1880,  is  not  held  final,  and  the  cause  is  considered  on 
its  original  merits,  then  complainants  offer  the  pleadings  and 
proof  noted  in  submission  at  April  term,  1880." 

Under  this  submission,  at  the  ensuing  January  terin,  18*^3, 
the  following  decree  was  rendered  in  the  cause  by  Chancellor 
N.  S.  Oraham  :  "  Now,  on  consideration,  it  is  ordered  and 
decreed,  that  the  exceptions  to  the  register's  report  i-ead  and 
filed  in  January,  1881,  be,  and  they  are  hereby  overruled  ;  bnt 
the  said  report  must  stand  over  until  the  coming  in  of  further 
reports,  as  hereinafter  ordered.  It  is  further  ordered  and 
decreed,  that  the  demurrers  of  Nickles  and  wife,  filed  with 
Vol.  i-xxiv. 
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their  answer  to  the  original  bill,  numbered  6,  7,  and  9,  be  and 
are  sustained ;  but  each  and  all  of  their  other  demurrers  are 
overruled.  It  is  further  ordered  and  decreed,  that  it  be  and  is 
hereby  referred  to  the  register,  to  ascertain  and  report,  as  soon 
as  practicable,  the  reasonable  value  of  the  rents  of  all  the  lands 
conveyed  by  Miller  to  Cochran  as  trustee,  &c.,  as  follows:  Ist, 
of  all  that  portion  of  said  land  bought  by  Mrs.  Sarah  ^'ickles 
at  the  sheriff's  sale  on  the  24:th  August,  1876 ;  2d,  all  the  bal- 
ance of  said  lands  not  sold  by  the  sheriff,  viz.,  th.e  160  acres 
claimed  by  Miller  as  homestead  exemption  ;  3d,  the  rental  value 
of  the  residence,  or  home  house  occupied  by  said  Miller,  on 
said  160  acres ;  each  separately,  and  each  for  the  year  1877, 
and  every  year  since,  up  to  and  including  the  date  of  said 
report ;  and  credit  each  year's  rent  with  the  taxes  paid  on  ac- 
count of  said  lands  and  honse,  reasonable  expense  of  repairs 
and  improvements,  and  charge  interest  on  the  net  balance  of 
each  year,  to  the  date  of  said  report ;  and  in  the  general  result 
add  all  together,  and  show  the  aggregate  balance  on  account  of. 
all  of  said  rents ;  and  let  this  account  be  in  form  of  debtor  and 
creditor,  charging  said  Cochran  with  all  of  said  rents,  or  their 
value,  whether  collected  or  received  by  him  or  not,  and  cred- 
iting him,  as  above  ordered,  with  the  taxes,  repairs,  and  charges 
for  improvements,  each  year  separately  ;  it  being  adjudged  and 
held,  for  reasons  herewith  filed,  that  the  said  Miller  is  not  en- 
titled to  any  homestead  as  against  any  of  the  parties  to  this 
suit,,  and  that  when  the  said  Cochran  took  poseession  of,  all  of 
said  lands  as  said  trustee,  as  alleged  in  the  original  bill,  it  must 
be  regarded  and  held  that  he  did  so  in  the  interest  of  all  the 
parties  interested  in  said  estate,  whether  beneficiaries  under 
said  deed  of  trust,  or  purchaser  of  the  equity  of  redemption  ; 
and  he  is  therefore  chargeable  with  all  the  rents,  or  the  value 
thereof,  that  he  has  or  might  have  collected,  from  and  including 
the  year  1877,  to  date  of  said  report.  In  executing  any  order 
of  reference  in  this  case,  the  register  will  give  the  parties  rea- 
sonable notice,"  tfec.  "It  is  further  ordered  and  decreed,  that 
the  register  turn  over  to  said  Cochran,  without  delay,  all  notes, 
accounts  or  obligations  for  rents  taken  by  Cochran,  as  trustee, 
to  the  end  that  he  may  proceed  to  collect  the  same,  if  he  sees 
fit  to  do  so ;  and  that  he,  as  such  trustee,  pay  the  same,  or  the 
proceeds  thereof,  to  the  said  Street  and  Jordan,  the  beneficiaries 
of  said  deed  of  trust,  or  their  solicitors  of  record ;  it  being 
held  by  the  court,  that  they  (or  the  said  trustee)  are  entitled  to 
the  rent,  and  that  Mrs.  Nickles  is  entitled  to  the  benefit  of  all 
such  credits,  as  the  purchaser  of  the  equity  of  redemption. 
But  this  order  is  upon  the  faith  and  confidence  of  the  court, 
that  the  pleadings  in  the  case  shall  be  amended  as  indicated  in 
the  opinion  herewith  filed,  as  soon  as  the  parties  may  have  an 
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opportunity  to  do  so,  and  as  they  may  be  advised.  It  is  further 
ordered  and  decreed,  that  tlie  consideration  of  the  original  bill,, 
and  of  the  cross-bill  of  Nickles  and  wife,  be  postponed  for  the 
present,  to  the  end  that  the  respective  complainants  therein 
may  have  an  opportunity  to  amend  their  respective  bills,  as 
provided  by  the  rules  of  this  court,  if  they  desire  to  do  so." 

The  appeal  was  sued  out  by  the  complainants  in  the  original 
bill,  on  the  1st  February,  1883,  and  the  following  assignments 
of  error  were  made :  "  1.  The  court  erred  in  its  decree  of  date 
January  19,  1883.  2.  The  court  erred  in  its  said  decree,  in 
disregarding  as  final  the  decree  of  August,  1880.  3.  The  court 
erred  in  its  said  decree,  in  disregarding  the  order  of  reference 
of  October,  1880,  as  res  adjudicata  and  conclusive.  4.  The 
court  erred  in  its  said  decree,  in  sustaining  the  demurrer  of 
Nickles  and  wife.  5.  The  court  erred  in  its  said  decree,  in 
re-modifying  the  modified  order  of  reference  of  November 
12th,  1S80.'' 

Cabaniss  &  Wakd,  for  ajjpellants. — 1. '  The  decree  of  August, 
1880,  was  a  final  decree. — Bank  of  Mobile  v.  Hall,  6  Ala.  141 ; 
Jones  V.  Wilson,  54  Ala.  54;  Wyatt  v.  Garlington,  56  Ala. 
576.  So  far  as  this  decree  was  final,  the  court  had  no  power 
to  modify  or  change  it  at  a  sul)se(|uent  term.  2.  The  decretal 
order  of  October,  1880,  was  res  adjudicata  and  conclusive  as 
to  the  modification  of  the  order  of  reference.  The  court  was 
asked,  to  modify  the  order,  so  as  to  charge  the  trustee  with,  rea- 
sonable rents  for  the  entire  tract  of  land  ;  and  did  so  modify 
the  order  as  to  charge  him  with  reasonable  rents  for  the  560 
acres,  but  onlj^  with  the  rents  actually  received  for  the  160 
acres.  This  was  the  equivalent  of  overruling  a  motion  for  a 
new  trial,  and  is  res  adjudicata  after  the  expiration  of  the 
term.  But  for  Rule  83,  the  court  could  not  have  made  the 
modification  of  said  order  of  reference.  Is  not  the  operation 
of  said  rule  confined  to  orders  "  preparatory  of  a  cause "  for 
final  decree,  not  extending  to  orders  embraced  in  or  following 
the  final  decree?  3.  The  modified  order  of  October,  1880, 
was  correct  in  holding  the  trustee  chargeable  only  with  the 
rents  actually  received  from  the  160  acres  of  land,  the  posses- 
sion of  which  was  reserved  to  Miller  by  the  deed  until  a  sale 
was  required.  4.  In  sustaining  the  6th,  7th,  and  Oth  demurrers 
to  the  bill,  the  chancellor  not  only  exceeded  his  power,  by 
clianging  the  former  final  decree,  but  ruled  erroneously  on  'the 
principle  of  law  involved. — Brandt  on  Suretyship,  274,  §  193, 
citing  15  Ohio,  253;  7  Fla.  284;  12  Md.  78  ;  2  La.  Ann.  469. 

Paksgns  «fe  Parsons,  contra. — The  decree  of  August,  1880, 
is  not  a  final  decree,  under  the  authorities  cited  for  appellant. 
Vol.  I/Xxiv. 
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It  does  not  dispose  of  the  demurrer  of  Nickles  and  wife,  nor 
of  their  cross-bill. — Brovghton  v.  Wimberly,  05  Ala.  549.  If 
that  decree  be  final,  the  decree  from  which  this  appeal  was 
taken  does  not  interfere  with  it,  but  simply  goes  further,  and 
holds  the  trustee  accountable  for  reasonable  rents  of  all  the 
lands,  with  a  view  to  having  them  accounted  for  in  settlement 
of  Henry's  judgment. 

STONE,  J.— Henry  L.  Miller's  liability  to  Mrs.  Nickles 
rests  OH  an  administration  bond,  executed  in  ls59.  It  follows, 
that  his  right  to  homestead  exemption  must  be  governed  by 
the  law  as  it  then  stood,  and  not  by  the  constitution  of  1868, 
nor  by  the  statutes  enacted  afterwards. —  WatU  v.  JBurnett, 
56  Ala.  MO\^Blum  v.  Carter,  68  Ala.  235.  As  against  the 
claim  of  Mrs.  Nickles,  neither  the  constitution  of  1868,  nor 
any  later  enactment,  can  exert  any  intluence. 

The  homestead  exemj)tions  of  force  in  1859  were  expressly 
reserved  for  the  use  of  the  family. — Rev.  Code,  §  2880 ;  Code 
of  1876,  §  2844.  Mr.  Miller  was  never  the  head  of  a  family ; 
never  had  a  family,  under  the  uniform  rulings  of  this  court, 
lie  had  never  married,  and  there  was  no  inmate  of  his  house 
dependent  on  him  for  support.  Hired  laborers,  or  servants, 
do  not  constitute  a  family  within  our  statutes.  Mr.  Miller's 
homestead  was  not  exempt  from  either  claim  it  is  sought  to  be 
made  subject  to.— 1  Brick.  Dig.  906,  §§  228  to  231 ;  Wilso7i 
V.  Brow7i,  58  Ala.  62 ;  Thompson  on  Homestead,  §§  46,  47. 

In  all  the  rulings  in  this  cause,  it  has  been  uniformly  held, 
that  the  mortgage  claim  of  Cochran,  trustee,  Street  and  Jordan, 
beneficiaries,  is  paramount,  and  is  entitled  to  be  first  paid ; 
while  the  claim  of  Mrs.  Nickles  comes  in  next,  for  the 
residuum.  In  this,  we  fully  concur  with  the  chancellors  who 
rendered  the  decrees ;  and  upon  this  subject  we  will  not 
farther  comment. 

The  real  subject  for  our  consideration — the  one  which  is 
made  the  subject  of  the  assignments  of  error — is  the  last 
decree  in  the  cause ;  the  one  bearing  date  January  19th,  1883. 
For  appellant  it  is  contended,  that  the  decree  of  August  27th, 
1880,  taken  in  connection  with  the  decretal  order  giving  direc- 
tions to  the  register,  bearing  date  October  12th,  1880,  is  a  final 
decree,  settling  the  equities  of  the  case ;  and  that  therefore  the 
decree  of  January  19th,  1883,  was  unauthorized,  and  should 
be  reversed.  If  the  decree  of  August,  1880,  was  and  is  final, 
then  the  decree  of  January,  1883,  must  be  disregarded,  so  far 
as  it  assumes  to  vary  the  relief  of  the  first  decree. — Kc parte 
Cremwell,  60  Ala.  378. 

The  mortgage,  or  trust-deed,  under  wliich  appellants  claim, 
was  executed  and  properly  recorded  in  the  early  part  of  the 
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year  1875.  The  decree  in  favor  of  Mrs.  Nickles,  under  which 
she  claims,  was  rendered  in  anotlier  county,  and  was  not  a  lien 
on  the  lands  when  the  mortgage  was  executed.  One  Henry 
had  recovered  a  judgment  against  Miller  on  a  money  demand, 
from  which  the  later  prosecuted  an  appeal  to  this  court,  giving 
a  sujjersedeas  bond,  with  Street  and  Jordan  as  his  sureties. 
To  indemnify  his  said  sureties  against  loss,  he  executed  the 
trust-deed,  conveying  to  Cochran,  as  trustee,  the  tract  of  land 
on  which  he  resided,  containing  about  seven  hundred  and 
twenty  acres;  reciting  that  it  was  "for  the  purpose  of  saving 
harmless  and  indemnifying  his  said  sureties."  The  deed  con- 
tains the  following,  among  other  provisions  :  '•  That  the  said 
Henry  L.  Miller  shall  be  allowed  to  retain  the  use  and  posses- 
sion of  said  land,  until  a  sale  of  the  same,  or  any  part  thereof, 
becomes  necessary  to  protect  and  indemnify  from  loss  his  said 
sureties.  If  said  judgment' should  be  atlirmed  on  said  appeal, 
and  the  sum  is  not  paid  and  satisfied  by  the  said  Henry  L. 
Miller,  or  some  one  for  him,  then  the  said  Thomas  J.  Cochran, 
as  trustee,  .  .  shall  have,  and  is  hereby  invested  with,  full 
powei"  and  authority  to  take  possession  of  said  land,  or  any 
part  thereof,  and  sell  the  same  for  cash  to  the  highest  bidder," 
&c.  The  deed  further  provides,  that  out  of  the  proceeds  of 
sale,  the  trustee  shall  pay,  "  first,  the  costs  and  expenses  of 
this  deed  and  such  sale;  second,  the  amount  of  such  judgment 
and  the  costs  thereof." 

While  the  appeal  was  pending  in  this  court,  Mrs.  Nickles 
had  the  seven  -hundred  and  twenty  acres  of  land  levied  on, 
under  execution  issued  on  her  said  decree.  Miller  claimed 
homestead  of  160  of  the  720  acres,  and  the  sheriff  proceeded 
to  sell  under  her  execution  the  remaining  560  acres;  and  she 
became  the  purchaser,  receiving  the  sheriff's  deed  therefor. 
The  judgment  of  Henry  v.  Miller^  from  which  the  appeal  was 
prosecuted,  was  affirmed  in  this  court,  and  a  judgment  rendered 
against  him  and  his  sureties,  Street  and  Jordan.  The  present 
bill  was  filed,  after  the  affirmance  in  this  courts  to  have  the 
claim  of  Street  and  Jordan,  sureties  of  Miller,  declared  a  first 
lien  on  the  property ;  to  have  the  mortgage  foreclosed,  and 
the  proceeds  of  the  property  applied  to  the  extinguishment  of 
Henry's  judgment.  It  sets  forth,  among  other  things,  that  the 
debt  to  Henry  had  never  been  paid,  and  contains  the  following 
averments  :  "  That  about  the  beginning  of  the  present  year, 
1877,  the  said  Henry  L.  Miller,  reserving  to  himself  the  pos- 
session of  about  one  hundred  and  sixty  acres  of  said  land 
[describing  it],  which  he  desires  to  retain  as  a  homestead 
exemption,  placed  the  other  portion  of  said  lands  in  the  posses- 
sion of  said  Jordan,  with  authority  to  rent  out  the  same,  and 
apply  the  rents  thereof  towards  the  satisfaction  of  said  judg- 
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inent  in  favor  of  said  Henry.  .  .  .  That  complainant 
Jordan,  recognizing  the  rigiit  of  said  Cocliran,  as  trnstee  as 
aforesaid,  to  the  possession  of  said  lands,  has  surrendered  the 
same  to  him,"  &c.  According  to  tiiis  averment,  as  we  under- 
stand it.  Miller  surrendered  to  Jordan  only  five  hundred  and 
sixty  of  the  seven  hundred  and  twenty  acres  of  land,  retaining 
the  other  one  hundred  and  sixty  under  claim  of  homestead; 
and  Jordan  turned  over  to  Cochran,  the  tru^;tee,  only  the  five 
hundred  and  sixty  acres  he  had  received  from  Miller.  In  the 
succeeding  sentence  of  the  bill  is  this  language :  ""  And  the 
said  Cochran,  as  trustee  as  aforesaid,  has  also,  under  and  pur- 
suant to  said  deed  of  trust,  taken  quiet  and  peaceable  possession' 
of  the  aforesaid  one  hundred  and  sixty  acres  of  land,  which, 
for  convenience  of  description,  is  hereinafter  called  the 
Exemption  Tract,,  with  a  view  to  their  being  subjected  to  sale 
for  the  protection  of  complainants,  Street  and  Jordan,  in  the 
manner  authorized  by  said  deed  of  trust."  Construing  these 
averments  together,  they  amount  to  a  statement,  that  Cochran, 
as  trustee,  took  possession  of  the  entire  tract,  seven  hundred 
and  twenty  acres,  for  the  purposes  of  the  trust.  This  question 
will  become  important  hereafter. 

The  defendants,  Nickles  and  wife,  in  the  interest  of  the 
latter,  filed  answers  to  said  bill,  and  also  a  cross-bill.  They 
also  specified  grounds  of  demurrer  to  the  original  bill.  Their 
defense  had  several  objects  :  To  have  the  trust-deed  to  Coch- 
ran, trustee,  set  aside  as  fraudulent ;  and,  failing  in  this,  to 
marshal  the  securities,  and  have  the  one  hundred  and  sixty 
acres,  claimed  as  homestead,  first  sold  for  the  benefit  of  Street 
and  Jordan,  before  resorting  to  the  lands  purchased  by  Mrs. 
Nickles,  and  to  have  the  residuum  applied  to  the  extinguish- 
ment of  Mrs.  Nickles'  claim,  on  the  theory  that  she,  having 
acquired  the  equity  of  redemption  by  her  purchase,  was  entitled 
to  it.  And  in  this  connection,  Mrs.  Nickles  sought  to  charge 
Cochran,  and  through  him  the  beneficiaries,  Street  and  Jordan, 
with  rents  of  the  entire  tract  of  land,  from  the  time  the  orig- 
inal bill  avers  Cochran  took  possession  of  it.  Miller,  in 
answering  the  cross-bill  of  Mrs.  Nickles,  sought  to  make  his 
answer  a  cross-bill  to  it.  There  was  testimony  taken  in  the 
cause,  as  we  learn  from  the  note  of  the  testimony,  and  from 
the  decree  of  the  chancellor ;  but  it  is  not  found  in  the  record 
before  us.  We  suppose  it  was  omitted  by  consent,  as  not 
deemed  necessary  to  the  questions  raised. 

The  cause,  with  the  cross-bills,  the  demurrers  and  the  testi- 
mony, was  submitted  for  decree ;  and  in  August,  1880,  the 
chancellor  rendered  his  decree.  He  decreed  the  entire  tract 
of  720  acres  of  land  to  be  sold  for  the  satisfaction  of  com- 
plainants' demands,  the  amount  to  be  ascertained  afterwards. 
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He  next  decreed,  that  so  much  of  the  proceeds  of  the  560  acres, 
bought  by  Mrs.  Nickles,  as  remained  after  satisfying  the 
demand  secured  by  the  trast-deed,  costs,  &c.,  be  paid  to  Mrs. 
Nickles.  He  then  dismissed  Miller's  cross-bill  to  Mrs.  Nickles' 
<iro8s-bill,  at  his  costs.  The  decree  ordered  a  reference  to  the 
register,  to  report  to  the  next  term  of  the  court ;  and  directed 
him  to  state  an  account  of  Cochran's  trusteeship,  and  to  charge 
him,  as  such  trustee,  "with  the  rents  by  him  received  for  lands 
by  him  taken  possession  of  as  such  trustee,  for  each  year 
including  this  year,"  and  allowing  him  certain  credits;  and  to 
report   suitable  allowance  to  Cochran  as  trustee. 

A  petition  was  then  filed  by  Mrs.  Nickles,  asking  a  modifi- 
cation of  the  directions  to  the  register,  so  as  to  direct  him  "  to 
ascertain  what  was  the  reasonable  value  of  the  rent  of  all  said 
lands,  from  and  including  the  3^ear  1877,  down  to,  and  includ- 
ing the  year  1880,  and  to  charge  said  trustee  with  that  auiount," 
with  certain  allowances  as  credits.  This  petition  was  filed  in 
connection  with  certain  exceptions  filed  by  Mrs  Nickles  to  the 
register's  report,  made  under  the  decree  of  August,  1880.  In 
October,  1880,  the  chancellor  decreed  on  said  exceptions,  and 
on  said  petitions ;  overruled  the  exceptions,  and  confirmed  the 
report  in  all  respects,  "with  the  exception  .of  so  much  of  the 
report  as  refers  to  the  rents  of  tlie  land  in  said  bill  described." 
As  to  the  rents  he  decreed  as  follows :  "  The  register  Avill  ascer- 
tain and  report  how  many  acres  of  the  land  bought  by  Mrs. 
Nickles  at  the  sale  made  by  the  sheriff  were  capable  of,  and  fit 
for  cultivation,  for  each  of  the  years,  1877,  1878,  1879,  1880." 
He  then  directed  that  the  register  ascertain  the  3'early  rental 
value  of  said  lands  for  each  of  said  years,  and  ascertain  the 
necessary  ex])ense8  incurred  by  the  trustee  during  each  of  said 
years  in  improvements,  repairs,  and  the  payment  of  taxes :  and 
to  report  at  the  next  term.  Under  this  amended  order  of  ref- 
erence, the  register  made  his  report  to  the  July  term,  1881, 
which  was  then  filed,  and  a  motion  made  by  complainants  to 
have  it  confirmed.  This  motion  was  continued,  with  leave  to 
Xickles  and  wife  to  file  exceptions  thereto,  and  with  leave  to 
bring  the  motion  to  confirm,  and  the  exceptions  thereto,  before 
the  chancellor  at  chambers.  At  the  July  term,  1882,  Nickles 
and  wife  moved  the  court  for  leave  to  file  exceptions  to  said 
report,  and  for  an  order  charging  the  trustee  with  the  rental 
value  of  the  homestead,  from  1877  to  1881,  inclusive;  and  they 
filed  their  exceptions,  nine  in  number,  with  their  said  motion. 

At  said  July  term,  1882,  Nickles  and  wife  again  submitted 
said  cause  for  decree,  on  pleadings  and  evidence.  The  com- 
plainants, Cochran  and  others,  in  bar  of  a  further  hearing, 
except  on  the  register's  report,  submitted,  and  relied  on  as  final, 
•the  decrees  of  August  and  October,  1880,  and  contended  that 
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the  chancellor  could  not  review  nor  reconsider  the  questions 
ruled  on  in  those  decrees.  Tlie  chancellor,  having  taken  the 
case  under  advisement,  rendered  his  decree  at  the  January 
term,  1S83.  In  that  decree,  he  considered  the  sufficiency  of 
the  original  hill,  and  sustained  some  of  the  grounds  of  the 
demurrer  filed  thereto.  The  effect  of  his  ruling  was,  that  the 
original  bill,  to  be  sufficient,  must  be  amended,  in  the  matter 
pointed  out  by  bim.  He  also  detected  errors,  or  irregularities, 
in  the  matter  of  putting  the  original  bill  at  issue.  He  left  the 
case  open  for  the  needed  amendments,  l>ut  declared  that  the 
complainants  in  the  original  bill  had  the  first  and  paramount 
lien.  He  ruled  that  Miller,  the  common  debtor,  was  entitled 
to  no  homestead  exemption,  and  that  the  complainants,  having 
charged  in  their  bill  that  Cochran,  the  trustee,  had  taken  pos- 
session of  the  entire  tract  of  land,  would  not  be  allowed  to  dis- 
prove their  own  averment,  by  showing  that  he  did  not,  in  fact, 
take  possession  of  the  one  hundred  and  sixty  acres,  claimed  by 
Miller  as  homestead.  He  further  declared,  that  the  register, 
in  stating  the  account  with  Cochran,  trustee,  would  charge  him 
with  the  rental  value  of  all  the  lands,  including  that  claimed  as 
homestead,  and  the  home-house,  from  and  including  the  year 
1877,  until  the  coming  in  of  the  report,  with  interest  on  each 
year's  valuation,  and  certain  credits,  not  necessary  to  be  here 
mentioned.  From  this  decree  the  present  appeal  is  prosecuted 
by  the  complainants ;  and,  as  we  have  said,  the  main  question 
argued  before  us,  renders  it  necessary  for  us  to  determine 
whether  the  decree  of  August,  1880,  was  final,  in  that  sense 
which  would  authorize  an  appeal  therefrom. 

It  was  declared  in  this  court,  at  an  early  day,  and  has  ever 
since  been  followed,  that  a  decree  is  final,  when  it  ascertains  all 
the  right  of  the  parties  in  litigation,  although  there  may  be  a 
reference  to  the  register,  to  ascertain  facts  necessary  for  an 
account,  and  to  state  the  account  between  the  parties.  Weath- 
erford  v.  James^  2  Ala.  170 ;  Bank  of  Mohile  v.  Ilall^  6  Ala. 
141;  AnsUy  V.  Rohinsmi,  16  Ala.  793;  Jones  v.  Wilsofi,  54 
Ala.  50 ;  BroiKjhton  v.  Wimheiiy,  55  Ala.  540 ;  Wyatt  v. 
Garlington^  56  Ala.  576 ;  Ilastie  v.  Aiken,  67  Ala.  313 ; 
Smith  V.  Coleman,  59  Ala,  260. 

It  is  objected  that  the  decree  of  August,  1880,  was  not  final, 
because  it  did  not  dispose  of  the  demurrers  to  the  original  bill. 
True,  they  are  not  mentioned  in  the  decree;  but  there  is  a 
decree,  granting  relief  to  complainants.  Such  decree  could 
not  be  tendered,  without  overruling  the  demurrer  in  effect. 
Wyatt  V.  Garlington,  56  Ala.  576.  See.  also.  Walker  v.  Cut/i- 
hert,  10  Ala.  213";  Eastland  v.  Sparks,  22  Ala.  607. 

It  is  further  objected  against  the  finality  of  the  decree,  that 
the  chancellor  failed  to  rule  on  the  prayer  of  the  cross-bill  of 
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Mrs.  Nickles.  This  is  answered  by  the  record  itself.  The 
decree  granted  relief  to  her,  which  she  could  only  obtain  under 
her  cross-bill. 

In  the  decree  of  January,  1883,  the  chancellor  comments  on 
certain  irregularities  in  the  preparation  of  the  cause,  such  as 
the  failure  to  pat  the  original  cause  at  issue  as  against  the 
defendants  Miller  and  Henry.  We  find  decrees  jpro  confesso 
were  properly  taken  against  them.  But,  if  this  had  not  been 
done,  it  is  difficult  to  conceive  how  it  could  affect  any  of  the 
parties  really  interested  in  this  controversy.  All  the  parties 
interested  in  the  controversy  raised  on  this  record,  are  the  com- 
plainants and  Nickles  and  wife.  Probably,  if  an  appeal  had 
been  taken  in  time  from  the  decree  of  August,  1880,  on  proper 
assignment  of  error  that  the  cause  had  not  been  put  at  issue 
against  a  material  party,  and  sustained  by  the  record,  the  decree 
veoiild  have  been  reversed.  But  we  do  not  understand  this  to 
be  the  rule,  except  in  favor  of  persons  not  sui  juris^  when  a 
final  decree  has  been  rendered,  and  acquiesced  in  until  after 
appeal  is  barred,  if  all  the  parties  really  affected  by  the  decree 
have  had  their  day  in  court. — Craft  v.  Rtissell,  67  Ala.  9; 
Brevier  v.  Browne,  68  Ala.  215 ;  Cresswell  v.  Janes,  68  Ala. 
420  ;  McCall  v.  McCurdy,  69  Ala.  65.  Mere  irregularities  do 
not  render  the  decree  void. 

The  chancellor,  in  his  decretal  order  of  January,  1883,  com- 
ments on  the  failure  of  the  original  bill  to  aver  that  Street  and 
Jordan  had  paid  the  debt  to  Henry,  for  wdiich  they  were  the 
sureties  of  Miller.  This  was  not  necessary  to  the  equity  of  the 
bill  as  framed.  Their  liability  having  become  fixed  by  the 
affirmance  of  the  judgment  in  this  court,  they  were  authorized 
to  have  the  trust-deed  executed,  or  foreclosed,  and  the  proceeds 
of  the  property  applied  to  the  payment  of  the  debt  to  Henry. 
Brandt  on  Suretyship,  §  193,  and  note  3.  If  it  be  objected 
that,  pending  the  litigation,  Street  and  Jordan  paid  Henry  his 
claim,  and  thereby  became  entitled  to  the  proceeds  of  the  mort- 
gaged property,  instead  of  Henry,  to  whom  the  bill  prayed  its 
payment,  this,  at  most,  presented  a  question  of  supplemental 
matter,  which,  under  our  statute,  could  and  should  have  been 
brought  in  by  amendment  of  the  bill.  Its  failure  did  not  ren- 
der the  decree  void,  but  was  at  most  an  irregularity,  which  can 
not  affect  the  validity  of  a  final  decree,  from  which  the  right  of 
appeal  is  barred. 

kecurring  to  the  decree  of  August,  1880,  we  hold  it  settled 
the  equities  between  these  parties,  and  was  so  far  final  that  it 
would  have  supported  an  appeal  to  this  court.  "  The  test  of 
the  finality  of  a  decree,  which  our  decisions  have  prescribed,  is 
not  whether  the  cause  is  still  in  progress  in  the  Court  of  Chan- 
cery, awaiting  further  proceedings,  which  may  be  necessary  to 
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entitle  tlie  parties  to  tlie  full  posseeeion  and  enjoyment  of  the 
riglits  it  lias  been  declared  they  have;  but,  wliether  a  decree 
has  been  rendered  settling  those  rights." — Jones  v.  Wilson^ 
54  Ala.  50;  Broughtoii  v.  M'imherly,  65  Ala.  549;  McLemore 
V.  N^uckoh,  37  Ala.  662.  But  a  decree  may  be  partly  final,  and 
partly  interlocutory. — Malone  v.  Marriott^  64  Ala.  662.  If  it 
settle  all  the  equities  between  the  parties,  it  is,  to  that  extent, 
tinal.  If  it  is  necessary  to  take  an  account,  or  other  proceed- 
ings must  be  had  to  carry  it  into  effect,  to  this  last-named  ex- 
tent it  is  interlocutory,  and  may  be  moulded,  modified  or  altered 
by  the  cliancellor,  as  any  other  interlocutory  decree  may  be. 
The  principles  of  relief  can  not  be  altered,  for  they  are  final. 
Directions  for  carrying  the  decree  into  effect  may  be  modified, 
for  they  are  interlocutory. 

Applying  these  principles  to  this  case,  the  chancellor  had  no 
authority  to  consider  the  demurrers,  nor  the  sufficiency  of  the 
bills.  They  had  passed  into  a  final  decree.  And  this  court 
can  not  consider  them,  because  the  decree  pronounced  upon 
them  was  barred,  before  the  present  appeal  was  taken.  The 
giving  of  directions  to  \\\%  register,  in  the  matter  of  carrying 
the  decree  into  effect,  presents  a  different  question.  As  to 
these,  the  decretal  orders  of  August  and  October  were  inter- 
locutory. These  the  chancellor  had  authority  to  modify  at  any 
time  before  final  decree  on  the  account.  In  this  aspect  of  the 
decretal  order  of  January,  1883,  we  find  nothing  to  object  to. 
As  we  have  shown,  the  original  bill  avers  that  Cochran,  as 
trustee,  took  possession  of  the  entire  seven  hundred  and  twenty 
•acres  of  land,  for  the  purposes  of  the  trust.  This  estops  com- 
plainants from  disj^roving  it,  and  renders  the  trustee  liable  for 
the  rent  of  the  wliole  tract.  Complainants  have  a  rightful, 
paramount  claim  on  the  whole  tract,  for  their  indemnity  against 
the  debt  to  Henry.  Mrs.  Nickles  has  a  secondary  claim  on 
five  hundred  and  sixty  acres  of  the  land,  subordinate  to  that  of 
complainants.  This  presents  the  conditions  which  call  for  a 
marshalling  of  securities. — 1  Wait's  Act.  &  Def.  353.  What 
is  claimed  as  the  homestead  exemption  should  be  first  sold  and 
exhausted  under  complainant's  mortgage,  before  resorting  to 
the  five  hundred  and  sixty  acres  purcnased  by  Mrs.  Nickles. 

Under  our  chancery  system,  there  may  be  two  final  decrees 
in  one  and  the  same  cause,  and  there  may  be,  and  frequently 
are,  two  appeals  therefrom.  In  foreclosure  and  kindred  suits, 
when  a  decree  is  rendered,  settling  the  equities,  this  is  final,  so 
as  to  authorize  an  appeal,  although  a  reference  is  ordered  to 
take  and  state  an  account,  preparatory  to  the  execution  of  the 
decree ;  and  after  the  reference  is  held,  reported  upon,  and  the 
chancellor  decrees  thereon,  then  a  second  final  decree  is  ren- 
dered, from  which  appeal  may  be  prosecuted.     On  such  second- 
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arj  appeal,  questions  may  be  raised,  growing  out  of  instruc- 
tions to  the  register,  the  introduction  of  testimony  before  him, 
and  exceptions  tiled  to  his  report.  But,  to  authorize  an  appeal 
in  this  second  phase  of  the  case,  the  decree  on  the  matters 
referred  must  be  final.  We  have  no  statute  authorizing  an  ap- 
peal from  interlocutory  proceedings  of  this  class.  The  decree 
of  January,  18S3,  is  not  final,  either  in  substance  or  form.  It 
simply  declares  rules  for  the  after  government  of  the  register, 
which,  so  far  as  this  record  discloses,  have  never  been  acted  on. 
This  is  not  a  final  decree.  If  the  object  of  the  present  appeal 
is  to  get  rid  of  so  much  of  the  decree  of  January,  1883,  as  goes 
behind  the  final  decree  of  August,  1880,  appeal,  at  this  stage 
of  the  proceedings,  is  not  the  remedy. — Ex  j)arte  Cresswelly 
60  Ala.  378. 

Appeal  dismissed. 


Humes  i\  O'Bryan  &  W^ashiiigton. 

Action  on  Account  for  Goods  Sold  and  Delivered. 

1.  Deposition  of  witness  present  in  court. — When  a  witness,  whose  de- 
position has  been  taken,  is  persoAally  present  in  court  at  the  trial,  and 
18  competent  to  testify,  his  deposition  should  be  suppressed,  and  he  should 
be  examined  orally. 

2.  Continuance  on  terms  as  to  taking  depositions. — In  the  exercise  of 
its  discretionary  power  to  grant  continuances  "  upon  such  terms  as  to  the 
court  shall  seem  proper"  (Rule  No.  16,  Code,  p.  100),  the  court  may,  in 
granting  a  continuance  to  the  defendant,  order  tliat  the  plaintiff,  "in  con- 
sideration of  said  continuance,"  be  allowed  to  take  the  depositions  of 
certain  named  witnesses,  "  on  filing  interrogatories  and  giving  notice  as 
in  such  cases  required  by  law,"  dispensing  with  a  preliminary  affidavit. 

3.  Same;  e.vception  to  such  order. — Although  the  minute-entry  grant- 
ing such  continuance  further  recites  that  the  defendant  excepted  to  the 
or(ier,  the  exception  avails  nothing,  when  the  record  shows  that  the  de- 
fendant had  the  full  benefit  of  the  continuance :  he  must  accept  or  reject 
the  ccmtinuance,  with  ihe  terms  annexed,  as  an  entirety. 

4.  Declarations  against  interest,  hij  deceased  person. — As  a  general  rule, 
the  declarations  of  a  third  person  are  regarded  as  mere  hearsay,  and  are 
not  competent  evidence;  yet,  they  become  competent,  as  the  best  evi- 
dence of  which  the  nature  of  the  case  will  admit,  when  it  is  shown  that 
they  were  against  the  interest  of  the  declarant  when  made,  that  he  had 
competent  kr-owledge  of  the  facts  stated,  and  that  he  is  since  deceased. 

5.  Same. — This  principle  applies,  where  the  defendant  is  sued  as  a 
partner  with  a  person  since  decteased,  on  an  account  contracted  with 
plaintiffs,  and  renders  admissible,  as  evidence  for  the  defendant,  the  de- 
claration of  tlie  deceased  that  they  were  not  partners  at  tlie  t,ii»e  the  ac- 
count was  contracted,  on  proof  of  the  insolvency  of  the  alleged  partner- 
ship as  such  when  the  declaration  was  made. 

6.  Declarations  explanatory  of  possession. — The  declarations  of  a  per- 
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son  who  is  in  possession  of  property,  made  in  good  faith,  explanatory  of 
his  possession,  and  showing  the  character  or  extent  of  his  claim  to  the 
property — whether  in  his  own  exclusive  right,  or  as  tenant  of  another; 
or  the  capacity  in  which  he  holds,  as  partner,  tru.stee,  or  agent  of  an- 
other— are  competent  evidence  as  a  part  of  the  res  gestie,  whenever  the 
fact  of  possession  itself  is  pertinent  to  the  issue,  no  matter  who  may  be 
the  parties  to  the  litigation. 

7.  Same ;  proof  of  partnership. — On  this  principle,  the  defendant  in 
tliis  case  being  sued  as  partner  in  a  meri;antile  business  with  a  person 
since  deceased,  by  whom  the  business  was  conducted;  held,  that  the 
acts  and  declarations  of  the  deceased,  while  in  possession  of  the  goods, 
and  carrying  on  the  business,  so  far  as  they  were  explanatory  of  his  pos- 
session, as  indicating  whether  the  goods  were  his  own,  or  were  claimed 
by  him  as  joint  partner  with  anotlier  person,  were  competent  and  admis- 
sible as  evidence,  as  part  of  the  res  gestx  ;  but  were  not  admissible  evi- 
dence, as  against  the  defendant,  of  the  existence  of  the  alleged  partner- 
ship, unless  some  notice  or  knowledge  of  them  was  brought  home  to 
him ;  though  they  were  relevant  to  corroborate  or  reliut,  as  the  case 
may  be,  other  evidence  offered  to  prove  the  existence  or  non-existence  of 
such  partnership. 

8.  General  reputation  ;  vjhat  may  be  proved  by. — The  existence  or  non- 
existence of  a  partnership  can  not  be  proved  by  general  reputation  ;  nor 
can  the  character  of  a  person's  possession  of  a  stock  of  goods  be  proved 
by  any  general  understanding  in  the  neighborhood  in  which  he  carries  on 
his  business. 

9.  Same. — The  existence  of  a  partnership  having  been  once  shown  by 
independent  testimony,  proof  of  a  general  reputation,  or  common  report 
of  its  existence,  in  the  neighborhood  in  which  the  business  is  carried  on, 
is  competent  to  show  a  probable  knowledge  of  the  fact  by  the  plaintiff, 
on  the  principle  that  a  person  would  be  likely  to  know  any  fact  generally 
known  in  his  neighborhood;  and  for  the  like  reason,  the  notoriety  of  a 
dissolution,  or,  perhaps,  of  the  non-existence  of  a  partnership,  may  be 
shown,  to  charge  a  party  with  implied  notice  of  the  fact ;  but  this  prin- 
ciple can  not  be  so  extended,  as  1x)  charge  a  partv  residing  in  a  distant 
city  with  implied  knowledge  or  notice  of  a  fact,  because  it  is  generally 
known  in  a  remote  local  neighborhood,  without  proof  of  other  facts  tencl- 
ing  to  show  that  he  had  opportunities  of  hearing  the  common  report. 

iO.  Declarations  of  partner ;  admissibility  as  against  another. — The 
declarations  of  one  person,  as  to  the  existence  of  a  partnership  between 
him.self  and  another  person,  are  not  admissiljle  evidence  against  the 
latter,  to  prove  the  fact  of  partnership,  unless  they  were  made  in  his 
presence,  or  fall  within  some  recognized  exception  to  the  general  rule 
excluding  hearsay  evidence. 

11.  Same. — The  declarations  of  one  partner,  while  in  po.ssession  and 
carrying  on  the  business,  strictly  explanatory  of  his  possession,  whether 
against  interest  or  not,  are  admissible  as  evidence  against  the  person 
sought  to  be  charged  as  his  co-partner,  in  corroboration  of  other  and  in- 
dependent evidence  of  the  alleged  partnership ;  but  his  declarations  as 
to  where  he  had  bought  the  goods,  or  a  portion  of  them,  or  on  whose  ac- 
count, being  merely  narrative  of  a  past  transaction,  do  not  come  within 
this  principle ;  and  his  declaration  of  his  inability  to  induce  the  defendant 
to  become  his  surety  for  a  sum  of  money,  which  he  wished  to  borrow,  is 
not  admissible. 

12.  Authority  of  partner. — A  mercantile  business  not  being  necessarily 
or  usually  incident  to  the  business  of  farming,  the  partner  who  conducts 
the  business  of  a  partnership  in  farming  has  no  imjilied  or  incidental 
authority  to  carry  on  a  mercantile  business  on  joint  account  in  connection 
with  it. 

13.  Liability  as  partner  to  third  persons. — Although  there  may  be  no 
partnership  in  fact,  a  person  who  suffers  himself  to  be  held  out  as  a 
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partner  with  another,  may  be  charged  as  a  partner  for  debts  contracted 
with  third  persons,  who  dealt  with  the  supposed  partnership  in  igno- 
rance of  the  true  relations  existing  between  the  parties. 

14.  Admission  implied  from  silence.— ^Tlaintiffs  having  written  to  de- 
fendant in  reference  to  their  account,  on  which  the  action  is  founded, 
addressing  him  as  a  partner  with  the  person,  since  deceased,  by  whom 
the  business  was  carried  ori ;  his  failure  to  answer  the  letter  would,  if 
unexplained,  operate  as  an  implied  admission  on  his  part  of  the  fact  of 
partnership. 

15.  Telegrams;  construction  of ,  and  relevancy  as  evidence. — When  the 
contract  sued  on  was  negatiated  and  consummated  between  the  parties 
by  telegraph,  the  several  dispatches,  as  written  instruments,  must  be 
construed  by  the  court ;  but,  when  they  passed  between  other  persons, 
and  are  not  the  foundation  of  the  action,  they  may  be  relevant  evidence 
of  a  collateral  fact,  and  may  be  submitted  to  the  jury  for  that  purpose; 
as  to  establish  the  fact  of  partnership,  where  they  related  to  the  exist- 
ence and  solvency  of  the  alleged  partnership,  and  the  answer  to  inquiries 
was  sent  with  the  consent  of  the  defendant  sought  to  be  charged. 

16.  Same. — A  telegram  sent  to  a  merchant,  in  reply  to  an  incjuiry  as 
to  the  solvency  of  a  commercial  partnership,  saying  "  Sell  small  bill,  and 
on  short  time,"  may  authorize  another  person  to  act  on  the  information, 
and  to  sell  goods  on  the  faith  of  the  partnership,  if  it  was  sent  with  the 
knowledge  of  the  defendant  sought  to  be  charged  as  a  partner. 

17.  Charge  invading  province  of  jurj/. — The  court  can  not  assume  an 
admission  as  proved,  although  there  was  evidence  tending  to  establish 
it,  when  it  was  in  fact  controverted. 

18.  Limitation  of  partner's  authority;  burden  of  proof. — Anv  private 
agreement  between  partners,  or  limitation  placed  on  the  authority  of  the 
partner  by  whom  the  business  is  conducted,  is  of  no  avail  against  a 
creditor  who  has  contracted  in  ignorance  of  it ;  and  the  onus  of  showing 
notice  or  knowledge  of  such  agreement  or  limitation  is  on  the  partner 
who  disputes  his  liability  on  an  account  contracted  within  the  scope  of 
the  partnership. 

Appeal  from  the  Circuit  Court  of  Madison. 

Tried  before  the  Hon.  H.  C.  Speake. 

This  action  was  brought  by  O'Bryan  &  Washington,  partners 
doing  business  in  the  city  of  Nashville,  Tennessee,  against  L. 
R.  Glover  and  Milton  Humes,  as  partners  doing  business  under 
the  tirm  name  of  Glover  &  Humes ;  and  Glover  having  died, 
the  suit  was  prosecuted  to  judgment  against  Humes  alone,  as 
surviving  partner.  The  action  was  commenced  on  the  22d 
September,  1873,  and  was  founded  on  an  account  for  goods 
sold  and  delivered  by  plaintiffs,  during  the  year  1872,  to  said 
Glover  (fe  Humes,  amounting  to  about  $750.  The  complaint 
contained  the  common  counts  only.  The  defendant  Humes 
pleaded  the  general  issue,  "in  short  by  consent,"  and  two 
special  pleas,  denying  his  liability  as  a  partner  in  the  alleged 
firm  of  Glover  &  Humes,  and  denying  that  the  account  was 
contracted  by  him,  or  by  any  one  authorized  to  bind  him ;  and 
the  cause  was  tried  on  issue  joined  on  these  several  pleas.  The 
evidence  adduced  on  the  trial  was  taken  down  by  a  stenocrrapher, 
and  is  set  out  at  length  in  the  bill  of  exceptions,  which  covers 
357  pages  of  the  transcript.     Numerous  exceptions  were  re- 
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Berv'ed  by  tlie  defendant  to  the  rulings  of  the  court  during  the 
trial,  principally  on  objections  to  evidence ;  and  on  these  ex- 
ceptions 97  assignments  of  error  are  here  made.  It  is  only 
possil)le,  within  the  limits  of  a  report,  to  give  such  a  statement 
of  the  facts  as  will  render  intelligible  the  several  points  decided 
by  this  court. 

Before  entering  on  the  trial,  the  defendant  moved  the  court 
to.  suppress  the  depositions  of  E.  M.  Carney,  J.  W.  Carter,  A. 
Glover,  and  George  W.  Glover,  "because  the  affidavits  for  the 
taking  of  said  depositions  were  not  made  by  plaintiffs,  as  re- 
quired by  law,  which  would  authorize  the  taking  of  said 
depositions;  and  because,  as  to  the  depositions  of  said  A. 
Glover  and  G.  W.  Glover,  said  witnesses  were  present,  and 
could  be  examined  orally.  Thereupon,  the  plaintiffs  read  to 
the  court  an  order  made  in  this  cause,  at  the  last  term  of  the 
court,"  in  these  words :  "  Came  the  parties,  by  their  attorneys, 
and  it  is  ordered  i)y  the  court  that  this  cause  be  continued  on 
account  of  the  sickness  of  L.  P.  Walker,  one  of  the  counsel 
for  the  defendant,  on  motion  of  tJie  defendant ;  and  in  con- 
sideration of  said  continuance,  it  is  ordered  by  the  court  that 
the  plaintiffs  be  allowed  to  take  the  depositions  of  W.  Rich- 
ardson, J.  W.  Carter,  A.  N.  Glover,  G.  W.  Glover,  and  E.  M. 
Carney,  on  filing  interrogatories  and  giving  notice  as  in  such 
cases  required  by  law;  to  which  order  defendant  excepts." 
The  court  thereupon  overruled  "defendant's  motion  to  suppress 
said  depositions,  or  either  of  them,  and  defendant  excepts." 
The  motion  to  suppress  the  depositions  of  the  Glovers,  on  the 
ground  that  they  were  personally  present  in  court,  was  renewed 
when  each  of  the  depositions  was  offered  in  evidence,  and  was 
again  overruled. 

Carney  and  Carter  were  clerks  and  agents  of  the  plaintiffs,  • 
and  each  of  them  testified  to  the  presentation  of  the  account, 
on  which  the  suit  was  founded,  to  the  defendant  in  HuntsVille, 
and  to  his  repeated  proniises  to  pay  it,  and  requests  for  indul- 
gence, though  he  refused  to  give  his  note  for  the  debt ;  and 
each  of  them  testified  that,  in  these  several  interviews,  the  de- 
fendant did  not  deny  the  existence  of  the  partnership  of  Glover 
&  Humes,  nor  dispute  his  liability  as  a  partner  for  the  debt. 
A.  Glover  and  G.  W.  Glover  were  sons  of  said  L.  11.  Glover, 
and  had  acted  as  a  clerk  and  salesman  in  the  store  of  their 
father ;  and  each  testified  to  various  facts  and  circumstances 
tending  to  show  that  a  partnership  in  the  store  existed  between 
their  father  and  said  Humes, — as,  that  the  books  were  kept  in 
the  name  of  Glover  &  Humes,  the  boxes  marked  in  their  name, 
and  accounts  made  out  in  their  name  ;  that  a  revenue  license 
was  taken  out  in  their  name,  and  posted  in  a  conspicuous  place 
in  the  store ;  that  Humes  frequently  came  to  the  store,  went 
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behind  the  counter,  examined  the  goods,  and  sometimes  slept 
in  the  back  room  connected  with  the  store.  Several  exceptions 
were  reserved  to  portions  of  this  testimony,  and  other  testi- 
mony of  a  similar  character,  which  it  is  unnecessary  to  state  at 
length. 

The  account  sued  on  was  contracted  by  Glover  himself,  while 
in  Nashville,  on  the  12th  April,  18T2,  and  amounted  to  $587.82. 
He  had  previously  bought  a  small  bill  of  goods,  amounting  to 
about  $60,  in  the  name  of  Glover  &  Humes,  for  which  cash 
was  paid  ;  and  a  larger  bill,  amounting  to  several  hundred  dol- 
lars, which  was  paid,  on  the  order  of  Humes,  out  of  the  pro- 
ceeds of  certain  bales  of  cotton  shipped  to  ISTashville.  On  the 
12th  April,  when  he  desired  to  buy  the  goods  on  credit,  the 
plaintiffs  consulted,  as  one  of  them  testified,  with  Wright, 
Hooper  &  Co.,  another  mercantile  firm  in  Nashville,  of  whom 
Glover  also  desired  to  purchase  a  bill  of  goods,  and  agreed  that 
a  telegraphic  dispatch  should  be  sent  by  the  latter  firm  to  W. 
Richardson,  their  attorney  in  Huntsville,  inquiring  as  to  his 
solvency,  or  the  solvency  and  standing  of  Glover  &  Humes ; 
and  a  dispatch  was  accordingly  sent  by  them,  on  that  day, 
which,  as  delivered  to  Richardson,  was  in  these  words  :  '"''How 
do  you  regard  Glover  &  Hemm^  Leemari's  Ferry,  Alabama  V 
Richardson  at  once  answered,  ''■  Sell  only  for  cash,  no  sitck 
firm  as  I  knoio  of  f  but,  nieeting  Humes  on  the  street,  as  he 
came  from  the  telegraph  office,  and  informing  him  of  the  dis- 
patch and  his  answer,  Humes  expressed  regret,  as  Richardson 
testified,  lest  his  answer  might  injure  Glover,  and  prevent  him 
from  getting  tlie  goods  which  he  wished  ;  and  after  some  con- 
versation between  them,  as  to  the  terms  of  which  the  testimony 
was  conflicting,  he  sent  another  dispatch,  in  these  words:  '''■  Sell 
small  hill,  and  on  short  timeP  This  last  dispatch  was  delivered 
first  in  Nashville,  to  Wright,  Hooper  &  Co.,  and  was  shown  to 
plaintiffs  on  the  same  day ;  and  one  of  the  plaintiffs  testified, 
that  they  sold  the  bill  of  goods  to  Glover  on  the  faith  and 
credit  of  it. 

The  store  in  which  business  was  carried  on  by  said  Glover, 
or  Glover  &  Humes,  was  at  Leeman's  Ferry,  in  Morgan  county, 
Alabama,  on  a  plantation  which  belonged  to  Governor  R. 
Chapman,  and  which  said  Glover  and  Humes  were  cultivating 
under  a  contract  of  purchase.  The  store  was  opened  in  the 
latter  part  of  1871,  or  the  early  part  of  1872,  and  the  business 
was  discontinued  in  1873,  having  proved  to  be  disastrous.  As 
to  the  business  relations  existing  between  Humes  and  Glover, 
Humes  thus  testified  as  a  witness  for  himself :  "  In  tlie  latter 
part  of  1871,  I  made  arrangements  with  Glover  to  cultivate 
the  plantation  in  Morgan  county  known  as  the  '  Chapman 
place,'  in  conjunction  with  him,  during  the  year  1872.  The 
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business  relation  was  to  commence  on  the  1st  January,  1872, 
and  to  end  at  the  end  of  the  year.  Glover  was  then  living  in 
this  county,  on  a  place  which  he  owned,  and  I  employed  him 
to  go  over  himself  and  superintend  the  gathering  of  tlie  crops 
on  the  '  Chapman  place";'  so  he  was  in  my  employment  in  the 
latter  part  of  the  year  1871,  in  the  capacity  of  having  the 
crops  gathered.  The  business  relation  between  us  during  the 
year  1872  was  this  :  Governor  Chapman  wanted  to  dispose  of 
the  place,  and  agreed  to  sell  to  Glover  and  myself,  the  purchase- 
money  to  be  paid  on  time — live  or  six  years,  I  think — in  in- 
stallments each'  year.  Under  the  arrangement  between  us. 
Glover  was  to  superintend  the  cultivation  of  the  place;  and  I 
employed  him  and  his  son  Angelo,  at  a  stated  amount — I  think 
it  was  somewhere  about  six  or  eight  hundred  dollars  that  I  was 
to  pay  him  for  their  services  in  superintending  the  place.  He 
was  a  man  of  limited  means,  and  had  no  income  ;  and  I  agreed 
to  furnish  the  supplies  for  the  hands  during  the  year,  all  the 
supplies  the  hands  would  need  during  the  year.  I  also  agreed 
to  furnish  the  stock  and  the  farming  implements  for  the  culti- 
vation of  the  place,  except  one  or  two  head  of  stock  (I  think 
it  was)  which  Glover  said  he  could  furnish.  The  distinct  un- 
derstanding between  us  was,  that  the  supplies  I  sent  there  were 
to  be  —  tlie  tenants  were  to  get  them,  and  he  was  not  to  pur- 
chase anytiiing  on  a  credit ;  tliat  was  part  of  the  agreement. 
After  I  was  paid  for  the  supplies  I  had  furnished,  and  also  for 
the  use  of  my  stock,  or  for  the  stock,  if  the  amount  made  was 
sufficient  to  pay  for  it,  then  the  overplus  profits  of  the  cultiva- 
tion of  the  land  that  year  I  agreed  that  Glover  should  have 
one  half  of  it.  Under  that  arrangement  between  U8(if)  the  crop 
year  of  1872,  and  that  relation  terminated  at  the  end  of  that 
year."  He  furtlier  testified  that  the  contract  between  them 
was  reduced  to  writing,  but  he  had  not  preserved  any  copy  of 
it ;  and  that  Glover  was  not  authorized  to  contract  any  debts 
on  his  account,  or  on  account  of  the  business. 

Geo.  S.  (Tordon,  whose  deposition  was  taken  by  the  defend- 
ant, thus  testified:  "I  heard  L.  R.  Glover  speak  in  reference 
to  the  business  relations  between  himself  and  the  defendant 
(Humes).  He  stated,  emphatically  and  repeatedly,  that  the 
partnership  or  business  connection  between  them  had  never 
been  for  anything  but  planting  purposes  only,  and  that  for 
debts  contracted  by  him  (Glover)  Humes  was  not  liable,  and 
knew  nothing  about  them  when  they  were  contracted.  He 
further  said,  that  there  were  written  articles  of  agreement  be- 
tween himself  and  Humes,  which  he  did  not  have,  and  the 
substance  of  which  he  could  not  recollect,  except  that  they 
related  solely  to  planting  and  the  planting  business,  and  never 
at  any  time  related  to  anything  else;  that  the  only  occasion 
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when  he  heard  their  contents  read,  was  when  they  were  read 
in  Humes'  office  to  Ledbetter.  Glover  further  disowned  any 
knowledge  of  the  telegrams,  until  these  suits  were  instituted." 
The  witness  further  stated,  that  these  declarations  were  made 
by  Glover  in  the  office  of  Humes  &  Gordon,  no  person  but 
the  three  being  present,  and  that  they  were  made  with  special 
reference- to  the  liability  of  Humes  on  the  account  here  sued 
on.  The  plaintiffs  objected  to  the  interrogatories  calling  for 
these  declarations,  and,  on  their  motion,  the  court  excluded  the 
entire  deposition ;  to  which  ruling  the  defendant  excepted. 

The  defendant  introduced  P.  L.  Harrison  as  a  witness,  by 
whom  he  proposed  to  prove,  in  substance,  that  in  May,  1872, 
Glover  applied  to  him  for  a  loan  of  $300,  saying  that  he 
wanted  it  to  pay  some  debts  which  he  had  contracted  in  Kash- 
ville  ;  and  that  Glover  further  said,  in  answer  to  inquiries  made 
by  Harrison,  that  Humes  was  not  his  partner  except  in  the 
planting  business,  and  that  Humes  would  not  become  surety 
for  the  money  if  loaned.  The  court  excluded  this  evidence, 
on  the  plaintiffs'  objection,  and  the  defendant  excepted.  The 
defendant  introduced  M.  McCutcheon  as  a  witness,  and  pro- 
posed to  prove  by  him,  "that  shortly  after  these  goods,  shipped 
by  plaintiffs  to  Glover  &  Humes  at  Leeman's  Ferry,  were  re- 
ceived by  Glover  at  the  Chapman  place,  he  took  a  full  wagon- ' 
load  of  them,  boxed  them  up,  and  sent  them  to  Vienna,  to 
Ledbetter  &  Glover,  a  firm  composed  of  said  L.  R.  Glover  and 
J.  M.  Ledbetter."  The  court  sustained  an  objection  by  plaintiffs 
to  this  question,  and  the  defendant  excepted.  Said  McCutcheon 
further  stated,  that  he  sold  liquor  on  the  premises,  during  the 
year  1872,  "in  a  side  room  joining  the  store-  room  ;"  that  he 
acted  for  Glover,  and  paid  the  mone^y  over  to  him ;  and  tliat 
the  liquor  belonged  to  Glover.  "  as  witness  understood  from 
him."  The  court  excluded  this  evidence,  on  objection  by 
plaintiffs,  and  defendant  excepted.  The  defendant  further 
proposed  to  prove  by  this  witness,  "that  he  went  with  Glover 
from  the  Chapman  place  to  Somerville,  in  the  spring  of  1872, 
when  Glover  told  him  that  he  was  going  to  get  a  license  to  sell 
liquor,  that  Humes  didn't  know  anything  about  it,  and  that  he 
didn't  intend  he  should  know  anything  about  it."  The  court 
excluded  this  evidence,  on  objection  by  the  plaintiffs,  and  the 
defendant  excepted ;  and  he  also  reserved  an  exception  to  the 
refusal  of  the  court  to  allow  him  to  ask  the  witness  this  ques- 
tion :  "Was  it,  or  not,  the  understanding  in  that  neighborhood, 
in  1872,  that  Glover  and  Humes  were  simply  partners  in  run- 
ning the  farm  that  year,  and  were  not  partners  in  any  mercantile 
or  commercial  l)usine8s  ?"  The  defendant  further  proposed  to 
prove,  JL)y  James  McCutcheon,  that  accounts  contracted  for 
goods  sold  at  the  store  were,  by  the  direction  of  Glover,  sued 
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on  in  his  name  alone,  before  a  justice  of  the  peace  ;  and  he 
reserved  an  exception  to  the  exclusion  of  this  evidence.  Tliese 
several  rulings  of  the  court  were  based  on  the  principle,  as 
stated  by  the  court,  "that,  any  ^ct  or  declaration  of  Glover, 
tending  to  show  that  this  was  not  a  partnership,  is  not  admissi- 
ble as  against  these  creditors." 

The  defendant  proposed  to  prove,  by  the  witness  McCutcheon, 
"  that  in  April  and  May,  1872,  after  the  purchase  of  these 
goods  by  Glover  from  plaintiffs,  and  whilst  the  goods  were  on 
the  premises,  under  the  control,  and  in  the  possession  of  said 
Glover,  and  before  any  difficulty  had  arisen  between  Glover 
and  Humes,  or  between  plaintiffs  and  Humes,  and  when  everj'- 
thing  was  moving  on  smoothly  on  the  plantation,  under  the 
direction  and  immediate  control  of  Glover,  said  Glover  told 
him,  over  and  over  again,  that  the  goods  belonged  to  him  indi- 
vidually, and  that  Humes  had  no  interest  in  them,  and  proposed 
that  he  (witness)  should  join  him  as  a  partner  in  the  goods." 
The  court  excluded  this  evidence,  and  the  defendant  excepted. 
The  defendant  then  offered  in  evidence  a  certified  copy  of  a 
mortgage  executed  by  T.  E.  Williams  to  said  L.  R.  Glover, 
dated  April  1st,  1872,  and  purporting  to  be  given  to  secure  a 
debt  contracted  for  supplies  furnished  to  enable  the  mortgagor 
to  make  a  crop  during  the  year  1872 ;  but  the  court  rejected 
it  as  evidence,  holding  "  that  no  declaration,  act,  or  admission 
of  Glover,  tending  to  show  either  that  he  was  or  was  not  a 
partner,  is  admissible  on  this  issue;"  and  to  this  ruling  the  de- 
fendant duly  excepted. 

During  the  examination  of  G.  G.  O'Bryan,  one  of  the 
plaintiffs,  as  a  witness  for  them,  he  produced  a  letter  addressed 
to  them,  dated  February  20th,  1872,  and  signed  in  the  name 
of  Glover  &  Humes ;  being  the  letter  whicYi  ordered  the  first 
bill  of  goods  (that  for  §59),  and  said  to  be  written  on  "  one  of 
the  letter-heads  of  Milton  Humes."  It  being  proved  tliat  this 
letter  was  in  the  handwriting  of  said  Glover,  and  Humes  testi- 
fying that  he  had  never  seen  or  heard  of  it  until  it  was  pro- 
duced on  the  trial,  the  defendant  moved  to  exclude  it  from  the 
jury  as  evidence;  and  he  excepted  to  the  overruling  of  his 
motion. 

"  At  the  request  of  the  plaintiffs,  the  court  charged  the  jury 
in  writing,"  as  follows  :  "  Under  the  issues  formed  in  this 
case,  the  burden  is  upon  the  plaintiffs :  they  must  prove  the 
correctness  of  the  account  for  the  goods  sold,  and  also  that,  at 
the  time  of  the  sale  of  the  goods,  an  actual  partnership  existed 
between  Glover  and  Humes  in  the  mercantile  business,  or  that 
Humes  held  himself  out  to  plaintiffs,  or  to  the  world,  so  as  to 
induce  them  to  believe  that  he  was  a  partner  of  said  (xlover  in 
said  business.     To  establish  a  partnership  between  theitfselves, 
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the  jury  must  look  to  the  intention  of  the  parties.  It  is  not 
necessary  that  the  articles  of  partnership  must  be  in  writing. 
It  may  be  parol,  or  verbal ;  as  to  creditors  and  the  outside 
world,  may  be  inferred  from  the  acts  of  the  parties — such  as, 
intimacy  between  the  parties  ;  how  the  lirm  had  their  accounts 
made  out ;  how  they  kept  their  books,  and  how  their  boxes  of 
goods  were  marked ;  admitting  the  correctness  of  debts  made 
by  the  firm,  or  promises  to  pay  debts  against  the  tirm.  But,  to 
make  the  above  named  inference  (?) — such  as,  how  the 
accounts  were  made  out,  or  how  the  books  were  kept,  or  how 
the  boxes  were  marked — evidence  against  Humes,  it  must  be 
shown  that  he  had  some  agency  in  keeping  the  books,  making 
out  the  accounts,  or  marking  the  boxes,  or  having  known  or 
found  out  that  they  were  so  kept,  made  out  or  marked.  It  is 
not  necessary  to  determine  in  this  case  whether  the  contract 
between  Glover  and  Humes  created  a  partnership  between 
them,  or  otherwise ;  because,  if  it  were  established  that  a  part- 
nership in  farming  existed  between  them,  it  does  not  authorize 
either  imrtner  to  contract  in  the  firm  name  ^  for  any  other  pur- 
pose than  was  necessary  to  carry  on  said  farming  husiness. 
The  account  sued  on  is  such  an  account  as  is  usually  made 
between  merchants,  and  it  therefore  devolves  on  the  plaintiffs 
to  prove  that  a  mercantile  partnership,  not  a  farming  partner- 
ship, actually  existed,  or  can  be  inferred. 

"  Under  these  general  principles,  if  the  jury  find,  from  the 
evidence,  that  Humes  admitted,  to. questions  asked  him,  that 
he  was  a  partner  of  Glover  &  Humes ;  that  when  debts  were 
presented  to  him,  made  out  against  Glover  &  Humes,  he 
promised  to  pay  them ;  that  he,  knowing  that  the  hooks  of  the 
firm  were  kept  in  the  name  of  Glover  &  Ilumes^  made  no 
objection  thereto,  hut  impliedly  or  expressly  assented,  thereto^ 
that  he,  knovmig  that  goods  were  heing  shipped  with  the  boxes 
marked  Glover  i&  Humes,  made  no  ohjection  thereto;  that  he, 
knowing  that  Glover,  prior  to  the  making  out  of  the  account 
sued  on,  had  been  buying  goods  in  the  name  of  Glover  <& 
Humes,  made  no  ohjection  thereto;  that  if  he  knew  that  the 
liceiise  had  been  taken  out  in  the  name  of  Glover  cfe  Hmnes, 
and  made  no  objection  thereto;  m'  that  Glover  had  been  writing 
letters  in  the  name  of  Glover  (&  Humes,  and  made  no  objection 
thereto,  knowing  said  letters  to  have  been  so  written;  or  that  on 
the  12th  April,  1872,  Humes  had  been  informed  that  a  tele- 
gram had  been  received  inquiring  how  the  firm  of  Glover  & 
Hemm,  Leeman's  Ferry,  stood,  and,  being  informed  that  said 
telegram  referred  to  Glover  &  Humes,  did  not  deny  the  exist- 
ence of  said  firm  :  Now,  if  the  above  circumstances  all  existed, 
and  existed  at  and  prior  to  the  time  of  the  buying  of  said 
goods  by  Glover  in  the  name  of  Glover  &  Humes,  and  these 
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facts  were  known  to  plaintiffs,  and  to  the  ontside  world,  at  the 
time  the  goods  were  so  sold  ;  then  these  facts,  if  found  to  be 
true,  established  a  mercantile  partnership  between  Glover  & 
Humes  as  to  creditors,  and  Humes  would  be  liable  for  the 
payment  of  this  debt,  if  proved  to  be  correct  and  unpaid.  On 
the  contrary,  if  the  jury  jind,  from  the  evidence^  that  Humes^ 
when  asked  if  he  loas  a  partner  of  Glover'' 8  in  the  mercantile 
Jnisiness,  denied  such  partnership^'  that  v^hen  debts  were  jrre- 
sented  to  him,  made  out  against  Glover  tC"  Humes,  he  denied 
his  liability  therefore  that  he  ne'cer  knew  the  books  were  kept  in 
the  name  of  Glover  <&  Ilumes^  or  that  goods  were  shipped  in 
their  name,  or  that  boxes  were  maiked  in  their  name,  or  that 
Glover, pi'ior  to  12th  Api-U,  1872,  had  been  buying  goods  w 
writing  letters  in  their  name,  or  that  the  license  had  been  taken 
out  in  their  name',  or  that  on  said  12th  Aprils  1872,  vjhen 
informed  of  said  telegram  inquiring  hov)  Glover  &  Hemm 
sU)od,  and  that  the  firm  meant  was  Glover  &  Humes,  he  then 
and  there  denied  mich  'partnership',  these  fa:cts,  if  found  to  be 
true,  do  not  establish  a  partnership,  and  the  verdict  must  be 
for  the  defendant.     .     .     . 

"The  letter  purporting  to  have  been  written  by  Glover  & 
Humes,  of  date  February  20th,  1872,  addressed  to  O'Bryan 
Washington,  having  been  proved  to  be  in  the  handwriting  of 
Glover,  is  not  evidence  against  Humes  to  establish  a  partner- 
ship between  him  and  Glover'  in  the  mercantile  business, 
unless  the  jury  believe,  froTn  the  evidence  in  the  case,  that 
Humes  sanctianed  the  writing  of  said  letter,  or  aidhorized  it 
to  be  done.  The  telegrams  offered  in  evidence  are  not  to  be 
considered  as  an  authority  to  plaintiffs  to  sell  Glover  tfe  Humes, 
or  Glover  for  Glover  &  Humes,  even  a  small  bill  on  short 
time,  unless  the  proof  satisfies  the  jury  that  Humes  knew  the 
lirst  telegram  from  Nashville  was  sent  in  the  interest  of  plain- 
tiffs, as  well  as  of  Wright,  Hooper  &  Co.  If  the  jury  believe, 
from  the  evidence,  that  when  Humes  was  notified  of  the  receipt 
of  the  telegram  from.  Nashville,  and  that  the  same  icas  s^ip- 
posed  to  refer  to  the  firm  of  Glover  &  Humes,  and,  being 
informed  of  Hichardsonh  reply  thereto,  expressed  soi'row  at 
the  sending  of  such  a  dispatcn',  and  that  he  and  Richardson 
consndted  together,  and  agreed  on  Richardson  sending  the 
second  dispatch^  and  that  Humes,  in  such  conversation,  did 
not  deny  such  partnership',  then  this  is  a  circumstance  the  jury 
can  look  to,  as  evidence  tending  to  show  a  partnership  beticeen 
Glover  and  Humes  as  merchants. 

"  The  admission  of  Hume^,  made  subsequently  to  April  12th, 
1872,  that  a  partnership)  in  the  mercantile  business  did  on  that 
day  exist  betiveen  him  and  Glover,  is  evidence  tending  to  show 
thai  a  partnership  did  exist  between  them  on  that  day,  but  does 
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not  estop  or  preclude  him  from  now  denying  it,  or  proving 
that  in  fact  such  partnership  did  not  exist  on  that  date.  The 
negligence  of  Humes  to  ansv^er  letters  written  him  which  treat 
the  firm  of  Glover  &  Humes  as  actually  existing  on  12th 
April,  1872,  denying  such  partnership,  such  letters  having 
heen  written  and  such  negligence  occurring  s^ibsequent  to  said 
12th  April,  1872,  is  evidence  tending  to  show  the  existence  of 
such  partnership  at  that  date,  but  does  not  estop  or  preclude 
him  from  now  denying  or  proving  that  in  fact  no  such  part- 
nership did  then  exist." 

To  the  several  italicized  portions  of  this  charge  exceptions 
were  duly  reserved  by  the  defendant,  and  he  also  excepted  to 
the  following  additional  charge,  which  the  court  gave  on  the 
request  of  the  plaintiffs  :  "  If  the  defendant  knew  that  Glover 
was  purchasing  goods  in  the  name  of  Glover  &  Humes',  or 
kept  books  in  the  name  of  Glover  &  Humes,  or  marked  his 
boxes  in  the  name  of  Glover  &  Humes,  or  had  license  to  sell 
whiskey  in  their  name,  or  that  he  had  the  opportunity  of 
knowing ;  then  these  are  circumstances  from  which  the  jury 
may  int'ei-  a  partnership," 

•  The  defendant  requested  the  following  charges,  and  reserved 
exceptions  to  the  refusal  of  each : 

1.  "Richardson's  first  telegram  was  not,  according  to  the 
legal  construction  of  written  instruments,  withdrawn  by  his 
second  telegram ;  and  his  second  telegram,  legally  construed  in 
connection  with  the  first,  does  not  mean  sell  small  hill  on 
short  time  to  Glover  &  Humes,  but  small  hill  on  short  time  to 
Glover." 

2.  "  If  the  second  dispatch  was  sent  by  Richardson  after  a 
conversation  with  Humes,  and  on  the  faith  of  that  conversa- 
tion, it  can  be  regarded  only  as  an  authority  to  Wright, 
Hooper  &  Co.  to  sell  small  bill  on  short  time,  and  not  as  an 
antliority  to  any  one  else  to  make  such  sale,  and  no  other 
person  had  a  right  to  rely  or  act  upon  it." 

3.  "  The  several  telegrams  offered  in  evidence  are  to  be 
taken  and  construed  together,  and,  so  taken  and  construed, 
they  do  not  contain  any  statement  that  there  was  any  partner- 
ship, or  firm  known  as  Glover  &  Humes;  and  these  telegrams 
can  only  be  considered  as  a  circumstance  to  put  the  plaintiffs 
on  inquiry  as  to  whether  there  was  such  a  partnership." 

4.  ''In  deteriliining  whether  or  not  a  partnership  existed 
between  Glover  and  Humes,  the  jury  can  and  should  look  to 
the  manner  in  which  the  purchases  of  merchandise  were  made 
in  Iluntsville  from  McCalley  and  others;  and  if  they  believe 
said  purchases  were  made  by  Humes  individually,  or  on  his 
authority  alone,  these  facts  must  be  considered  by  them  in 
making  up  their  verdict,  as  to  whether  a  partnership  existed." 
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5.  "If  tlie  jury  find  that  plaintiffs  sold  the  goods  solely  on 
the  faith  of  the  second  telegram  sent  by  Richardson  to  Wright, 
Hooper  &  Co.,  then  tiie  jury  would  be  bound  to  find  for  the 
defendant." 

All  the  rulings  to  which  exceptions  were  reserved  by  the 
defendant,  are  now  assigned  as  error. 

L.  P.  Walker,  W.  Y.  C.  Humes,  and  Gi:o.  S.  Gokdon,  for 
appellant. — (1.)  The  depositions  of  the  Glovers  should  have 
been  suppressed,  since  they  were  present  in  conil;,  and  were 
examined  as  witnesses. —  Com.  Bartk  v.  Whitehead,,  4  Ala.  637  ; 
Goodwin  V.  Lloyds  8  Porter,  237 ;  Eddins  v.  Wilson,,  1  Ala. 
237 ;  Gardner  v.  Bennett,  38  N.  Y.  Sup.  Ct.  197;  1  Abb.  Law 
Die.  342;  E?nlaw  v.  Enilaw,  20  Mich.  11.  (2.)  The  deposi- 
tions ,  of  Carney  and  Carter  should  have  been  suppressed, 
because  taken  without  any  affidavit  having  been  made. — Code, 
§§  3069-70,  3077 ;  Wors'ham  v.  Goar,  4  Porter.  441  :  Brown 
V.  Turner,  15  Ala.  832;  G^dce  v.  Parker,  46  Ala.  616.  (3.) 
The  declarations  of  L.  R.  Glover  should  have  been  admitted  as 
evidence.  They  were  statements  of  facts  of  which  he  possessed 
competent  knowledge,  and  were  at  variance  with  his  interest. 
1  Greenl.  Ev.  §|  147-9 ;  Overton  v.  Hardin,  6  Cold.  (Tenn.) 
375 ;  Jvat  v.  rinch,  1  Taunton,  141 ;  Danforth  v.  Carter,  4 
Iowa,  230;  Lucas  v.  De  la  Cour,  1  M.  &  Sel.  249 ;  Peace  v. 
Jenkins,  10  Ired.  356 ;  Higham  v.  Ridgway,  1  Smith's  L.  C. 
(7th  Amer.  ed.)  343;  Starke  v.  Ke&nan,  11  Ala.  818;  Raines 
V.  Raines,  30  Ala.  425 ;  Union  Canal  Co.  v.  Lloyd,  4  Watts  & 
Ser.  394;  2  Whart.  Ev.  §  1200.  They  were  also  admissible 
because  explanatory  of  possession. — Cases  cited  in  1  Brick. 
Digest,  843,  §  558;  Clealand  v.  Tluey,  18  Ala.  343;  Thomas 
V.  nJiaeler,  47  Mo.  363 ;  Stephens  v.  Williams,  46  Iowa,  540. 
(4.)  The  evidence  showing,  or  tending  to  show,  a  public  and 
notorious  disavowal  of  this  alleged  partnership,  in  the  neigh- 
borhood in  which  the  business  was  carried  on.  was  competent, 
and  should  have  been  admitted. — Lf^vejoy  v.  Spoford,  3  Otto, 
430 ;  Bernard  v.  T'orrance,  5  Gill  tfe  J.  383 ;  Rohinson  v. 
Worden,  33  Mich.  316.  General  reputation  thereof  is  admis- 
sible, to  impute  knowledge  to  the  plaintiffs  of  the  existence  or 
non-existence  of  such  partnership. — Carter  v.  Whalley,  1  B.  & 
Ad.  11 ;  Turner  v.  Mcllhaney,  8  Cal.  575.  (5.)  The  charge 
of  the  court  as  to  the  defendant's  negligence  and  admission 
presumed  from  silence,  was  an  invasion  of  the  province  of  the 
jury,  and  was  misleading. — M.  <jc  C.  R.  R.  Co.  v.  Lyon,  62 
Ala.  71;  21  Ala.  219;  22  Ala.  502;  29  Ala.  24G,  374;  25 
Kansas,  391.  (6.)  The  court  erred,  also,  in  selecting  certain 
enumerated  facts,  upon  which  to  base  a  conclusion,  thereby 
withdrawing  from  the  consideration   of  the  jury  other  facts 
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bearing  on  the  same  issne. — QQ  Ala.  275,  570  ;  59  Ala.  92  ;  47 
Ala.  659  ;  58  Ala.  406 ;  22  Ala.  502,  796 ;  23  Ala.  17  ;  28  Ala. 
514;  7  Porter,  556.  (7.)  The  qualification  in  the  general 
charge  which  was  excepted  to — "  unless  the  jury  believe,  from 
the  otlier  evidence,  that  Humes  sanctioned  the  writing  of  said 
letter,  or  authorized  it" — was  unsupported  by  any  evidence, 
and  was  therefore  abstract. — 66  Ala.  461 ;  60  Ala.  104 ;  53 
Ala.  536.  (8.)  That  portion  of  the  charge  which,  after  select- 
ing a  series  of  facts,  asserted  that  "  these  facts,  if  found  to  be 
true,  do  not  establish  a  partnership,"  was  erroneous,  because, 
by  the  effect  it  imputed  to  the  selected  facts,  the  burden  of 
proof  is  shifted  to  the  defendant,  whilst  the  defendant's  sworn 
plea  imposed  it  on  the  plaintiifs. — Pennington  v.  Woodall,  17 
Ala.  685;  28  Ala.  602,  693;  47  Ala.  564;  55  Ala.  154.  (9.) 
The  telegrams  were  written  instruments,  and  should  have  been 
construed  by  the  court.— 31  Ala.  59,  701 ;  58  Ala.  438 ;  60 
Ala.  582  ;  66  Ala.  306  ;  17  Wallace,  124  ;  WMlden  (&  Sons  v. 
P.  &  M.  Bank,  64  Ala.  1.  (10.)  The  court  should  have 
declared,  as  the  proper  construction  of  the  telegrams,  that  they 
conferred  no  authority  on  plaintiffs  to  sell  to  Glover. — Mc- 
Donald V.  Bewick,  43  Mich.  438 ;  Grant  v.  Dabney,  19  Kan- 
sas, 388;  Hund  v.  Oeier^  72  111.  393;  Schomherg  v.  Cheney,  3 
Hun,  N.  Y.  677;  Segarsv.  Segars,  71  Maine,  530.  (11.)  These 
telegrams  ought  to  have  awakened  plaintiffs'  diligence  to  make 
full  inquiry  as  to  Glover's  authority.  In  dealing  with  him 
without  further  inquiry,  they  assumed  the  risk  of  his  actual 
authority.— Whart.  Agency,  §  137. 

D.  P.  Lewis,  and  Brandon  &  Jones,  contra. — (1.)  The  con- 
tinuance asked  by  defendant  was  granted  on  condition  that  the 
plaintiffs  might  take  the  depositions  of  the  witnesses  named, 
and  the  terms  were  accepted  by  the  defendant.  The  Glovers 
were  personally  present  in  court,  and  were  subjected  to  a  full 
cross-examination ;  and  this  cured  the  only  objection  to  the 
depositions.  (2.)  A  person  may  be  charged  as  a  partner,  either 
because  he  is  a  partner  in  fact,  or  because  he  has  held  himself 
out  as  a  partner,  whether  to  the  plaintiff  in  particular,  or  to 
the  world  in  general. — Parsons  on  Partnership,  pp.  62,  63,  65, 
67,  71.  (3.)  As  to  what  constitutes  a  partnership,  see  White 
V.  Toles,  7  Ala.  569 ;  Howze  v.  Patterson,  53  Ala.  207.  That 
there  was  a  partnership  in  this  case,  is  conclusively  shown  by 
the  subsequent  conduct  of  the  parties,  construing  and  recog- 
nizing their  relations  as  a  partnership. — Howze  v.  Patterson, 
53  Ala.  205;  McGrew  db  Harris  v.  Walker,  17  Ala.  824; 
Parsons  on  Partnership,  71,  note;  also,  pp.  85-8.  According  to 
the  testimony  of  the  defendant  himself,  he  and  Glover  were 
partners  in  farming. — Parsons,  supra,'  24  Howard,  536;  44 
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N.  H.  52 ;  43  Barb.  285 ;  6  Ala.  216 ;  3  Ala.  733 ;  27  Ala. 
245  ;  30  Ala.  728.  If  they  were  partners  for  one  purpose,  and 
Glover  engaged  in  another  business  in  connection  with  it,  with- 
out objection  or  dissent  on  the  part  of  Humes,  then  Humes 
becajne,  as  to  third  parties,  an  actual  partner  in  that  business. 
Parsons  on  Partnership,  121.  (4.)  Limitations  or  restric- 
tions, though  binding  as  between  the  partners  themselves, 
do  not  affect  third  persons,  to  whom  they  are  unknown. 
2  Greenl-.  Ev.- 1§  481,  485 ;  Winship  v.  U.  S.  Bank,  5  Peters, 
529 ;  Gill  V.  Kuhn,  6  S.  &  R.  333 ;  Churchman  v.  Smith,  6 
Whart.  146;  Tillier  v.  Whitehead,  1  Dallas,  269;. Story  on 
Partnership,  ^  101 ;  Parsons  on  Contracts,  93,  94,  101 ;  Maul- 
dl7i  V.  Br.  Bank,  2  Ala.  205 ;  Catlin  v.  Gilder,  3  Ala.  536. 
(5.)  Whoever  dealt  with  Glover  in  good  faith,  relying  on  the 
acts  and  conduct  of  the  parties  as  partners,  is  entitled  to  his 
action  against  the  partnership. — Amer.  L.  Cases,  442 ;  Hart  v. 
Clark,  56  Ala.  19 ;  Wagner  v.  Simmons  i&  Co.,  61  Ala.  146. 
(6.)  Independent  of  the  question  of  actual  partnership,  Humes 
is  liable  to  these  plaintiffs,  because  he  held  himself  out  in  this 
particular  transaction  as  a  partner  with  Glover. — 2  Greenl.  Ev. 
§  483  ;  Collyer  on  Part,  §§  85,  97,  770,  774-^5;  2  Kent,  27  ;  2 
H.  Bla.  235",  245 ;  6  S.  &  R.  258 ;  2  McLean,  347 ;  21  Penn. 
St.  390,  393 ;  42  Ala.  179.  (7.)  Any  conversation  between 
Ilmnes  and  Glover,  or  between  Gordon,  Humes  and  Glover,  is, 
as  to  these  plaintiffs,  res  inter  alios  acta,  and  cannot  be  received 
to  alfect  their  rights.  (8.)  The  telegrams  were  not  contracts, 
but  were  offered  for  the  single  purpose  of  establishing  the  fact 
of  partnership.— 1  Greenl.  Ev.  §§  275,  277,  280,  300. 

SOMERVILLE,  J.— 1.  The  motions  severally  made  by  the 
appellant,  in  the  court  below,  to  suppress  the  depositions  of 
GeoTge  W.  and  Angelo  Glover,  should  each  have  been  sus- 
tained, and  the  court  very  clearly  erred  in  overruling  them. 
These  witnesses  were  pei'sonally  present  in  court  at  the  time  of 
the  trial,  when  their  depositions  were  offered  in  evidence.  The 
reason,  or  existing  necessity  for  taking  the  depositions,  having 
been  removed  by  the  personal  presence  of  the  deponents,  their 
oral  testimony  in  open  court  then  became  the  best  evidence. 
It  is  the  settled  and  incontrovertible  rule,  in  the  absence  of  a 
statute  to  the  contrary,  that  the  deposition  of  a  witness  is  inad- 
missible, when  the  witness  himself  is  present  in  court  at  the 
trial,  and  is  competent  in  every  respect  to  testify. — Starkie's 
Ev.  (Shar.)  409,  410;  Molile  Life  Ins.  Co.  v.  Walker,  58 
Ala.  290. 

2.  We  see  no  error,  however,  in  the  action  of  the  court 
refusing  to  suppress  the  depositions  of  the  witnesses,  Carney 
and  Carter.     The  record  shows  that  the  court,  at  a  previous 
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term,  had  granted  a  continuance  of.  the  cause  to  the  defendant, 
upon  his  application  ;  and  the  order  proceeds  to  recite,  that, 
"  in  consideration  of  said  continuance,"  it  was  ordered  by  the 
court,  that  the  plaintiff  be  allowed  to  take  the  depositions  of 
sundry  witnesses,  including  the  two  last  named,  "on  filing 
interrogatories  and  giving  notice  as  is  required  by  law ;  to 
which  order^''  it  is  added,  "  defendant  excepts." 

It  cannot  be  questioned  that  nisi  jprius  courts  possess  a  large 
discretionar}'  authority  in  granting  or  refusing  continuances  of 
pending  causes  between  litigants.  It  is  a  power  essential  to  the 
prompt  administration  of  justice,  and  its  exercise  is  beyond  the 
jurisdiction  of  the  appellate  court  to  control  or  revise.  It  is 
common  practice  to  grant  such  applications  on  conditions^  such 
as  the  payment  of  costs,  the  admission  of  certain  facts,  or  the 
waiving  of  irregularities  in  depositions,  the  taking  of  which 
has  not  been  in  strict  conformity  to  statutory  requirements. 
The  rule  of  practice,  governing  applications  for  continuance, 
is  very  broad  in  its  provisions,  declaring  that  "  such  terms  may 
be  imposed,  as  to  the  court  shall  seem,  jproper!'^ — Rule  No.  16, 
Code  (1876),  p.  160.  The  objection  urged  is,  that  the  court,  by 
its  order,  dispensed  with  the  preliminary  step  of  an  ajfidamt, 
which  is  a  statutory  requirement  for  the  taking  of  depositions, 
in  civil  cases,  before  a  commission  can'  issue  for  this  purpose. 
If  the  court  can  require  the  admission  of  an  entire  statement 
of  an  absent  witness,  as  a  term  or  condition  of  continuance 
(which  is  unquestionable  practice),  it  can  certainly  require  the 
applicant  to  dispense  with  the  necessity  of  an  affidavit.  In  the 
former  case,  the  whole  statutory  machinery  for  taking  deposi- 
tions is  dispensed  with,  and  required  to  be  waived  :  in  the  latter 
case,  only  a  part  of  it. 

3,  .It  is  insisted,  however,  that  the  record  shows  that  the 
appellant  objected  to  accepting  the  contimiance  on  the  terms 
imposed.  We  do  not  so  construe  the  record.  The  recital  fol- 
lowing the  order  of  continuance  is — *'  to  which  order  defendant 
excepts."  It  is  obvious  that  the  appellant  enjoyed  the  benefit  of 
the  continuance,  and  did  not  object  to  that ;  otherwise,  he  would 
have  insisted  on  proceeding  with  the  trial  of  the  cause.  His 
exception,  according  to  a  well  settled  rule,  must  be  most  strongly 
construed  against  him,  as  the  excepting  party.  It  must  be 
taken  as  an  acceptance  of  the  continuance,  with  an  objection  to 
the  terms  imposed.  This  was  not  permissible.  The  enjoyment 
of  the  beneht  of  the  order  as  made,  was  an  acceptance  of  the 
condition  with  which  the  court  saw  fit  to  burden  it.  The  two 
should  have  been  accepted  or  rejected  as  an  entirety,  and  this 
course  does  not  seem  to  have  been  followed. 

4.  It  is  an  established  rule  of  evidence,  that  while,  in  ordi- 
nary cases,  the  mere  declarations  of  a  person  as  to  a  particular 
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fact  are  not  evidence  of  tliat  fact,  being  regarded  as  hearsay ; 
yet  declarations  made  by  a  person  which  are  at  variance  with 
his  pecuniary  or  proprietary  interest,  are  admissible  in  evi- 
dence of  their  own  truth,  under  certain  circumstances.  These 
conditions  are,  that  the  declarant  possessed  competent  knowl- 
edge of  the  facts,  and  is  deceased  at  the  time  his  declarations  are 
proposed  to  be  proved.  The  absence  of  any  motive  of  a  pecuni- 
ary nature,  which  would  tempt  him  to  falsehood,  creates  a  strong 
and  intrinsic  probability  of  the  truth-of  his  declaration;  and  it 
is,  therefore,  admitted  as  secondary  evidence,  after  the  death  of 
the  declarant,  befng  the  best  which  the  nature  of  the  case  will, 
under  the  peculiar  circumstances,  permit. — 1  Greenl.  Ev.  §  147; 
Starkie'sEv.  (Shar.)  64;  Higham  v.  Ridgviay,  2  Smith's  Lead. 
Cases,  183 ;  1  Whart.  Ev.  §  226,  et  seq.  The  weight  artd  value 
of  such  evidence  depends,  of  course,  upon  many  considerations 
of  a  variable  character. — Raines  v.  Raines,  30  Ala.  425. 

5.  We  are  of  the  opinion  that  the  declaration  of  Glover, 
testified  to  by  the  witness  Gordon  in  his  deposition,  comes 
within  the  class  of  declarations  against  interest,  under  the  princi- 
ple above  announced.  Glover's  declaration  was,  that  the  appel- 
lant, Humes,  was  never  his  partner,  except  in  the  planting  busi- 
ness; and  this  statement  appears  to  have  been  made  with 
special  reference  to  the  pecuniary  liability  of  the  parties  on 
the  claim  which  is  the  basis  of  the  present  suit.  The 
death  of  Glover  was  proved,  and  it  was  shown,  further- 
more, that  there  were  no  assets  of  the  alleged  mercantile 
partnership  of  Glover  &  Humes,  the  reputed  ^/-w,  as  such,  be- 
ing regarded  as  insolvent  at  the  time  of  Glove7''s  decla7'ation.. 
This  fact,  it  must  be  noticed,  is  of  vital  importance  as  afTect\ng 
the  question  of  interest.  In  the  absence  of  the  fact  of  insol- 
vency, it  is  manifest  that  the  converse  proposition — that  Humes 
was  a  partner  of  the  declarant — would  be  a  declaration  against 
his  interest.  This  is  so  because,  if  true,  it  would  entitle  Humes 
to  a  half  interest  in  the  partnership  assets  belonging  to  the 
alleged  firm  of  Glover  &  Humes.  The  assertion,  therefore, 
that  Humes  was  not  a  partner,  having. been  made  at  a  time 
when  the  partnership  business  had  failed,  it  was  a  declaration 
exonerating  him  from  a  pecuniary  liability  for  the  partnership 
debts,  and,  if  true,  to  this  extent  doubled  tlie  ultimate  amount 
of  Glover's  liability,  by  destroying  his  right  of  recourse  against 
Humes  for  any  portion  of  the  debts  due  by  the  reputed  firm. 
2  Whart.  Ev.  §  1200. 

6.  There  is  anotlier  not  less  familiar  rule  of  evidence,  appli- 
cable to  a  larffe  number  of  the  rulinars  of  the  court  below.  It 
is,  that  theLdeclarations  of  one  in  possession  of  property,  «r- 
planatory  of  the  p>ossession,  made  in  good  faith,  and  showing 
the  character  or  extent  of  his  claim  to  it — whether  in  his  own 
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exclusive  right,  or  as  tenant  of  another ;  or  the  capacity  in 
which  he  claims,  as  partner,  trustee  or  agent  for  another — are 
admissible  in  evidence,  in  an  issue  of  disputed  ownership,  no 
matter  who  may  be  parties  to  the  litigation. — Daffron  v. 
Crump,  69  Ala.  77;  Clealand  v.  Hiiey,  18  Ala.  343;  1  Brick. 
Dig.  p.  843,  I  558 ;  Thomas  v.  Wheeler,  47  Mo.  363.  The  the- 
ory, upon  which  the  law  admits  such  declarations,  is,  that  they 
are  a  part  of  the  res  gestm  of  the  possession  itself;  such  posses- 
sion being  the  principal  fact,  and  itself  lyrima  facie  evidence  of 
ownership  in  fee  simple. — 1  Greenl.  Ev.  §  109 ;  Perry  v. 
Ghriham,  18  Ala.  822;  2  Whart.  Ev.  §  1166.  Of  course,  in  all 
such  cases,  the  fact  of  possession  should  itself  be  admissible  as 
jL_  one  pertinent  to  the  issue. — JF'ail  v.  McArthur,  31  Ala.  26. 

7,  Under  the  influence  of  this  principle,  it  is  our  opinion 
that  the  various  acts  and  declarations  of  Glover,  while  in  pos- 
session of  the  goods,  and  carrying  on  the  alleged  partnership, 
business  at  the  store  in  Morgan  county,  were  admissible,  so  far 
as  they  were  explanatory  of  his  possession,  as  indicating  whether 
the  goods  were  his  own  individually,  or  were  claimed  jointly 
by  him  as  partner  of  another  person.  Hence,  it  was  admissible 
to  show  that,  while  in  actual  possession  of  the  alleged  partner- 
ship assets,  he  declared  that  they  belonged  to  him,  or  to  him- 
self and  Humes  as  partners,  as  the  case  may  have  been  ;  or  that 
he  conducted  the  business  in  the  partnership  name,  or  under  a 
partnership  license ;  or  that  he  sold  spirituous  liquors  in  his 
own  name,  if  they  constituted  ostensibly  a  portion  of  the  stock 
of  merchandise  in  the  store;  or  that  he  sued  in  his  own  name 
to  recover  the  debts  due  the  concern ;  or,  in  tine,  to  prove  any 
act  or  declaration  on  Glover's  part,  illustrating  the  nature  or 
character  of  his  dominion  over  the  goods,  or  control  of  the 
store,  whether  for  himself  exclusively,  or  as  partner  with  Humes. 
These  acts  and  declarations  all  constituted  a  part  of  the  7'es 
geske  of  the  possession  itself,  throwing  light  upon,  and  charac- 
terizing its  very  nature.  As  such,  they  are  admissible  in  evi- 
dence, when  the  principal  fact  of  Glover's  possession  is  itself 
admissible,  as  to  which  there  is  no  contention.  They  can  not 
be  said  to  be  evidence  against  the  defendant,  Humes,  of  the 
existence  of  the  partnership  in  question,  unless  some  notice  of 
them  was  brought  to  his  knowledge ;  but  they  are  relevant  to 
corroborate,  or  rebut,  as  the  case  may  be,  other  evidence  offered 
to  prove  the  existence  or  non-existence  of  such  a  relationship. 
The  weight  and  sufficiency  of  such  evidence  will  be  more  or 
less  conclusive,  according  to  the  circumstances  of  the  entire 
case;  but  this  is  a  question  for  the  jury.  It  is  easy  to  see, 
without  specific  mention,  what  parts  of  the  testimony  of  the 
witnesses,  James  and  McClellan  McCutchen,  were  improperly 
excluded  by  the  court  under  this  rule. 
Vol.  lxxiv. 
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8.  It  was  very  clearly  not  competent  to  prove  the  existence  or 
non-existence  of  the  alleged  partnership  by  general  reputation. 
Hogan  v.  Dotiglaas,  2  Ala.  499.  Nor  could  the  character  of 
Glover's  possession  be  proved  by  any  general  understanding  in 
the  neighborhood. — McCoy  v.  Odom,,  20  Ala.  502;  1  Brick. 
Dig.  847,  §  608.  , 

9.  The  rule  is  settled,  however,  that  when  once  a  partner- 
ship is  shown  to  exist  by  independent  testimony,  it  is  then  com- 
petent to  prove  a  general  reputation  or  common  report  of  its 
existence,  in  order  to  impute  a  probable  knowledge  of  such  fact 
to  a  plaintiff.  And  for  a  like  purpose,  the  notoriety  of  a  dis- 
solution may  be  shown  to  charge  one  with  notice  of  such  fact. 
Perhaps  the  same  rule  might  apply,  as  contended,  to  the  non- 
existence of  a  partnership  in  certain  cases.  The  reason  of  the 
rule  is  obvious.  It  is  based  upon  the  probability  that  the  plain- 
tiff would  be  likely  to  know  a  fact  of  which  no  one  else  in  the 
neighborhood  seemed  to  be  ignorant.  It  should,  in  our  opinion, 
have  no  application  to  persons  living  at  a  distance  in  another 
State,  unless  they  are  shown  to  have  had  an  opportunity  of 
hearing  the  common  report  by  frequently  visiting  the  residence 
of  the  alleged  partners,  or  otherwise.  The  prevalence  of  a 
local  rumor  in  a  country  neighborhood  in  Alabama,  without 
more,  would  afford  no  reasonable  ground  of  inference  that  it 
was  known  to  the  mercantile  community  of  a  distant  city  in 
Tennessee.  What  the  witness  Jamar  is  shown  to  have  said  to 
the  plaintiff,  in  Nashville,  had  no  reference  to  any  common 
fame  touching  the  existence  or  non-existence  of  the  disputed 
partnership. 

10.  So,  we  may  further  add  that,  generally  speaking,  the 
declaration  or  act  of  one  partner,  not  in  the  presence  of  his  co- 
partner, as  above  intimated,  is  not  competent  evidence  to 
establish  the  fact  of  an  existing  partnership  between  them,  un- 
less such  declaration  be  one  against  interest  made  by  one  de- 
ceased, or  fall  within  some  other  recognized  exception  to  the 
rule  excluding  hearsay  evidence. — Clark  v.  Taylor  <j&  Co., 
68  Ala.  454.  But,  as  we  have  sought  clearly  to  indicate  above, 
the  declarations  of  one  partner,  strictly  explanatory  of  posses- 
sion, whether  against  interest  or  not,  within  the  above  rule,  are 
admissible  in  corroboration  of  other  and  independent  evidence 
of  an  alleged  partnership. 

11.  Under  these  principles,  the  letter  signed  by  Glover,  in 
the  name  of  Glover  &  Humes,  dated  February  20,  1872,  was 
admissible  ;  also,  the  mortgage  from  Williams  to  Glover,  if 
it  was  given  to  secure  a  debt  for  goods  purchased  from  the 
store  during  the  time  the  business  was  conducted  by  Glover. 
So,  it  is  equally  manifest  that  the  note  given  by  Humes  to 
Ewing,  and  the   receipt  given   by  the  latter,  on    account   of 
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mules  purchased  for  Glov^er,  were  inadmissible.  Nor  can  we 
see  that  there  was  any  error  in  the  exclusion  of  what  was  pro- 
posed to  be  proved  by  Taylor,  the  circuit  clerk,  in  reference 
to  defendant's  efforts  to  procure  Ledbetter's  testimony  ;  nor, 
again,  of  so  much  of  James  McCutchen's  testimony  as  related 
to  the  settlegient  between  Humes  and  Glover  in  reference  to 
the  crop  grown  on  the  Chapman  place  in  the  year  1872.  And 
we  are  also  of  opinion  that  there  was  no  error,  under  the  facts 
of  this  case,  in  excluding  proof  of  the  alleged  existence  of  a 
common  report  in  the  neighborhood  that  Humes  and  Glover 
were  not  partners.  The  court  erred,  however,  for  the  reasons 
above  stated,  in  excluding  so  much  of  the  witness  Harrison's 
testimony  as  related  to  Glover's  declaration  that  the  stock  of 
goods  in  the  store  were  his  own,  and  did  not  belong  to  Glover 
&  Humes.  But  Glover's  statement  as  to  where,  or  on  whose 
aecount,he  had  purchased  the  goods,  or  any  portion  of  them, 
l)eing  merely  narrative  of  a  past  transaction,  was  properl}' 
excluded,  as  also  his  declaration  of  inability  to  induce  Humes 
to  become  his  security  in  order  to  borrow  money  from  the 
witness  Harrison. 

12.  It  is  unnecessary  for  us  to  consider  whether  Glover 
and  Humes  were  partners  inter  se  in  the  business  of  farming, 
under  the  stipulations  of  the  written  contract  shown  to  exist 
between  them.  It  is  clear  that  this  relation  could  not  be  held 
to  exist,  unless  these  articles  be  construed  to  embrace  an  agree- 
ment for  a  community  of  risks,  as  well  as  for  a  distribution  of 
gaiiis. — Mayrant  v.  Marston,  67  Ala.  453.  However  this 
may  be,  the  existence  of  a  partnership  for  the  purpose  of 
farming  would  not,  of  itself,  authorize  the  carrying  on  by  one 
partner,  in  the  firm  name,  of  a  store  for  the  sale  of  merchan- 
dise ;  for  this  would  be  a  mercantile  partnership,  not  necessa- 
rily or  usually  incident  to  the  business  of  farming. — MoCreary 
v.'Slcmghter,  58  Ala.  230;  Story  on  Part.  §§  111-113,  126. 

13.  This  observation  is  applicable,  only  so  far  as  concerns 
the  effort  on  the  part  of  the  plaintiffs  in  this  action  to  fasten  a 
liability  upon  Humes,  based  on  the  theory  of  his  being  an 
actual  partner  of  Glover.  It  does  not  affect  the  question  of 
lialjility  which  may  have  arisen  from  the  alleged  fact  that 
Humes  permitted  the  mercantile  partnership  to  be  carried  on 
in  his  name.  It  is  well  settled  that,  although  no  partnership 
may  exist,  yet  where  one,  either  expressly  or  by  culpable 
silence,  permits  himself  to  be  held  out  as  a  partner,  and  debts 
are  contracted  on  the  faith  of  this  fact  with  third  persons,  he 
will  be  held  responsible  for  debts  contracted  with  such  persons, 
if  they  deal  with  the  alleged  firm  in  ignorance  of  the  true 
relationship  of  its  members. — Parsons  on  Part.  71,  412-13 ; 
2  (Jreenl.  Ev.  §  283;  Nicholson  v.  Moog,  65  Ala.  471,  472. 
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If,  therefore,  the  jnry  were  satisfied,  from  ^1  the  evideDce, 
that  the  defendant,  Humes,  permitted  the  mercantile  partner- 
ship to  be  carried  on  in  the  name  of  iiimself  and  Glover,  it 
was  not  material  whether  a  technichal  partnership  existed 
between  them  in  the  farming  business  or  not.  The  contract 
for  farming  was  relevant,  as  affecting  the  business  intimacy  of 
the  parties,  and  was  admitted  as  one  of  many  links  in  a  chain 
of  evidence  bearing  on  the  main  issue  in  dispute. 

14.  It  is  plain  that,  if  the  jury  believed  the  evidence  as  to 
Humes'  alleged  failure  to  answer  the  letters  written  to  him  by 
the  plaintiffs,  in  which  thev  treated  the  firm  of  Glover  & 
Humes  as  an  existing  partnership,  and  no  sufficient  explanation 
is  given  of  such  neglect,  they  wonld  be  authorized  to  treat  this 
silence  as  in  the  nature  of  an  implied  admission  that  such  a 
partnership  did  exist.  The  charge  of  the  court  may  have  been 
somewhat  misleading,  in  the  use  of  the  word  negligence  in  this 
connection,  instead  of  failure^  or  neglect.  So,  it  should  have 
been  submitted  to  the  jury,  as  a  question  of  fact,  whether  there 
was  such  an  admission  by  the  defendant,  this  being  disputed. 

15.  It  is  contended  by  the  appellant,  that  the  telegrams 
which  were  introduced  in  evidence  were  written  instruments, 
and  constituted  the  contract  between  the  plaintiffs  and  the  de- 
fendant, Humes,  provided  the  jury  concur  in  the  belief  that 
the  one  which  Kichardson  sent  was  transmitted  by  Humes' 
authority.  It  is,  therefore,  insisted  that  they  should  have  been 
construed  by  the  court,  and  not  by  the  jury.  This  wonld  un- 
doubtedly be  true,  if  the  telegrams  in  question  had  passed 
between  the  parties  to  this  suit,  and  had  been  introduced  in 
evidence  to  prove  a  contract  between  them,  which  was  sought 
to  be  made  the  basis  of  a  liability.  Such,  however,  is  not  the 
case.  The  telegrams  passed  between  other  parties,  and  are  not 
introduced  to  prove  a  contract  between  the  parties  to  the  pres- 
ent suit.  The  purpose  of  their  introduction  was  to  show,  in 
connection  with  other  explanatory  evidence,  that  it  was  believed 
by  certain  parties  in  Nashville  that  there  was  such  a  mercantile 
firm  in  Alabama  as  Glover  &  Plumes;  that  the  plaintiffs  rea- 
sonably participated  in  this  belief,  and  were  encouraged  by 
Humes  in  selling  goods  on  the  faith  of  it  to  the  reputed  part- 
nership ;  or,  in  other  words,  that  Humes  permitted  himself  to 
be  held  out  as  a  partner  of  Glover  in  the  business  of  merchan- 
dising. It  is  clear  that  the  plaintiffs  derived  no  technical 
authority  from  Richardson's  last  telegram,  directed  to  Wright, 
Hooper  &  Co.,  and  saying,  "  Sell  small  bill,  and  on  short  time ;'' 
by  which  they  would  be  specifically  empowered  to  extend  a 
like  credit,  even  though  this  dispatch  was  transmitted  by  con- 
sent of  Humes.  But  it  is  equally  clear  that,  upon  seeing  this 
telegram,  they  would  be  authorized  to  infer  that  Richardson's 


84  SUPREME   COURT  [Dec.  Term 

[Humes  v.  O'Bryan  &  Washington.] 

intention  was  to  revoke  his  first  telegram,  which  disclaimed  all 
knowledge  of  the  existence  of  the  firm  or  partnership  inquired 
about,  and  to  impliedly  assert  the  fact  of  its  existence. 

16.  The  court  also  properly  submitted  to  the  jury  the  in- 
quiry, as  to  whether  or  not  the  telegram  from  Nashville  did 
not  have  reference  to  Glover  &  Humes,  instead  of  Glover  & 
Heinin,  a  suggestion  which  there  was  evidence  tending  to  prove. 
It  can  not  be  said,  as  implied  in  the  last  clause  of  the  second 
charge  requested  by  defendant,  that  the  plaintiffs  had  no  right 
to  rely  or  act  upon  the  information  derived  through  the  medium 
of  these  dispatches.  There  was  no  error  in  refusing  to  give 
the  first  three  charges,  nor  the  last  charge,  numbered  five,  re- 
quested by  defendant.  So,  the  fourth  charge  was  erroneous 
under  the  principles  heretofore  discussed. 

17.  It  was  improper  for  the  court  to  assume,  as  seems  to 
have  been  inadvertently  done  in  a  portion  of  the  general  charge, 
that  the  defendant  had  made  an  admissmn  of  the  existence  of 
the  alleged  partnership.  This  was  a  contested  fact,  and  should 
have  been  left  to  the  jury. 

18.  It  is  quite  clear  that  no  restrictions  placed  by  Humes 
upon  Glover's  authority  to  purchase  any  thing  in  carrying  on 
their  farming  operations  could  affect  the  plaintiffs  in  this  action, 
unless  it  was  shown  to  have  been  brought  home  to  their  knowl- 
edge, in  which  case  it  might  be  relevant  to  put  them  on  inquiry 
as  to  the  relations  of  the  alleged  partners.  If  the  defendant 
allowed  Glover  to  carry  on  a  store  in  his  name,  either  expressly 
or  by  culpable  silence,  and  the  plaintiffs  gave  the  alleged  firm 
credit  on  the  faith  of  this  fact,  it  would  be  immaterial  what 
restrictions  had  been  placed  upon  Glover's  authority  by  private 
agreement,  if  the  plaintiffs  were  not  cognizant  of  them ;  and 
the  onus  would  be  on  the  defendant  to  show  that  they  were,  if 
the  contract  sued  on  be  one  presumptively  within  the  scope  of 
a  partnership  carrying  on  such  a  mercantile  business,  of  which 
latter  proposition  there  would  seem  to  be  no  doubt. 

For  the  errors  above  specified,  the  judgment  must  be  reversed, 
and  the  cause  remanded.  We  can  see  no  error  in  the  other 
rulings  of  the  court  than  those  above  indicated,  and  the  various 
assignments  based  on  them  are  accordingly  overruled. 

Reversed  and  remanded. 
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Jordan  v.  Ala,  Great  Southern  Rail- 
road Co. 

Action  for  Malicious  Prosecution. 

1 .  Action  lies  against  corporation. — An  action  on  the  case  for  a  malicious 
prosecution  may  be  maintained  against  a  corporation.  (The  case  of 
Oirsleij  V.  M.  &  \V.  P.  Railroad  Co.,  37  Ala.  360,  on  this  point,  is  against 
the  weight  of  more  recent  decisions,  and  is  overruled.) 

Appeal  from  the  Circuit  Court  of  St.  Clair, 

Tried  before  the  Hon.  Lerov  F.  Box. 

Tliis  action  was  brouglit  by  Jule  Jj.  Jordan  against  the  ap- 
pellee, a  domestic  corporation,  to  recover  damages  for  an 
alleged  malicious  prosecution  ;  and  was  commenced  on  the  10th 
April,  18S2.  The  complaint  contained  two  counts,  each  of 
which  averred,  in  substance,  that  one  William  Lively,  "  who 
was  a  section  boss  on  defendant's  railroad  in  said  county  of 
St.  Clair,  and  whose  duty  and  business  it  was,  under  said  em- 
ployment, to  act  as  agent  for  said  defendant,  in  looking  after 
its  interest  and  repairing  a  certain  portion  of  its  said  road," 
"  while  acting  in  the  line  and  scope  of  his  authority,  as  such 
agent,  and  at  the  instance  of  said  defendant,  and  by  its  au- 
thority," caused  plaintiff  to  be  arrested  and  imprisoned,  "  by 
appearing  before  E.  J.  Robinson,  the  judge  of  the  County 
Court  of  said  county,  and  falsely  and  maliciously  making  an 
affidavit  accusing  plaiiitiff  of  a  felony  under  the  laws  of  Ala- 
bama, to-wit,  of  wantonly  or  maliciously  injuring  or  obstructing 
the  railroad  which  defendant  was  then  operating;"  that  by 
reason  of  said  false  and  malicious  affidavit,  "  so  made  by  de- 
fendant's said  agent,  at  the  instance,  and  by  the  authority  of 
said  defendant,  a  warrant  of  arrest  was  issued  against  the 
plaintiff,  and  he  was  arrested  and  brought  before  the  judge  of 
said  County  Court,  and,  after  being  imprisoned  two  days  and 
nights,  was  tried  and  acquitted ;  that  the  defendant,  "  knowing 
the  charge  to  be  false  and  unfounded,  and  that  there  never  was 
probable  cause  for  said  affidavit  and  warrant,  or  for  believing 
that  plaintiff  was  guilty  of  said  charge,"  employed  counsel  to 
appear  against  plaintiff  and  prosecute  him ;  that  the  prosecu- 
tion was  ended,  ifec.  The  defendant  demurred  to  the  entire 
complaint,  and  to  each  count  separately,  assigning  several 
special  causes  of  demurrer,  each  ot  which  was,  in  substance, 
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that  an  action  for  a  malicious  prosecution  would  not  lie  against 
a  corporation,  and  that  the  defendant  was  not  liable  for  the 
malicious  acts  of  its  agents  or  servants.  "Upon  due  considera- 
tion whereof,"  as  the  judgraent-entry  recites,  "it  is  ordered  by 
the  court  that  said  demurrer  be  sustained ;  to  which  the 
plaintiff  objected  and  excepts.  And  the  plaintiff  declining  to 
further  prosecute  this  suit,  it  is  therefore  considered  by  the 
court,  that  the  defendant  go  hence,  and  recover  of  the  plaintiff 
his  costs  in  this  behalf  expended,"  &c.  The  judgment  sus- 
taining the  demurrer  is  now  assigned  as  error. 

D.  T.  Castleberry,  for  appellant. — To  say  that  a  corpora- 
tion asro-reo-ate  can  not  have  motives,  and  can  not  act  from 
motives,  is  to  deny  the  evidence  of  our  senses.  Every  day's 
experience  shows  us  that  they  are  acting  continually  from  va- 
rious motives,  making  powerful  combinations,  exercising  pru- 
dence and  foresight  in  their  calculations,  and  achieving  wonder- 
ful results.  If  they  can  have  any  motive,  it  may  be  bad  as 
well  as  good ;  and  if  they  reap  the  beneficial  results  of  their 
acts,  they  should  be  responsible  for  the  injurious  results  to 
others.  A  corporation  necessarily  acts  through  agents,  and 
should  be  held  responsible  for  the  acts  of  its  agents,  just  as  a 
private  person  is.  The  current  of  modern  authorities,  both 
text-writers  and  judicial  decisions,  is  against  the  technical  rule 
which  formerly  prevailed  to  a  limited  extent,  and  holds  that  an 
action  for  a  malicious  prosecution  may  be  supported  against  a 
corporation,  under  the  averments  found  in  this  complaint. 
Ooodspeed  v.  East  Haddam  Bank,  22  Conn.  530 ;  Vance  v. 
Erie  Railroad  Co.,  32  N.  J.  Law,  334 ;  Williaras  v.  PI.  In- 
surance Co.,  37  Miss.  759,  or  34  Amer.  Rep.  494 ;  22  Howard, 
202;  9  Phil.  Penn.  189;  Carter  v.  Howe  Machine  Co.,  51  Md. 
290;  Cooley  on  Torts,  121  ;  2  Wait's  Ac.  tfe  Defenses,  337; 
Field  on  Damages,  §§  81-86,  and  authorities  cited. 

Rice  &  Wiley,  Inzer  &  Green,  and  J.  J.  Garreit  contra, 
cited  Owsley  v.  M.  <&  W.  P.  R.  R.  Co.,  37  Ala.  560 ;  S.  dt  JV. 
Railroad  Co.  v.  Chappell,  61  Ala.  527 ;  3  Wait's  Ac.  &  De- 
fenses, 322,  §  15.  And  they  contended,  also,  that  an  appeal 
does  not  lie  from  a  judgment  of  nonsuit,  such  as  was  entered 
in  this  case  ;  citing,  to  this  point,  Pahner  v.  Bice,  28  Ala.  430  ; 
Vhicent  v.  Rogers,  30  Ala.  471  ;  Rogers  v.  Jones,  51  Ala.  353  ; 
52  Ala.  285;  1  Tidd's  Practice,  460,  481,  3d  Amer.  ed. 

BRICKELL,  C.  J.— The  judgment  of  the  Circuit  Court, 
sustaining  the  demurrers  to  the  complaint,  was  doubtless  in 
obedience  to  the  decision  in  Owsley  v.  M.  &  W.  P.  R.  R.  Co.y 
37  Ala.  560,  that  while  an  action  of  trespass  for  false  impris- 
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onnient  may  bo  maintained  against  a  corporation  aggregate,  an 
action  on  tiie  case  for  a  malicions  prosecution  can  not  be  sup- 
ported. The  distinction  between  tlie  two  actions,  which  em- 
bodies the  reason  of  the  decision,  then  supposed  to  rest  on  the 
weight  of  autliority,  is  thus  stated  :  "  The  distinction  seems  to 
be  between  acts  injurious  in  their  effects,  and  for  which  tlie 
actor  is  liable  without  regard  to  the  motive  which  prompted 
them,  and  conduct  the  character  of  which  depends  upon  the 
motive,  and  which,  apart  from  such  motive,  can  not  be  made 
the  ground  of  legal  responsibility."  There  are  not  wanting 
authorities  taking  the  like  distinction,  affirming  that,  as  a  cor- 
poration '•  is  an  artificial  being,  invisible,  intangil)le,  and  exist- 
ing only  in  the  contemplation  of  law,"  to  which  the  law  can  not 
impart  animus,  passion,  or  moral  quality  ;  which  is  incapable  of 
the  commission  of  an  offense,  deriving  criminality  from  an  evil 
intent,  or  consisting  in  a  violation  of  social  duty,  it  can  not  be 
subjected  to  a  civil  action  of  which  an  essential,  distinguishing 
element  is  malice,  or  a  mischievous  purpose  or  motive.  The 
current  of  authority  now  is,  that  corporations  are  responsible, 
civilly,  the  same  as  natural  persons,  for  wrongs  committed  by 
their  officers,  servants  or  agents,  while  in  the  course  of  their 
employment,  or  which  are  authorized,  or  subsequently  rati- 
tied. — Ang.  &  Ames  Corp.  §§  385-89  ;  Morawetz  on  Private 
Corporations,  §^  89-96;  Cooley  on  Torts,  119-23;  S.  <&  if. 
R.  R.  Co.  V.  Chappell,  61  Ala.  *527. 

The  immunity  from  individual  liability  afforded  by  corporate 
organization ;  the  capacity  for  the  concentration  and  employ- 
ment of  intelligence,  energy  and  capital,  without  break  or 
interruption  because  of  changes  in  membership,  has  led  to  the 
multiplication  of  corporations,  until  there  is  scarcely  an  object 
of  general  concern  a  corporation  is  not  formed  to  promote,  and 
to  a  great  extent  they  have  engrossed  business  in  all  hazardous 
enterprises,  or  enterprises  requiring  the  investment  and  use  of 
large  capital.  "  With  the  multiplication  of  corporations,"  said 
Rogers,  J.,  in  Bushel  v.  Com.  Ins.  Co.,  15  Serg.  &  R.  176, 
"  which  has  and  is  taking  place  to  an  almost  indefinite  extent, 
there  has  been  a  corresponding  change  in  the  law  in  relation  to 
them  ;"  and  he  adds :  "■  The  change  in  the  law  has  arisen  from 
a  change  of  circumstances — from  that  silent  legislation  by  the 
people  themselves,  which  is  continually  going  on  in  a  country 
such  as  ours,  the  more  wholesome  because  it  is  gradual  and 
wisely  adapted  to  the  peculiar  situation,  wants  and  habits  of 
our  citizens."  And  in  P.,  W.  cfc  B.  R.  R.  Co.  v.  Qtiigley, 
21  How.  (U.  S.)  210,  Mr.  Justice  Campbell  said:  "With  much 
wariness,  and  after  close  and  exact  scrutiny  into  the  nature  of 
their  constitution,  have  the  judicial  tribunals  determined  the 
legal  relations  which  are  established  for  the  corporation  by  their 
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governing  body  and  their  agents,  with  the  natural  persons  with 
whom  thej  are  brought  into  contact  or  collision."  It  is  the 
aim  and  the  duty  of  courts  to  apply  principles  of  the  common 
law,  with  such  modifications  as  are  necessary  to  adapt  them  to 
the  changed  necessities,  varied  social  conditions  and  diversified 
business  and  interests  of  the  community.  Perhaps,  there  is 
not,  in  the  history  of  the  common  law,  more  distinctive  evi- 
dence of  its  modifications,  of  the  rejection  of  its  narrow  techni- 
calities, than  in  the  adaptation  of  the  legal  relation  of  corpora- 
tions to  a  just  liability  for  the  acts,  omissions,  or  engagements 
of  the  governing  body,  or  its  agents,  or  servants,  employed  in 
the  transaction  of  corporate  business.  The  ancient  rule,  that 
they  could  speak  and  act  only  through  the  common  seal,  is 
obsolete  ;  and  now  they  are  bound  by  the  like  implications  and 
inferences  which  bind  natural  persons.  The  technicality,  that 
an  action  of  trespass  would  not  lie  against  a  corporation  aggre- 
gate, because  the  process  proper  in  such  action — a  capias  and 
exigent — could  not  issue,  has  almost  disappeared  from  the  books. 
Referring  again  to  the  case  of  P.,  Tv.  tfc  B.  R.  R.  Co.  v. 
Qi/igley,  supf^a,  we  quote  the  words  of  Mr.  Justice  Campbell : 
"  To  enable  impersonal  beings — mere  legal  entities,  which  exist 
only  in  contemplation  of  law — to  perform  corporal  acts,  or  deal 
with  personal  agents,  the  principle  of  representation  has  been 
adopted  as  a  part  of  their  constitution.  The  powers  of  the 
corporation  are  placed  in  the  hands  of  a  governing  body, 
selected  by  the  members,  who  manage  its  affairs,  and  who 
appoint  the  agents  that  exercise  its  faculties  for  the  accomplish- 
ment of  the  object  of  its  being,  But  these  agents  may  in- 
fringe the  rights  of  persons  who  are  connected  with  the  cor- 
poration, or  who  are  brought  into  relations  of  business  or 
intercourse  with  it.  As  a  necessary  cor-relative  to  the  principle 
of  the  exercise  of  corporate  powers  and  faculties  by  legal 
representatives,  is  the  recognition  of  a  corporate  responsibility 
for  the  acts  of  those  representatives.  ,  ,  .  The  result 
of  the  cases  is,  that  for  acts  done  by  the  agents  of  a 
corporation,  either  in  contractu  or  in  delicto^  in  the 
course  of  its  business,  and  of  their  employment,  the  cor- 
poration is  responsible,  as  an  individual  is  responsible 
under  similar  circumstances."  This  is  admitted  to  be  the 
result  of  the  autliorities  in  Oiosley  v.  M.  W.  P.  R.  R.  Co., 
supra,  subject  to  the  limitation,  that  as  the  corporation  is  inca- 
pable of  malice,  it  is  not  liable  for  torts  of  which  malice  is  an 
essential  element.    • 

The  idea  that  a  corporation  is  not  liable  for  a  tort  involving 

a  malicious  intent,  had  origin  in  the  day  when  it  was  denounced 

as   soulless,  and  was   an  application  of    the    qaint   syllogism 

ascribed  by  Lord  Coke  to  Chief  Baron  Man  wood,  that  "ISone 
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can  create  sonls  but  God  ;  but  a  corporation  is  created  by  the 
King;  therefore  a  corporation  can  have  no  soul," — from  which 
was  deduced  the  conchision  that  it  could  do  no  wrong.  There 
was  a  reluctance  to  look  beyond  legal  entity,  to  the  natural 
persons,  its  constituent  members,  or  to  the  agents  or  servants, 
through  whom  its  faculties  were  exercised  and  its  legal  exist- 
ence Kept  alive.  To  the  mere  legal  entity,  motive,  good  or 
evil,  can  not  be  imputed,  but  is  imputable  to  its  representatives ; 
and  as  the  corporation  derives  benefit  from  the  representation, 
there  is  but  little  of  justice  in  a  claim  of  exemption  from  the 
responsibilities  it  may  involve. 

We  have  among  us  not  only  purely  domestic  corporations, 
but  corporations  existing  by  the  separate  authority  of  several 
States,  drawn  into  the  daily  transaction  of  business  with  all 
classes  of  the  community,  holding  property  of  every  species 
under  the  protection  of  the  law  of  the  State,  compelled  to  a 
frequent  resort  to  the  courts  for  prevention  or  redress  of  inju- 
ries. Foreign  corporations,  by  a  liberal  comity,  here  exercise 
corporate  power,  transact  business,  hold  and  enjoy  property. 
It  is  by  the  representation  of  natural  persons  that  their  fran- 
chises are  exercised,  tiieir  business  transacted,  and  property 
acquired.  It  would  not  be  just,  if  a  natural  person  suffer  wrong 
from  the  malicious  acts  of  the  representative  of  a  corporation, 
while  within  the  scope  of  his  employment,  for  the  courts  to 
refuse  to  look  beyond  the  legal  entity,  to  its  real  and  true 
character,  an  association  or  aggregation  of  natural  persons, 
capable  of  acting  by  a  corporate  name,  and  in  continuous  suc- 
cession. This  is  not  unjust  to  the  corporation,  for  it  "  tends 
to  induce  greater  care  and  caution  in  the  selection  of  those  who 
are  to  be  intrusted  M'ith  corporate  affairs."  The  same  reasons 
that  render  a  corporation  responsible  for  any  tort  committed  by 
its  agents,  if  we  do  not  resort  to  the  tecimicality  that  it  is  in- 
capable of  motive,  will  render  it  liable  for  a  malicious  prose- 
cution.— Green  v.  Omwihus  Co.,  7  Com.  Bench,  N.  S.  290;' 
Goodspeed  v.  East  Iladdmn  Bank,  32  Conn.  530  ;  Ca/t'ter  v. 
Howe  MacJmie  Co.,  51  Md.  290;  Wheless  v.  Second  Nat. 
Bank,  1  Baxter,  Tenn.  469  ;  Jeffe^^son  E.  R.  Co.  v.  Rogers,  29 
Ind.  7;  Iron  Mountmn  Bank  v.  Mercantile  Bank,  4  Mo. 
App.  505  ;  Vance  v.  Erie  R.  R.  Co.,  32  N.  J.  Law,  334  ;  Wil- 
liams V.  Planters'  Ins.  Co.,  57  Miss.  759 ;  P.,  W.  c&  B.  R.  R. 
Co.  V.  Quigley,  21  How.  U.  S.  202.  We  feel  constrained  upon 
this  point  to  depart  from  the  decision  first  referred  to,  in 
Owsley  V.  M.  <j&  W.  P.  R.  R.  Co.,  37  Ala.  560.  This  conclu- 
sion is  decisive  of  the  case,  as  now  presented  ;  and  we  pur- 
posely abstain  from  any  discussion  of  the  facts  and  circum- 
stances which  must  concur  to  fix  upon  a  corporation  liability 
for  tortious  acts  of  its  servants  or  agents. 
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The  Circuit  Court  erred  in  sustaining  the  demurrers  to  the 
complaint,  upon  the  specific  ground,  that  an  action  on  tlie  case 
for  malicious  prosecution  will  not  lie  against  a  corporation. 

Reversed  and  remanded. 


Tabor  v.  Peters. 

Action  on  Promismry  Note,  hy  Payee  against  Makers. 

1.  Parol  evidence  as  to  warranty  or  fraud. — In  actions  ex  co)itractu, 
brought  for  an  alleged  breach  of  contract  of  warranty,  oral  proof  of  a  war- 
ranty is  not  admissible ;  but,  where  the  action  is  ex  delicto,  based  on  the 
tort  or  deception  practiced  by  the  false  warranty,  the  rule  is  otherwise, 
and  parol  evidence  is  admissible  to  show  that  the  contract  was  induced 
by  an  oral  warranty,  which  was  known  by  the  party  making  it  to  be 
false,  and  which  was  made  for  the  purpose  of  deceiving  the  other  party. 

2.  When  misrepresentations  constitute  fraud. — A  misrepresentation  of 
a  material  fact  by  the  vendor  of  a  chattel,  made  at  the  time  of  the  sale, 
or  pending  the  negotiations,  on  which  the  purchaser  has  the  right  to 
rely,  and  on  which  he  does  in  fact  rely,  is  a  fraud,  and  furnishes  a  cause 
of  action  to  the  purchaser,  or  a  ground  of  defense  to  an  action  for  the 
purchase-money. 

3.  Warranty  of  chattel. — No  particular  words  are  essential  to  consti- 
tute a  warranty.  As  a  general  rule,  there  must  be  the  affirmation  of 
some  fact,  as  distinguished  from  the  mere  expression  of  an  opfnion. 
Words  of  praise  or  commendation,  such  as  are  ordinarily  used  by  the 
vendor  of  wares  or  chattels,  however  extravagant,  impose  no  liabilitj', 
either  in  the  nature  of  a  contract,  or  as  a  fraud ;  but  a  false  statement, 
deliberately  made,  though  in  the  form  of  an  opinion,  as  to  the  quality, 
quantity,  or  condition  of  the  thing  sold,  may  amount  to  a  warranty,  if  so 
intended  and  understood  by  the  parties ;  t^nd  what  would  be  mere  matter 
of  opinion,  when  spoken  bj'  a  non-specialist,  may  be  matter  of  fact  when 
spoken  by  a  specialist. 

4.  Same. — A  warranty,  express  or  implied,  does  not  cover  defects 
'\vhich  are  external  and  visible,  plain  and  obvious  to  inspection  by  the 
eye ;  but,  even  as  to  such  defects,  "the  vendor  would  be  guilty  of  a  fraud, 
if  he  says  or  does  any  thing  whatever  with  an  intention  to  divert  the  eye, 
or  to  obscure  the  observation  of  the  buyer." 

5.  Same ;  what  are  patent  defects. — On  the  sale  of  a  patent  right  to  an 
improved  churn,  which  the  vendor  himself  was  manufacturing,  and  a 
specimen  of  which  he  exhibited  to  the  purchaser,  stating  that  it  was 
made  of  juniper-wood  (whereas  it  was  made  of  white  pine),  and  that 
the  dasher  was  nickel-plated,  and  would  not  discolor  the  milk  or  butter 
(whereas  it  was  in  fact  made  of  polished  iron,  wliich  would  discolor  the 
milk  and  butter) ;  the  court  can  not  say  that  tlie  difference  in  the  appear- 
ance of  these  substances  is  so  plain  and  ol)viou8  as  to  bring  the  case 
within  the  principle  applicable  to  patent  defects. 

.6.  Implied  vxirritnty  as  to  snitableness  of  chattel  manufactured  by  ven- 
dor.— The  vendor  of  the  patent  right  being  himself  the  manufacturer  of 
the  patented  diurn,  and  contracting  to  furnish  to  the  i)urchaser  a  suffi- 
cient number  of  the  churns,  he  nuist  be  held  to  have  stipulated  that  they 
were  useful  and  reasonably  suitable  for  the  intended  purpose ;  and  if 
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they  proved  to  be  worthless  in  fact,  this  would  be  a  failure  of  considera- 
tion, resulting  from  the  breach  of  the  implied  warranty,  and  available  as 
a  defense  against  the  note  given  for  the  purchase-money. 

Appeal  from  the  Circuit  Court  of  Talladega. 

Tried  before  the  Plon.  Leroy  F.  Box. 

Tiiis  action  was  brought  by  Thomas  H.  Tabor,  against  Wil- 
liam M.  Peters  and  James  1^.  Peters;  was  commenced  on  the 
14th  April,  1883,  and  was  founded  on  the  defendants'  two 
promissory  notes,  for  $15  and  $50  respectively,  each  dated  June 
2d,  1882,  and  payable  on  the  Ist  October  next  after  date,  to  the 
plaintiff  or  bearer.  The  defendants  pleaded,  '"in  short  by  con- 
sent, 1st,  nan  assumjmt  j  2d,  want  of  consideration;  8d,  fail- 
ure of  consideration ;  4th,  that  the  consideration  of  said  notes 
was  the  sale  of  a  patent  right  which  is  worthless  and  not  such 
as  represented  by  plaintiff,  and  said  plaintiff  practiced  a  fraud 
on  the  defendants,  and  the  said  notes  are  without  consideration  ; 
5th,  breach  of  warranty  of  the  article  sold."  Issue  was  joined 
on  all  these  pleas.  On  the  trial,  as  the  bill  of  exceptions  shows, 
the  plaintiff  read  in  evidence  the  two  notes  sued  on,  neither  of 
which  expressed  the  consideration  on  which  it  was  founded ; 
and  he  also  read  in  evidence  the  letters  patent  issued  by  the 
United  States  to  Abijah  Johnson  for  "an  improved  churn,"  an 
assignment  of  said  letters  patent  by  said  Johnson  to  plaintiff, 
and  a  written  contract  dated  June  2d,  1882,  by  which  plaintiff 
transferred  to  said  defendants,  "  in  consideration  of  the  sum  of 
$125  in  hand  paid,"  the  said  patent  right  and  all  interest  under 
it  in  and  for  the  county  of  St.  Clair,  Alabama.  One  of  the  de- 
fendants was  then  introduced  as  a  witness  for  them,  and  "wa& 
asked  to  state  whether  said  Tabor  made  any  representations  to 
him,  in  regard  to  the  (|uality  and  value  of  the  churn,  before  he 
purchased  the  right  to  sell  said  chui-ns."  Said  witness  stated, 
in  reply,  that  said  Tabor  represented  and  told  him,  that  the 
churn  would  churn  in  from  three  to  five  minutes;  that  it  was 
made  of  juniper-wood ;  that  the  plunger-rod  was  nickel-plated, 
and  would  not  corrode  or  color  the  milk  or  butter;  that  a  child 
five  or  six  years  old  could  churn  on  it  with  ease,  and  that  it 
would  last  twenty  years.  The  witness  said,  that  on  these  rep- 
resentations he  purchased  the  right  to  sell  said  churn  in  St. 
Clair  county,  and  executed  the  notes  sued  on  in  consideration 
thereof;  that  he  discovered,  after  he  had  purchased  the  churn, 
that  it  was  made  of  white  pine,  the  top  of  poplar,  and  that  the 
rod  was  not  nickel-plated ;  that  after  using  it  a  day  or  two  it 
would  corrode  or  color  the  milk  and  butter;  that  it  was  too 
heavy  to  be  operated  by  women  or  children;  that  it  would  warp, 
when  not  in  use,  so  that  the  top  would  not  fit,  and  when  in  use 
the  top  would  swell,  and  become  so  tight  it  liad  to  be  prized  off. 
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The  plaintiff  objected  to  the  above  evidence  of  said  Peters,  on 
the  ground  that  it  was  illegal,  irrelevant,  and  incompetent;" 
and  he  also  objected  to  the  question  on  the  same  grounds,  and 
duly  excepted  to  the  overruling  of  his  objections. 

"  Said  witness  testified,  also,  that  plaintiff  informed  him,  at 
the  time  of  said  purchase,  that  the  churns  were  made  at  his 
manufactory  in  Cincinnati,  Ohio,  and  could  only  be  procured 
from  his  factory,  and  could  be  laid  down  in  Talladega  at  $2.50 
per  churn,  and  agreed  to  give  him  printed  orders  for  said 
churns,  and  without  which  orders  (he  said)  witness  could  not 
procure  any  churns.  Witness  was  a  farmer,  and  said  Tabor 
was  a  manufacturer  of  churns,  and  was  familiar  with  patent 
churns.  The  defendant's  evidence  further  showed,  that  he 
procured  some  twenty  churns  from  said  Tabor,  ordered  in  con- 
formity to  his  directions  from  his  factory  in  Cincinnati,  at  $2.50 
each  laid  down  in  T*alladega.  Witness  purchased  the  churns 
for  juniper  churns,  and  afterwards  found  them  to  be  of  ordinary 
white  pine.  The  evidence  further  showed  that  said  Tabor  had 
all  of  his  churns  made  of  white  pine,  and  never  had  manufact- 
ured any  juniper  churns,  and  had  never  seen  a  juniper  churn ; 
and  that  the  churns  purchased  of  said  Tabor  were  not  nickel- 
plated,  but  the  plunger-rod  was  of  polished  iron.  Said  witness 
stated,  on  cross-examination,  that  when  he  called  on  said  Tabor, 
at  the  hotel  in  Talladega,  and  proposed  to  purchase  said  county 
right,  said  Tabor  had  a  sample  charn  with  him,  and  showed 
him  the  churn  and  its  mode  of  operation ;  that  he  inspected 
said  churn,  and  found  it  to  be  painted  outside,  but  not  inside; 
that  the  rod  was  exposed,  and  he  insptected  it;  that  the  churns 
which  he  purchased  from  plaintiff's  factory  were  like  the  said 
churn  so  showed  him.  He  stated,  also,  in  rebuttal,  that  he 
told  plaintiff's  attorney  in  this  case,  before  the  suit  was  brought, 
that  the  churn  was  not  as  represented  by  plaintiff,  and  that  he 
would  not  pay  for  it,  and  that  he  offered  to  rescind  the  con- 
tract." Anotlier  witness  for  the  defendants,  who  was  present 
at  the  time  the  contract  between  the  parties  was  made,  testified 
to  the  plaintiff's  representations  as  above  stated  ;  and  exception 
was  duly  reserved  by  the  plaintiff  to  the  admission  of  this  evi- 
dence. Several  witnesses  for  the  defendants  testified,  in  sub- 
stance, that  the  churns  were  too  heavy  to  be  operated  by  women 
and  children,  and  that  the  butter  and  milk  was  discolored.  The 
plaintiff  reserved  exceptions  to  the  admission  of  this  evidence, 
and  he  introduced  several  witnesses  who  testified,  in  substance, 
that  the  worth  and  capacity  of  the  churn  were  equal  to  the  rep- 
resentations made  respecting  it. 

The  bill  of  exceptions  purports  to  set  out  all  the  evidence 
Introduced  on  the  trial,  the  substance  of  which  is  above  stated. 
On   this  evidence,  the   court   refused   the  following  charges, 
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which  were  asked  in  writing  by  the  plaintiff:  1.  "If  the  de- 
fendant inspected  the  churn,  and  tlie  one  inspected  is  just  Mke 
those  used  and  sold,  then  the  defendant  can  not  set  up  fraudu- 
lent representations,  to  prevent  paving  the  notes  sued  on."  2. 
"  The  defendant  can  not  set  up  fraud  as  a  defense  to  this  action, 
if  he  inspected  the  churn  before  purchasing  it."  3.  "  If  the 
jury  tind,  from  the  evidence,  that  said  defendant  had  an  op- 
portunity to  inspect  the  churn  before  he  purchased  it,  and  that 
plaintiff  did  not  make  any  representations  to  prevent  him  from 
making  an  inspection,  defendant  can  not  set  up  fraud  to  prevent 
paying  the  notes  sued  on."  The  plaintiff  excepted  to  the 
refusal  of  each  of  these  charges,  and  also  to  each  of  the  fol- 
lowing charges,  which  the  court  gave  at  the  request  of  the 
defendants : 

"1.  If  plaintiff  represented  that  the  churn  would  not  rust, 
corrode  or  discolor  the  milk  or  butter,  and  it  is  shown  that  such 
representations  materially  influenced  Peters  in  making  the  pur- 
chase, and  such  representations  are  shown  to  be  false  J  then 
such  statements  would  be  a  fraud  on  Peters,  and  would  au- 
thorize him  to  repudiate  the  contract. 

''  2.  If  Tabor,  at  the  time  of  the  sale,  represented  that 
Peters  could  procure  the  patent  churn,  made  of  juniper-wood, 
from  the  manufacturer  in  Cincinnati,  CXliio,  for  S2.25 ;  and 
that  this  statement  was  false,  and  the  churn  manufactured  by 
said  Tabor  was  made  of  soft-pine  wood ;  and  that  juniper 
churns  could  not  be  procured  for  that  price,  in  Cincinnati  or 
elsewhere  ;  and  that  such  representations  materially  induced 
the  purchase, — such  statement  would  be  a  fraud  on  Peters, 
and  would  authorize  him  to  repudiate  the  sale  and  refuse 
paynjent. 

"  3.  A  manufacturer  of  articles  for  a  special  purpose,  when 
that  article  is  sold  for  such  purpose,  is  held  to  have  stipulated 
that  it  is  useful  and  adapted  to  that  purpose ;  and  if  the  article 
so  manufactured  and  sold  is  worthless,  or  is  not  useful  for  the 
purpose  for  which  it  was  manufactured,  then  the  vendor  man- 
ufacturer has  broken  his  contract,  and  the  purchaser  may 
renounce  the  contract,  and  refuse  to  receive  the  article ;  or,  if 
•he  has  received  it,  and  afterwards  learned  its  worthlessness,  he 
may  refuse  to  pay  for  it. 

"  4.  In  determining  whether  or  not  any  fraud  was  accom- 
plished, or  whether  the  parties  to  the  contract  dealt  on  equal 
terms,  the  jury  may  look,  in  connection  with  the  other  evidence, 
to  the  opportunities  of  the  parties  for  knowing  the  character 
and  material  composing  the  churn  ;  and  if  the  evidence  shows 
that  plaintiff  was  engaged  in  manufacturing  the  churns  sold, 
and  was  intimately  acquainted  with  the  material  out  of  which 
the  churn   was  made;  and  that  Peters  was  a  farmer,  and  not 
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acquainted  with  the  material  out  of  which  the  churn  was  made  ; 
then  Peters  might  rel}^  upon  the  truth  of  Tabor's  statement  as 
to  the  materials  of  which  the  cliurn  was  made ;  and  if  such 
representations  are  shown  to  have  been  willfully  false,  they 
would  be  a  fraud  on  the  purchaser,  and  would  authorize  him 
to  repudiate  the  contract. 

"  5.  If  plaintiff  stated  to  Peters  that  the  churn  could  only 
be  procured  from  one  manufacturer  in  Cincinnati,  and  that 
juniper  churns  could  be  procured  from  said  house  at  $2.25 ; 
and  that  tliis  statement  is  shown  to  have  been  false,  and  juniper 
churns  could  not  be  had  for  that  price,  and  the  statement  ma- 
rially  induced  the  purchase ;  then  it  would  be  a  fraud  on 
Peters,  and  would  authorize  him  to  refuse  to  pay  for  the  patent 
right  purchased. 

"  6.  If  Tabor  made  misrepresentations  as  to  the  qualities 
and  merits  of  the  churn  sold,  and  these  representations  ma- 
terially induced  the  purchase,  then  it  is  not  necessary  to  show 
that  the  patent  is  absolutely  worthless,  but  it  is  sufficient  to 
show  that  the  representations  were  false,  and  the  purchaser  was 
thereby  deceived ;  and  if  the  churn  was  not  such  as  repre- 
sented, and  the  purchaser  was  deceived  by  the  false  representa- 
tion of  the  vendor,  the  purchaser  would  be  authorized  to  repu- 
diate the  conti-act,  and  to  refuse  payment." 

The  rulings  of  the  court  on  the  evidence,  the  charges  given, 
and  the  refusal  of  the  charges  asked,  are  now  assigned  as  error. 

D.  T.  Castleberry,  for  appellant. — (1.)  The  objections  to 
evidence  were  well  taken. — Davis,  Moody  i&  Co.  v.  Bets  <& 
Cullinan,  QQ  Ala.  206 ;  Townsend  (&  Milliken  v.  Coioles,  31 
Ala.  428 ;  s.  c,  37  Ala.  77  ;  Green  v.  Casey,  70  Ala.  ,417 ; 
Cargile  v.  Ragan,  65  Ala.  281 ;  3  Wait's  Actions  &  Defenses, 
556.  (2.)  The  charges  refused  should  have  been  given. — Bar- 
nett  V.  Sta7iton,  2  Ala.  181,  195. 

BowDON  &  Knox,  contra.     (No  brief  on  file.) 

SOMERVILLE,  J. — The  suit  is  on  certain  promissory  notes, 
given  by  defendants  to  plaintiff  for  an  interest  in  a  patent  right 
to  what  was  alleged  to  be  an  improved  churn,  the  territory  in- 
cluded in  the  purchase  being  confined  to  the  county  of  St. 
Clair,  in  this  State.  The  defense  set  up  is  based  on  certain 
statements  made  by  the  plaintiff,  as  inducements  to  the  pur- 
chase, relating  to  the  qualities  and  capacities  of  the  patented 
article,  wliicli  are  alleged  to  have  been  false,  and  fraudulently 
made ;  and  want  of  consideration  and  failure  of  consideration 
are  also  pleaded. 

It  is  shown  that  the  plaintiff,  Tabor,  was  himself  engaged  in 
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the  manufacture  of  tliese  churns,  and  at  the  time  of  tlie  nego- 
tiation he  made  this  fact  known  to  the  defendants,  and  exhib- 
ited to  them  a  sample  or  specimen  of  his  patented  invention. 
The  representations  alleged  to  have  been  made  by  him  at  the 
time  are,  that  the  churn  would  produce  butter  in  from  three  to 
five  minutes ;  that  it  was  made  of  juniper-wood  ;  that  the 
plunger-rod  was  nickel-plated,  and  would  not  corrode  or  discolor 
the  n)ilk  and  butter ;  and  that  a  child,  five  or  six  years  old, 
could  operate  it  with  ease.  The  evidence  tended  to  show  that 
these  statements  were  untrue — that  it  would  not  produce  butter 
in  less  than  ten  minutes;  that  the  body  of  tiie  churn  was  made 
of  white-pine,  and  the  top  of  poplar-wood ;  that  it  was  too 
heavy  for  use  by  women  or  children,  requiring  the  strength  of 
a  man  to  ojjerate  it;  and  that  the  rod  was  not  nickel-plated, 
but  was  made  of  polished  iron,  and  would  corrode  or  discolor 
the  milk  and  butter,  to  such  extent  as  to  render  the  invention 
entirely  worthless.  The  sample  churn  exhibited  by  plaintiff 
was  painted  on  the  outside,  and  was  inspected  by  one  of  the 
defendants. 

It  was  objected  in  the  court  below,  that  the  evidence  offered 
by  tl>e  defendants  as  to  the  foregoing  statements  was  inad- 
missible, because  the  contract  of  sale  was  in  writing;  and  that 
its  tendency  was  to  vary  the  terms  of  the  wri4:ing,  by  super- 
adding a  verbal  warranty  of  the  article  sold,  when  none  was 
contained  in  the  contract  itself.  In  all  cases  where  the  action 
is  ex  contractxi^  brought  for  an  alleged  breach  of  a  contract  of 
warranty,  this  is  undoubtedly  the  rule.  Oral  proof  of  a  war- 
ranty is  inadmissible  in  this  class  of  cases,  because  its  effect  is 
clearly  to  vary  the  terms  of  the  written  instrument,  by  super- 
adding another  term  or  condition  not  expressed  by  the  parties. 
1  Parsons  Contr.  *589-590.  But  the  rule  is  otherwise  where 
the  action  is  ex  delicto,  based  on  the  tort  or  deception  practiced 
by  the  false  warranty.  Parol  evidence  is  always  admissible,  to 
show  that  a  contract  was  induced  by  "an  oral  warranty  made 
by  one  of  two  contracting  parties,  which  was  false  to  the 
knowledge  of  the  party  making  it,  and  was  made  for  the  pur- 
pose of  thro.wing  the  other  contracting  party  off  his  guard,  and 
fraudulently  obtaining  his  consent  to  the  bargain." — 1  Addison 
Contr.  §  629.  Such  false  representations  are  entirely  collateral 
to  the  contract ;  and  when  made  as  an  inducement  to  procurins: 
its  execution,  they  constitute  a  fraud,  which  vitiates  its  legal 
validity,  so  far,  at  least,  as  to  render  it  voidable  at  the  option 
of  the  party  defrauded,  seasonably  expressed  upon  the  dis- 
covery of  the  fraud. — Nelsoii  v.  Wood,  62  Ala.  175;  Black- 
man  V.  Johnson,  35  Ala.  252 ;  1  Greenl.  Ev.  §  284. 

The  settled  rule  as  to  the  nature  of  the  representations  which 
will  avoid  a  contract  of  sale  is  well  stated  in  the  case  of  Sled<je 
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V.  Scott,  56  Ala.  202.  The  rule,  as  there  announced,  is,  that 
"  a  misrepresentation  by  a  vendor  of  chattels,  of  a  material 
fact,  made  at  the  time  of,  or  pending  the  negotiation  for  the 
sale,  on  which  the  purchaser  has  the  right  to  rely,  and  in  fact 
relies,  is  a  fraud,  furnishing  a  cause  of  action  to  the  purchaser, 
or  a  ground  of  defense  to  an  action  for  the  purchase-money." 
Benj.  on  Sales  (3d  Ed.),  §  454 ;  Story  on  Sales,  §  165. 

No  particular  words  are  essential  to  constitute  a  warranty. 
As  a  general  rule,  there  must  be  the  affirmation  of  some/ac^, 
as  distinguished  from  the  mere  expression  of  an  opinion. 
Words  of  praise  or.  commendation  by  a  vendor,  such  as  are 
ordinarily  used  by  honest  tradesmen,  as  arts  of  persuasion  to 
induce  purchase,  are  deemed  insufficient.  They  fall  within  the 
maxim,  Siinplex  convinendatio  nmi  ohligat,  and  however  ex- 
travagant, they  do  not  in  law  impose  a  liability,  either  in  the 
nature  of  contract  or  of  tort. — Farrow  v.  Andrews  cfc  Co.,  69 
Ala.  96;  1  Parsons'  Contr.  *579-581  ;  2  Brick.  Dig.  p.  408, 
§§  75-78.  A  false  statement,  however,  when  deliberately 
m.ade,  although  in  the  shape  of  an  opinion,  as  to  the  quality, 
quantity  or  condition  of  the  article  sold,  may  often  be  con- 
strued to  be  a  warranty,  if  it  be  so  intended  and  understood  by 
the  parties. — 1  Whart.  Contr.  §  259  ;  Barnett  v.  Stanton,  2 
Ala.  181.  In  .Wilcox  v.  Henderson,  64  Ala.  535,  it  was  said 
that  "to  constitute  expressed  opinion  a  ground,  or  instrument 
of  fraud,  it  must  be  knowingly  false,  made  with  intent  to  de- 
ceive, and  must  be  accepted  and  relied  on  as  true."  In  de- 
termining the  question  of  intention,  which  is  generally  one  for 
the  jury,  at  least  in  cases  Qf  doubt,  a  decisive  test  is,  as  sug- 
gested by  Mr.  Benjamin,  "  whether  the  vendor-  assumes  to 
assert  difact  of  which  the  buyer  is  ignorant,  or  merely  states 
am  opinion  or  judgment,  upon  a  matter  of  which  the  vendor 
has  no  special  knowledge  and  on  which  the  buyer  may  be 
expected  also  to  have  an  opinion,  and  to  exercise  a  judgment. 
In  the  former  case  there  is  a  warranty,  in  the  latter  not." 
Benjamin  on  Sales  (3d  Ed.),  §  613 ;  Kenner  v.  Harding  (85 
111.  264),  28  Amer.  Pep.  615.  And  "  what  would  be  matter  of 
opinion,"  says  Mr.  Wharton,  ^  when  spoken  by  a  non-specialist, 
may  be  a  matter  of  fact  when  spoken  by  a  specialist." — 1 
Whart.  Contr.  §§  259-260. 

There  are  many  adjudged  cases  illustrating  these  principles 
in  their  application  to  the  sale  of  patented  rights  and  inven- 
tions. It  has  been  said  generally,  that  statements  made  by 
vendors,  as  to  the  utility  of  such  patents,  are  considered  mat- 
ters of  opinion,  while  those  having  reference  to  their  practical 
capacity  and  characteristics  are  deemed  nuitters  of  fact  (1 
Whart.  Contr.  §  259);  a  proposition  which  can  not  be  taken  to 
be  universally  accurate,  many  cases  being  dependent  upon  their 
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own  peculiar  surroundings.  It  has  been  held  in  an  English  case, 
that  a  statement  to  a  farmer  by  a  vendor,  wlio  was  the  patentee's 
agent  for  the  sale  of  an  agricultural  machine,  known  as 
"  Wood's  Patent  Reaper,'"'  that  it  would  "  cut  wheat,  i)arley, 
ifec,  efficiently,^''  w'as  not  a  warranty,  but  a  recommendation. 
Chalmers  v.  Ilarding,  17  L.  T.  N.  S.  571.  In  Elkins  v.  Ken- 
yon,  34  Wis.  93,  the  assertion  by  the  vendor  of  a  patented 
machine  for  elevating  hay,  that  it  would  work  "  in  all  kinds  of 
hay,  grain,  straw  and  other  grass,"  and  was  "  in  all  respects ^'^ 
for  the  use  intended,^"*  was  decided  to  be  a  warranty.  In  Nelson 
V.  Wood,  62  Ala.  175,  where  the  subject  of  sale  was  the  right 
to  use  a  patented  process  for  tanning  leather,  representations 
made  by  the  vendor  as  to  the  time  it  would  take,  and  the 
quality  of  the  leather  produced,  were  held  sutficient  to  vitiate 
the  contract  of  sale,  on  proof  being  made  that  they  were  false, 
and  that  the  process  was  of  no  value. 

The  case  of  Bigler  v.  Thickinger,  55  Penn.  St.  279,  was 
strikingly  similar  to  the  one  in  hand,  being  a  suit  on  a  note 
given  for  a  patent  right  for  a  churn.  The  representation  made 
was,  that  it  would  make  butter  in  from  seven  to  ten  minutes. 
One  of  the  defenses  set  up  being  misrepresentation  and  fraud, 
the  court  said  :  "  The  representation  of  what  the  churn  would 
do  proved  utterly  false ;  and  although  this  was  not  a  warranty 
in  itself,  yet  it  was  for  the  jury  to  say,  under  all  the  circum- 
stances, whether  it  was  not  a  false  representation,  knowingly 
and  fraudulently  made.  ^\\q parties  were  not  in  a  j^osition  of 
perfect  eipmlity  to  judge  of  the  article,  and  hence  the  repre- 
sentation of  the  seller,  if  falsely  made,  would  avoid  the  con- 
tract. The  jury  found  the  falsity  of  the  representations,  and 
the  worthlessness  of  the  article,  and  this  established  a  good 
defense." 

In  Rose  v.  Tlarley,  39  Ind.  77,  a  false  assertion  made  by  the 
vendor  of  a  patent,  as  to  what  improvements  were  covered  by 
it,  was  held  to  vitiate  the  sale  of  an  interest  in  the  patent  right. 
So,  in  Allen  v.  Hart,  72  111.  104,  false  assertions  as  to  the  value 
of  the  territory  covered  by  the  patent,  to  be  included  in  the 
purchase,  based  upon  the  statement  of  matters  of  fact,  within 
the  knowledge  of  the  vendor  and  not  of  the  purchaser,  were 
decided  to  be  a  good  ground  of  action  to  recover  back  the  con- 
sideration paid  for  an  interest  in  the  patent  right. 

The  charges  given  by  the  court  below,  in  reference  to  the 
representations  made  by  the  plaintiif.  Tabor,  were  correct,  being 
in  full  accord  with  the  principles  above  stated. 

It  is  further  contended,  however,  that  the  defendant  can  not 

set  up  fraud  as  a  defense  to  this  action,  based  on  the  falsity  of 

these  representations,  because  he  inspected  the  specimen  or 

sample  churn  exhibited  to  him  by  plaintiff,  and  it  corresponded 
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with  those  manufactured  by  the  vendor,  and  subsequently 
ordered  by  the  defendant  for  sale  in  his  purchased  territory. 

The  rule  is  generally  stated  to  be,  that  neither  a  general  nor 
an  implied  warranty  will  cover  defects  which,  being  external 
and  visible,  are  '•'•  jplain  and  obvious  to  tlie  purchaser"  upon 
mere  inspection  with  the  eve. — Livingston  v.  Arrington^  28 
Ala.  424;  Benj.  on  Sales  (3d  Ed.),  §  617;  1  Whart.  Contr.  § 
225.  It  is  said  by  Mr.  Parsons,  that  "if  there  be  an  express 
warranty,  an  examination  of  samples  is  no  waiver  of  the  war- 
ranty ;  nor  is  any  inquiry  or  examination  into  the  character  or 
quality  of  the  things  sold ;  for  a  man  has  a  right  to  protect 
himself  by  such  inquiry,  and  also  by  a  warranty." — 1  Parsons 
Contr.  (6th  Ed.),  *586.  Mr.  Wharton  observes,  that  warranties 
may  be  found  to  extend  to  patent  defects,  unless  the  statement 
made  is  "  glaringly  inconsistent "  with  the  visible  condition  of 
things.- — ^1  Whart.  Contr.  §  245.  A  warranty  that  a  horse  has 
both  eyes,  when  he  is  manifestly  blind,  would  not,  it  is  appre- 
hended, impose  any  liability. — 1  Add.  Contr.  §  628.  And,  as 
held  in  :in  did  cnse,  "if  one  sells  'purple  to  another,  and  saith 
to  him  'This  is  scarlet^  the  warranty  is  to  no  purpose."  It 
was  said,  that  to  "  warrant  a  thing  that  may  be  perceived  at 
sight  is  not  good." — Baily  v.  Merrell^  3  Bulstr.  95 ;  Benj.  on 
Sales  (3d  Ed.),  §  617.  But,  as  observed  by  Chancellor  Kent, 
"  if  the  vendor  says  or  does  any  thing  whatever,  with  an  inten- 
tion to  divert  the  eye,  or  obscure  the  observation  of  the  buyer, 
even  in  relation  to  open  defects,  he  would  be  guilty  of  an  act 
of  fraud."— 2  Kent  Com.  *484-85. 

It  does  not  appear  that  the  defects  in  the  patented  churn, 
shown  to  the  defendant  by  plaintiff  at  the  time  of  their  nego- 
tiation, were  of  this  obvious  character.  The  churn  was  painted 
on  the  outside,  thus  concealing  the  nature  of  the  material  of 
which  it  was  constructed ;  and  we  can  not  say,  without  proof, 
that  the  appearance  of  white  pine  and  juniper-wood  is  so  differ- 
ent as  to  be  glaringly  obvious  to  the  eye,  when  inspected  under 
such  circumstances.  The  same  is  true  as  to  the  handle  or  rod, 
and  the  representations  which  were  made  touching  it. 

The  parties  to  the  sale,  moreover,  were  not  in  a  condition  of 
relative  equality  touching  their  knowledge,  or  ability  to  judge 
accurately  of  the  thing  sold.  The  plaintiff  was  a  specialist,  or 
expert,  being  a  manufacturer  of  such  articles;  and  was  there- 
fore possessed  of  a  knowledge  of  facts  in  reference  to  their  na- 
ture, capacity  and  structure,  of  which  the  defendant  was  both 
actually  and  professedly  ignorant.  In  such  cases,  the  misrep- 
resentations of  the  seller  will  the  more  readily  avoid  the  con- 
tract, and  many  statements  when  made  by  him  will  be  deemed 
affirmations  in  the  nature  of  fact,  althougii  they  might  be  con- 
strued conjectural,  or  matters  of  opinion,  had  they  emanated 

Vol.  lxxiv. 


1883.]  OF  ALABAMA.  99 

[Wolffev.  Eberlein.] 

from  one  not  enjoying  such  opportunities  of  information. 
Such  is  the  rule,  at  least,  when  such  assertions  are  shown  to 
have  been  falsely  inade,  and  were  material  inducements  to  the 
contract. — Biglerv.  Flickinger.  55  Penn.  St.  279-283;  1  Par. 
Contr.  *580 ;  1  Whart.  Contr.  §§  259-60. 

The  evidence  is  clear,  that  a  part  of  the  inducement  to  the 
purchase  by  defendants  of  the  patent  right  in  question  was  the 
ability  and  readiness  of  the  plaintiff  to  furnish  the  defendants 
with  a  supply  of  the  patented  articles.  The  purchase  was  en- 
tirely useless  without  it.  The  plaintiff  being  himself  the  man- 
ufacturer, and  having  contracted  to  supply  the  articles  manu- 
factured by  him  for  a  special  {Purpose,  he  must  be  held,  by  im- 
plication, to  have  stipulated  that  they  were  useful,  and  reason- 
ably suitable  for  the  purpose  for  which  they  were  furnished. 
If  they  proved  to  be  wortliless,  this  would  be  considered  a  fail- 
ure of  consideration  in  the  contract,  resulting  from  a  breach  of 
the  implied  warranty.  The  purchaser,  in  such  cases,  has  a  right 
to  rely  upon  the  judgment  and  skill  of  the  manufacturer. — Pa- 
cifiG  Guano  Co.  v.  Mvllen^  ^^  Ala.  5^2;  Benj.  on  Sales  (8d  ed. 
Bennett),  §§  657,  661;  Snoio  v.  The  SchomacJi'er  Mmivfg.  Co., 
69  Ala.  Ill ;  Ilightv.  Bacon  (126  Mass.  10),  30  Am.  Rep.  639. 

The  rulings  of  the  court  are  in  strict  conformity  to  the  fore- 
going principles,  and  its  judgment  is  affirmed. 
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Action  on  Judgment ;  Plea  of  Bankruptcy. 

1.  Debt  discharged  by  bankruptcy ;  how  declared  on. — When  a  subse- 
quent promise  is  made  to  pay  a  debt  which  has  been  barred  by  a  dis- 
charge in  bankruptcy,  the  creditor  may  sue  directly  on  the  new  promise, 
or,  at  his  election,  on  the  original  debt,  and  reply  the  new  promise  to  a 
plea  setting  up  the  discharge  in  bankruptcj' ;  and  if  the  original  debt  was 
reduced  to  judgment  before  the  new  promise  was  made,  he  may  sue  on 
the  judgment. 

2.  Who  u  proper  party  plaintiff. — A  judgment  is  not  a  "contract,  ex- 
press or  implied,  for  the  payment  of  money,"  within  the  meaning  of  the 
statute  which  recpiires  an  action  on  such  contract  to  be  brought  in  the  name 
of  the  party  really  interested  (Code,  ^  2890) ;  and  an  action  on  it  is  prop- 
erly brought,  notwithstanding  its  assignment,  in  the  name  of  the  origi- 
nal plaintiff,  and  revived  in  the  name  of  his  personal  representative. 

3.  Promise  to  assignor,  or  his  agent,  for  benefit  of  assignee. — A  new 
.promise  to  pay  a  debt  which,  after  having  been  reduced  to  judgment, 

was  barred  by  a  discharge  in  bankruptcy,  if  made  to  the  plaintiff  in  the 
judgment,  or  to  his  agent,  enures  to  the  benefit  of  the  assignee,  and  will 
support  an  action  on  the  judgment  for  his  benefit. 

4.  Validity  of  limited  grant  of  administration. — A  grant  of  letters  of 
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administration,  which  recites  that  A.  B.  "is  hereby  appointed  the  legal 
administrator  of  the  said  C.  E.,  deceased,  for  the  special  purpose  of  con- 
ducting a  suit  at  law  instituted  by  the  saidC.E.,"  particularly  describing 
it,  is  not  void  on  its  face ;  and  it  is  not  necessary  that  the  record  should 
affirmatively  show  that  there  was  then  a  vacancy  in  the  administration. 

Appeal  from  the  City  Court  of  Montgomery. 

Tried  before  the  Hon.  Tnos.  M.  Akrington. 

This  action  was  brought  by  Mrs.  Celestine  Eslava,  against 
Frederick  Wolife ;  v/as  founded  on  a  judgment  for  $777,  be- 
sides costs,  which  the  plaintiff  had  recovered  against  the  de- 
fendant, on  the  18th  March,  1868,  in  the  City  Court  of  Mobile; 
and  was  commenced  on  the  7tii  August,  1880.  The  plaintiff 
having  died,  pending  the  suit,  her  death  was  suggested  on  the 
record,  and  the  action  was  revived  in  the  name  of  George  Eber- 
lein as  her  administrator.  After  the  revivor  of  the  action,  the 
defendant  pleaded,  "in  short  by  consent,  1st,  the  general  issue, 
with  leave  to  give  in  evidence  any  matter  which  might  be  spe- 
cially pleaded ;"  2d,  a  discharge  in  bankruptcy,  granted  to  the 
defendant  on  the  14th  January,  1870,  by  the  District  Court  of 
the  United  States  at  Mobile  ;  3d,  ne  unqiies  administrator  j  and, 
4th,  a  special  plea  averring  that,  before  the  commencement  of 
the  suit,  Mrs.  Eslava  had  transferred  the  said  judgment  to  said 
George  Eberlein  individually,  and  had  no  interest  in  said  judg- 
ment at  the  time  of  her  death,  and  that  the  judgment  had 
never  been  revived  in  the  name  of  her  personal  representative, 
or  of  any  other  person.  The  plaintiff  took  issue  on  the  lirst 
and  third  pleas,  demurred  to  the  fourth,  and  replied  a  subse- 
quent promise  to  the  second.  The  court  sustained  the  demur- 
rer to  the  fourth  plea;  and  a  demurrer  to  the  replication  to  the 
second  plea  having  been  overruled,  issue  was  joined  on  that 
replication. 

On  the  trial,  as  the  bill  of  exceptions  shows,  the  plaintiff 
offered  in  evidence  a  certified  transcript  of  the  judgnient  on 
which  the  action  was  founded,  which  transcript  was  admitted 
by  the  court  against  the  defendant's  objections ;  and  he  then 
offered  in  evidence  his  letters  of  administration  on  the  estate  of 
Mrs.  Eslava,  which  were  granted  by  the  Probate  Court  of  Mo- 
bile, dated  June  2d,  1881,  and  in  these  words:  "Whereas 
George  Eberlein  applied  to  the  Probate  Court  holden  at  the 
city  of  Mobile,  in  and  for  the  county  of  Mobile,  State  aforesaid, 
for  special  letters  of  administration  of  the  estate  of  Celestine 
Eslava,  deceased ;  and  whereas  the  said  application  was  granted 
by  order  of  said  court,  upon  performing  the  requisites  required 
by  law,  and  the  said  Eberlein  having  performed  the  same ;  now, 
therefore,  be  it  known,  that  tiie  said  George  Eberlein  is  hereby' 
appointed  administrator  of  the  said  estate,  for  the  special  pur- 
pose of  conducting  a  suit  at  law  instituted  by  said  Celestine 
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Eslava,  in  the  City  Court  of  Montgomery,  in  the  State  of  Ala- 
bama, against  one  Frederick  Wolffe,  and  was  subsequently,  in 
the  life-time  of  said  decedent,  transferred  for  value  to  George 
Eberlein."  The  defendant  objected  to  the  admission  of  said 
letters  of  administration  as  evidence,  but  without  stating  any 
special  ground  of  objection  ;  and  he  reserved  an  exception  to 
the  overruling  of  his  objection. 

The  plaintiff  introduced  Jules  Eslava  as  a  witness,  who  testi- 
fied, that  Mrs.  Eslava  died  in  December,  1880;  that  before  her 
death,  but  after  the  commencement  of  this  suit,  she  transferred 
said  judgment  to  him  (witness),  to  be  by  him  transferred  to 
said  (reorge  Eberlein ;  that  he  did  accordingly  transfer  said 
judgment  to  Eberlein  before  the  death  of  Mrs.  Eslava ;  that 
during  all  that  period,  and  long  before,  witness  was  the  agent 
of  Mrs.  Eslava,  and  defendant  had  told  him,  as  many  as  a  hun- 
dred times,  that  the  debt  to  Mrs.  Eslava  was  a  debt  of  honor, 
and  he  had  often  promised  to  pay  it;"  and  he  detailed  the  par- 
ticulars of  a  conversation  between  the  defendant  and  himself, 
in  June,  1877,  at  which  time  defendant  paid  him  $20  on  ac- 
count of  the  judgment,  and  promised  to  pay  the  entire  amount 
in  a  short  time.  Another  witness  for  the  plaintiff,  who  was 
present  at  this  interview,  testiiied  to  the  same  effect  in  substance ; 
while  the  defendant,  testifying  in  his  own  behalf,  denied  that 
the  $20  was  paid  on  account  of  the  judgment,  and  denied  that 
he  had  ever  promised  to  pay  the  judgment  after  obtaining  his 
discharge  in  bankruptcy. 

At  the  request  of  the  plaintiff,  the  court  gave  the  following 
charges  to  the  Jury,  to  each  of  which  the  defendant  tluly  ex- 
cepted :  1.  "  If  the  jury  believe,  from  the  evidence,  that  the 
plaintiff's  intestate  recovered  a  judgment  against  the  defendant 
in  1808;  and  that  the  defendant  was  discharged  in  bankruptc}' 
in  1870;  and  that  after  such  discharge  he  made  an  express 
promise  to  pay  said  judgment,  then  the  jury  will  find  for  the 
plaintiff."  2.  "When  a  person  who  has  been  discharged  from 
a  debt  by  bankruptcy,  and  relieved  of  its  payment,  makes  an 
express  promise  to  pay  such  debt,  such  promise  revives  the 
debt,  and  will  entitle  the  owner  thereof  to  sue  on  it  and  re- 
cover." 3.  "  If  one  man  says  to  another,  to  whom  he  is  in- 
debted, 'You  can  rest  assured  I  will  pay  you  next  fall,  or  win- 
ter,' such  language  is,  in  legal  effect,  an  express  promise  to  pay 
the  debt  in  the  fall  or  winter."  4.  "  A  promise  to  pay  a  debt, 
from  which  the  debtor  has  been  relieved  by  bankruptcy,  is  not 
required  to  be  in  writing."  5.  "If  the  jury  believe,  from  the 
evidence,  that  the  defendant  made  an  express  promise  to  pay 
the  judgment,  after  he  was  discharged  from  bankruptcy,  it 
makes  no  difference  whether  he  made  any  payment  on  it  or  not — 
a  payment  on  it  was  not  necessary  to  revive  the  judgment;  and 
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if  the  jury  believe,  from  the  evidence,  that  sucli  express  prom- 
ise was  made,  they  will  find  for  the  plaintiff." 

The  several  rulings  of  the  court  on  the  pleadings  and  evi- 
dence, and  the  several  charges  given,  are  now  assigned  as  error. 

Rice  &  Wiley,  and  D.  Clopton,  for  appellant. — (1.)  The 
plaintiff  did  not  sue  on  her  original  cause  of  action,  but  on  the 
judgment  which  had  been  recovered  on  it ;  and  the  discharge 
in  bankruptcy  being  pleaded,  the  plaintiff  was  allowed  to  reply 
a  subsequent  promise.  This  was  a  radical  departure,  and  vio- 
lative of  the  rules  of  pleading.  The  new  promise  was  the 
cause  of  action,  and  the  old  debt  was  only  the  consideration  oq 
which  that  promise  was  founded. — DePuy  v.  Swart,  3  Wendell, 
139 ;  Hoore  v.  Viele,  4  Wendell,  420 ;  Dvffie  v.  Phillips,  31 
Ala.  571.  When  a  debtor  has  been  discharged  in  bankruptcy, 
his  after-acquired  property  is  discharged  from  liability  for  his 
prior  debts. — 13  U.  S.  Digest,  N.  S.  84.  Here,  the  plaintiff, 
in  order  to  obtain  a  judgment,  claims  that  his  old  judgment  i& 
revived ;  and  in  order  to  obtain  satisfaction  of  any  judgment 
he  may  recover,  he  will  be  compelled  to  claim  that  the  subse- 
quent promise  created  a  new  debt.  (2.)  The  grant  of  letters 
of  administration  to  the  plaintiff,  as  shown  by  his  transcript,  is 
void  on  its  face.  The  Probate  Court  had  no  power  to  grant 
administration  for  a  single  specified  purpose,  or  over  a  single 
litigated  claim  ;  or  it  had  equal  jurisdiction  to  grant  such  special 
administration  for  each  separate  demand  or  claim  due  the  in- 
testate's estate.  (3.)  All  of  the  assignments  of  error  are 
insisted  on. 

Wati's  &  Sons,  contra. — (1.)  The  action  was  properly  brought 
on  the  judgment,  and  the  subsequent  promise  was  a  good  reply 
to  the  plea  of  bankruptcy.- — Sldpjyey  v.  Henderson,  14  Johns. 
178  ;  Dusenbury  v.  Hoyt,  53  N.  Y,  523  ;  Maxim  v.  Morse,  8^ 
Mass.  127;  Otis  v.  Gazlin,  31  Maine,  567  ;  Mojfittv.  Bearing^ 
6  Ala.  776;  Eoans  v.  Carey,  29  Ala.  99  ;  Bradford  v.  Spyker, 
32  Ala.  140 ;  Aug.  Lim.  §  288.  (2.)  The  action  was  properly 
brought  in  the  name  of  the  plaintiff  in  the  judgment,  and  wa& 
properly  revived,  notwithstanding  the  assignment,  in  the  name 
of  her  administrator. — Smith  v.  Ilai'rison,  33  Ala.  706 ;  Martin 
V.  Johnson,  54  Ala.  271.  (3.)  The  plaintiff's  letters  of  admin- 
istration, whatever  may  be  their  legal  effect,  are  not  void. 
Flora  V.  Mennice,  12  Ala.  826  ;  Farrow  v.  Bragg,  30  Ala.  261 ; 
Code  §§  2538,  2625  ;  1  Lomax  on  Ex'rs,  310,  §§  5,  6. 

SOMERVILLE,  J. — Ihe  proposition   is  not  denied,   that 
where  a  debt  has  been  discharged  by  a  decree  in   a  court  of 
bankruptcy,  it  may,  in   a  certain  sense,  be  revived,  so  as  to 
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renew  its  legal  obligation,  by  an  express  and  nne<juivocal 
promise  to  pay  it,  made  by  the  debtor  subsequent  to  the  date 
of  discharge.  The  authorities  are  in  perfect  harmony  as  to 
this  principle,  tlie  only  conflict  of  opinion  being  as  to  cases 
where  the  debtor  makes  a  promise  to  pay  prior  to  obtaining  his 
certificate  of  discharge. — livans  v.  Carey,  29  Ala.  99  ;  Bishop 
on  Contr.  §  448  ;  Allen  v.  Ferguson^  18  Ala.  1 ;  Knap  v.  Hoyt, 
57  Iowa,  591  ;  s.  c,  42  Amer.  Rep.  59  ;  Nelson  v.  Steivai't,  54 
Ala.  115.  Tliis  case  is  clearly  of  the  former  class,  the  promise 
to  pay  being  express,  and  subsequent  to  the  discharge  in  bank- 
ruptcy. 

The  present  action  was  brought  on  a /M67^?/i<?7i^,  in  defense  of 
which  the  appellant,  in  tlie  court  below,  set  up  by  way  of  plea 
his  discharge  in  bankruptcy.  The  plaintiff  made  replication 
of  an  express  promise  by  defendant  to  pay  the  claim  uncondi- 
tionally. The  main  point  of  contention  is  on  the  form  of  the 
pleadings.  It  is  insisted  that  the  replication  of  a  verbal  promise 
is  a  departure  from  the  original  cause  of  action,  which  declared 
on  a  judgment,  and  that  the  action  should  have  been  based 
upon  the  new  promise,  and  not  upon  the  judgment,  which  was 
extinguished  by  the  fact  of  defendant's  discharge  in  bank- 
ru])tcy. 

There  are  two  views  of  this  subject  presented  in  the  books, 
as  to  tlie  effect  of  a  new  promise  to  pay  in  its  relations  to  a 
plea  of  bankruptcy.  The  more  logical  and  sounder  view,  per- 
haps, is,  that  the  new  promise,  and  not  the  old  debt,  is  the 
meritorious  c^se,  or  real  foundation  of  the  action.  The  old 
debt  has  become  extinguished  by  operation  of  law,  and  no 
longer  exists.  But  the  moral  obligation  to  pay  still  exists,  and 
this,  coupled  with  the  antecedent  vahiable  consideration,  is 
sufficient  to  support  a  new  promise,  if  clear,  distinct,  and  un- 
equivocal in  its  nature.  The  moral  obligation,  uniting  to  the 
new  promise,  makes  what  was  designated  by  Lord  Mansfield, 
in  Truman  v.  Fenton,  Cowp.  544,  "a  new  undertaking  and 
agreement." — DePuy  v.  Swart^  3  Wend.  135;  s.  c,  20  Amer. 
Dec.  673 ;  Fraley  v.  Kelly,  88  N.  C.  227 ;  s.  c,  43  Amer. 
Rep.  743. 

'J'here  is  another  class  of  cases,  supported  perhaps  by  the 
weight  of  authority,  which  refer  the  efricacy  of  such  promises 
exclusively  to  the  principle,  that  the  defendant  may  renounce 
the  benefit  of  a  law  designed  for  his  protection,  and  that  the 
effect  of  the  new  promise  is  to  waive  any  discharye  that  may 
be  obtained  in  bankruptcy,  at  least  to  an  extent  connnensurate 
with  the  promise  itself.  Mr.  Wharton,  in  his  recent  work  on 
Contracts,  after  observing  that  the  validity  of  promises  of  this 
class  is  no  longer  placed  upon  the  consideration  of  moral  obli- 
gation, asserts  that  "the  liability  is  now  based  exclusively  on 
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the  right  of  a  party  to  waive  the  protection  of  a  statute  relieving 
him  from  indebtedness." — 1  Whart.  Contr.  §  513.  Mr.  Addi- 
son suggests,  that  "  the  express  promise  operates  to  revive  the 
liability  and  take  away  the  exemption.''^ — 1  Add.  Contr.  (Amer. 
Ed.)  §  13.  The  same  view  is  adopted  by  Mr.  Parsons  and  Mr. 
Bishop  in  their  works  on  Contracts,  and,  in  fact,  with  singular 
unanimity  by  most  if  not  quite  all  of  the  text-writers.— 1  Par- 
sons' Contr.  430-435* ;  Bishop  on  Contr.  §§  446-448 ;  Leake 
on  Contr.  317 ;  1  Story  on  Contr.  §  466.  The  past  decisions 
of  this  court  seem  to  have  proceeded  upon  this  theory  of  the 
law,  and  the  prevailing  system  of  pleading,  by  which  the 
plaintiif  is  accustomed  to  declare  upon  the  original  promise, 
and  to  introduce  the  new  promise  by  way  of  replication  to  the 
plea  of  bankruptcy,  is  manifestly  an  outgrowth  of  it. — DeariTtg 
V.  Moffitt,  6  Ala.  776;  Branch  Bank  v.  Boykin,  9  Ala.  320; 
i:vans  V.  Carey,  29  Ala.  99,  107. 

It  is  not  required  that  we  should  decide  which  of  these  two 
theories  is  correct.  The  better  view,  in  our  judgment,  is  that 
suggested  by  Mr.  Parsons,  that  the  plaintiff  may,  at  his  election, 
bring  suit  either  upon  the  new  promise,  and  declare  upon  it,  in 
the  first  instance,  as  the  foundation  of  his  action,  thus  himself 
assuming  the  onus  of  proving  the  discharge  in  bankruptcy, 
without  which  the  new  promise  would  be  unavailing ;  or  he 
may  sue  upon  the  old  or  original  promise,  and,  when  the  plea 
of  bankruptcy  is  interposed  as  a  defense,  may  set  up  the  new 
promise  in  his  replication  to  the  plea,  as  in  analogous  cases  in- 
volving the  defense  of  infancy  and  the  statute  f)f  limitations. 
1   Parsons'  Contr.  434-5*  (6th  Ed.),  note  (v),  and  cases  cited. 

In  DePuy  v.  Svmrt  (3  Wend.  135 ;  s.  c,  20  Amer.  Dec. 
673,  676),  while  it  was  held  that  the  liability  of  the  bankrupt 
was  referable  only  to  the  new  contract,  it  was  said  to  be  well 
settled,  tiiat  the  plaintiff  could  declare  on  the  original  cause  of 
action.  "  The  inconsistency  of  making  the  new  promise  the 
basis  of  the  action,"  it  was  observed  by  Marct,  J.,  "  and  at 
the  same  time  allowing  the  plaintiff  to  declare  upon  the  ante- 
cedent debt,  which  has  been  discliarged,  or  the  remedy  upon  it 
barred,  has  been  often  presented  in  the  courts  of  England  and 
of  this  country;  and  although  it  has  bpen  sanctioned,  it  has 
been  looked  upon  as  a  deviation  from  the  general  rule  requiring 
a  plaintiff  to  state  in  his  declaration  the  agreement  or  whole 
cause  of  action  whereon  his  suit  is  brought."  In  Shippey  v. 
Henderson,  14  Johns.  (IST.  Y.)  178,  it  was  held  proper  for  the 
plaintiff  to  sue  the  bankrupt  on  the  original  demand,  and  to 
reply  the  new  promise  in  avoidance  of  the  discharge  set  up  in 
the  plea;  and  such  replication  was  decided  not  to  be  a  departure 
from  the  declaration.  This  ruling  was  followed  in  many  sub- 
sequent cases  in  New  York,  including  Dusenhury  v.  Iloyt  (53 
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N.  Y.  521),  decided  as  late  as  1873,  in  which  the  court  said: 
"  We  are  of  opinion  that  tliis  rule  of  pleading,  so  well  settled, 
and  so  long  established,  should  be  adhered  to.  The  original 
debt  may  still  be  considered  the  cause  of  action  for  the  jmrpose 
of  the  remedy.'''' — Fitzgerald  v.  Alexander,  19  Wend.  402 ; 
Wait  V.  Morris,  3  lb.  394.  In  the  case  of  FieWs  Estate  (2 
Rawle  Penn.  351 ;  s.  c,  21  Amer.  Dec.  454),  it  was  held  that 
the  new  promise  was  substantially  the  meritorious  cause  of 
action  ;  but  it  was  said  that  it  might  be  treated  othenoise  in  the 
pleadings,  by  declaring  on  the  old  promise,  although  this  was 
admitted  by  Gibson,  C.  J.,  who  rendered  the  opinion  in  the 
case,  to  be  an  anomaly  in  pleading.  There  are  a  large  number 
of  cases  supporting  the  same  view. — See  Bishop  on  Contr., 
§  448,  and  cases  cited  in  note  3. 

We  have  been  cited  to  no  case  which  holds  that  this  long- 
established  rule  of  pleading  is  to  be  abandoned,  where  the 
action  is  one  of  debt  bronglit  upon  a  judg7nent  of  a  court  of 
record.  The  case  of  Maxirn  v.  Morse,  8  Mass.  127,  was 
brought  on  a  judgment,  and  the  plaintiif's  replication  of  a 
verbal  promise  by  tlie  bankrupt  to  pay  the  debt  was  held  to  be 
no  departure  from  the  original  cause  of  action,  being  declared 
to  be  such  more  in  appearance  than  reality.  The  case  of  Otis 
V.  Gazlin,  31  Me.  566,  was  a  similar  suit,  in  which  the  plaintiff 
successfully  declared  upon  the  judgment,  instead  of  the  new 
promise,  and,  although  bankruptcy  was  pleaded,  the  form  of 
pleading  was  held  to  be  correct. 

A  strong  analogy  is  found  in  cases  involving  the  plea  of  the 
statute  of  limitations.  Bankruptcy,  it  is  true,  extinguishes  the 
debt  as  a  legal  subsisting  demand,  while  the  operation  of  the 
statute  is  only  to  destroy  the  remedy.  Yet  it  is  settled  in  the 
one  class  of  cases,  as  well  as  in  the  other,  that  the  new  promise 
is  the  true  and  real  foundation  of  the  cause  of  action,  and, 
strictly  speaking,  upon  it  alone  can  a  recovery  be  had.  Such 
is  tlie  settled  doctrine  of  this  court,  and  since  the  case  of 
Bell  V.  3forrison,  1  Peters,  351,  decided  by  Judge  Story 
more  than  iifty  years  ago,  it  may  be  regarded  as  the  recognized 
doctrine  in  this  country. — Bradford  v.  Spyker,  32  Ala.  134; 
Angell  on  Lim.  (6th  Ed.)  §  212.  Notwithstanding  this  fact, 
the  rules  of  pleading  permit  the  plaintiff  to  declare  upon  the 
original  debt,  and,  when  the  statute  of  limitations  is  pleaded, 
to  reply  the  new  promise. — Angell  on  Lim.  §  288.  In  Brad- 
ford  V.  Spyker,  32  Ala.  148,  this  feature  of  pleading  was  said 
to  be  an  anomaly  in  the  law ;  but  the  court  approved  it,  as 
sanctioned  by  lon^  practice  rather  than  in  principle,  quoting 
the  language  of  Best,  C.  J.  in  Upton  v.  Else,  12  Moore,  303 
(22  Eng.  Com.  Law,  451),  where  he  said:  "Probably,  the 
new  promise  ought  in  strictness  to  be  declared  on  specially  ; 
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but  the  practice  is  inveterate  the  other  way^  and  we  cannot  get 
over  it." 

The  practice  adopted  in  the  present  action  of  declaring  on 
the  original  debt,  where  the  bankruptcy  of  the  defendant  is 
pleaded,  has  prevailed  for  a  long  time  in  this  State.  Though 
an  anomaly  in  the  law,  we  can  see  no  good  to  result  from 
abolishing  it  by  judicial  decision,  but  rather  inconvenience  and 
confusion.  Admitting  it  to  be  wrong  in  principle,  we  feel 
justified  in  permitting  it  to  stand,  if  for  no  other  reason, 
because  it  is  supported,  with  few  exceptions,  by  the  antiquity 
of  uninterrupted  practice,  not  only  in  this  State,  but  generally 
in  the  courts  of  England  and  America. 

2.  The  objection  to  the  party  plaintiff,  in  whose  name  the 
present  suit  was  instituted  or  revived,  is  not  well  taken.  A 
judgment  is  not  "  a  contract^  express  or  implied,  for  the  pay- 
ment of  money,"  within  the  meaning  of  section  2890  of  the 
present  Code,  such  as  entitles  the  assignee  to  bring  an  action 
thereon  in  his  own  name. — Johnson  v.  Martin^  54  Ala.  271., 
The  assignment,  moreover,  was  made  to  the  plaintiif,  Eberlein, 
individually,  after  the  commencement  of  the  action,  having 
been  made  by  Mrs.  Eslava,  the  original  plaintiff  in  the  judg- 
ment, during  her  life-time.  The  legal  title  remained  in  the 
latter,  with  only  an  equity  vested  in  the  assignee.  After  the 
death  of  Mrs.  Eslava,  this  title  passed  to  her  administrator  in 
trust  for  the  beneficiary,  and  the  suit  was  properly  revived  in 
his  name. 

3.  In  Evans  v.  Carey:,  29  Ala.  99,  it  was  decided  that  an 
express  promise  by  a  bankrupt,  to  pay  a  particular  debt  to  a 
creditor,  would  "avoid  the  effect  of  such  discharge,  as  well 
when  the  words  constituting  such  promise  are  spoken  to  a 
third  person,  as  when  they  are  spoken  to  the  creditor  person- 
ally, or  to  his  agent."  On  this  principle,  the  promise  made  to 
the  agent  of  the  assignor  of  the  present  judgment  must  be  held 
to  enure  to  the  benefit  of  the  assignee.  We  follow  this 
authority,  although  it  can  probably  be  justified  solely  on  the 
theory,  that  the  effect  of  the  new  promise  is  only,  using  the 
language  of  Mr.  Parsons,  "  to  do  away  the  obstruction  other- 
wise interposed  by  the  bankruptcy  and  discharge." — 1  Parsons 
Contr.  434 ;  Otis  v.  Gazlin^  31  Me.  567.  It  harmonizes  with 
the  practice,  however,  of  declaring  upon  the  original  debt  in 
such  cases,  and  of  introducing  the  new  promise  by  way  of 
replication  to  the  plea  of  bankruptcy. 

4.  It  is  contended  that  no  recovery  can  be  had  in  the 
present  action,  because  the  plaintiff  was  never  legally  appointed 
administrator  of  Mrs.  Eslava's  estate,  an  issue  which  was  prop- 
erly presented  under  the  plea  of  ne  unques  adm/iniMrato?'. 
The   order   of   the   Probate   Court   of   Mobile,   showing   the 
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appointment,  recites  that  "George Eberlein  is  hereby  appointed 
the  legal  administrator  of  the  said  estate  [of  Celestine  Eslava], 
f or  tm  special inir' pose  of  conductmg  a  suit  at  law  instituted 
by  said  Celestine  Eslava  in  the  City  Court  of  Montgomery,  in 
the  State  of  Alai)ama,  against  one  Frederick  Wolft'e,"  proceed- 
ing further  to  describe  the  present  action.  It  is  insisted  that 
these  letters  of  administration  are  absolutely  void.  The 
authority  of  the  Probate  Court  to  appoint  the  plaintiif  admin- 
istrator is  not  denied.  It  is  not  shown  that  there  is  no  vacancy 
in  the  administration,  and,  in  the  absence  of  evidence  to  the 
contrary,  such  vacancy  must  be  presumed,  in  view  of  the  fact 
that  Courts  of  Probate  in  this  State  are  courts  of  '''■general 
jurisdiction:  for  the  granting  of  letters  testamentary  and  of 
administration.'' — Const.  1875,  Art.  VII.  §  9 ;  Burke  v.  JHuich, 
66  Ala.  568  ;  Allen  v.  Kellam,  69  Ala.  442  ;  Gray's  Adni'rs 
V.  Cruise,  36  Ala.  559.  Conceding  that  Courts  of  Probate 
have  no  power  to  limit  the  duties  of  the  administrator  to  the 
narrow  sphere  of  conducting  a  single  suit,  we  are  unable  to 
perceive  upon  what  principle  this  would  vitiate  the  appoint- 
ment itself.  The  power  to  appoint  is  uncjuestionable,  and  so 
likewise  is  the  judicial  act  of  appointment  in  exercise  of  the 
power.  The  objection,  if  valid,  goes  only  to  the  effort  to  put 
a  limitation  upon  the  authority  of  the  administrator,  which 
would  present  the  case  only  of  the  exercise  of  a  lawful  power 
in  an  unlawful  or  irregular  manner.  Tiiis  would,  at  mosty 
render  the  judgment  voidable  and  not  void,  and  such  irregu- 
larity could  be  presented  only  in  a  direct  proceeding,  and  not 
on  collateral  assailment. —  Bi/rke  v.  Mutch,  66  Ala.  568,  and 
cases  there  cited.  Perhaps  the  sounder  view  would  be,  that 
the  attempt  to  limit  would  be  a  mere  nullity,  in  as  much  as  the 
law  tixes  the  duties  of  the  administrator  after  appointment, 
and  not  the  probate  judge  in  violation  of  the  law.  The  present 
case  does  not  seem  to  be  affected  by  sections  2358  and  2625  of 
the  Code,  relating  to  special  administrators  and  administrators 
ad  litem. 

There  are  some  other  exceptions  in  the  record,  based  upon 
the  rulings  of  the  court  on  the  evidence.  These  we  have 
examined,  and  find  nothing  of  merit  in  them. 

The  judgment  of  the  court  below  is,  in  our  opinion,  free 
from  error,  and  it  is  accordingly  atiirmed. 
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£ill  in  Equity  hy  Widow,  for  Allotment  of  Dower,  loith  Ac- 
count of  Rents  and  Profits;  Cross- Bill  to  revive  and  enforce 
Decree  for  Purchase-Money  as  Lien  on  Land. 

1.  Loan  of  money  to  pay  purchase-money  of  land;  rights  of  lender,  as 
against  purchaser's  vndow. — A  person  who  lends  or  advances  money  to 
pay  the  purchase-money  for  lands,  or  to  pay  a  decree  which  the  vendor 
has  obtained  subjecting  the  land  to  sale  in  satisfaction  of  his  lien,  and 
who  takes  a  mortgage  or  deed  of  trust  on  the  lands  to  secure  the  re- 
payment of  the  money,  can  not  claim  to  be  subrogated  to  the  vendor's 
lien  on  the  land,  nor  to  have  the  decree  revived  and  enforced  in  his 
favor;  and  the  wife  of  the  purchaser  not  joining  with  her  husband  in 
the  execution  of  the  mortgage  or  deed  of  trust,  her  right  to  dower  in  the 
lands  is  superior  to  the  rights  and  equities  of  the  lender. 

2.  Merger  of  parol  stipulations  in  writing. — When  a  contract  is  re- 
duced to  writing,  executed  by  one  party  and  accepted  by  the  other,  the 
writing  becomes,  in  the  absence  of  fraud  or  mistake,  the  sole  memorial 
and  expositor  of  the  terms  of  the  contract,  and  all  prior  verbal  stipula- 
tions are  merged  in  it. 

Appeal  from  the  Chancery  Court  of  Limestone. 

Heard  before  the  Hon.  Thomas  Cobhs. 

This  appeal  was  sned  out  from  a  decree  of  the  chancellor 
sustaining  a  demurrer  to  a  cross-bill,  which  was  filed  by  Joseph 
A.  Pettus,  individiiallj  and  as  administrator  of  the  estate  of 
H.  J.  Cartwright,  deceased,  together  with  M.  T.  Cartwright, 
against  Mrs.  Sarah  A.  McKinnej,  the  widow  of  James  H.  Mc- 
Kinney, deceased,  together  with  the  children  and  heirs  of  said 
McKinnev,  and  the  heirs  at  law  of  William  E.  Eddins,  de- 
ceased, ^he  original  bill  in  the  cause  is  not  set  out  in  the 
transcript,  and  the  only  averment  of  the  cross-bill,  as  to  its 
allegations,  purpose  and  prayer,  is  in  these  words :  "  In  said 
original  cause,  said  Sarah  A.  McKinney  therein  seeks  to  have 
dower  and  homestead,  and  the  incidental  rents  and  profits, 
allowed  her  in  certain  lands,  hereinafter  described ;  and  said 
Pettus  and  M.  T.  Cartwright  deny  and  dispute  her  claims  on 
various  grounds."  "The*  facts  and  circumstances  connected 
with  said  land  and  claim,"  as  the  cross-bill  further  alleged,  so 
far  as  material  to  an  understanding  of  the  points  decided  by 
this  court,  are  these:  In  February,  1861,  JatTies  II.  McKinney 
bought  of  W.  E.  Eddins  two  tracts  of  land,  known  respectively 
as  tlie  "Burt  place"  and  the  "Stewart  place,"  paying  part  of 
the  i)urchase-money  in  cash,  and  executing  his  two  promissory 
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notes  for  the  residue,  payable  respectively  two  and  three  years 
after  date,  with  interest ;  receiving  from  said  Eddins  his  bond, 
conditioned  to  make  title  "  by  the  last  day  of  the  present  year, 
1861,"  and  entering  into  possession  under  the  contract.  These 
notes,  not  being  paid  at  maturity,  were  afterwards  transferred 
by  said  Eddins  to  Iwichard  B.  Eagin,  who,  in  July,  1867,  filed 
a  bill  in  equity  against  said  McKinney,  in  the  Chancery  Court 
of  Limestone,  to  subject  the  lands  to  their  payment;  and  he 
obtained  a  decree,  ordering  a  sale  of  the  lands  by  the  register, 
unless  the  amount  due  on  the  notes  was  paid  on  or  before  the 
1st  November,  1868.  The  money  not  being  paid  by  the  day 
specified,  the  register  advertised  the  lands  for  sale,  under  the 
decree,  on  the  7th  December,  1868;  and  on  that  day,  before 
the  sale,  as  the  cross-bill  alleged,  "  said  James  H.  McKinney 
went  to  Andrew  C.  Legg,  and  begged  and  besought  him  to 
advance  the  amount  of  said  decree,  and  thereby  prevent  the 
sale  of  said  lands,  and  promised  to  give  him,  and  that  he  should 
Iiave,  a  valid  lien,  mortgage,  or  deed  of  trust  on  said  lands,  if 
he  would  thus  aid  him,  said  McKinney.  Thereupon,  said  Legg 
advanced  the  amount  of  said  decree,  and  the  costs  of  said  suit, 
to  the  said  McKinney,  though  his  solicitor;  and  at  the  same 
time,  and  in  accordance  with  said  promises  of  said  McKinney 
previously  made,  took  from  said  McKinney  a  deed  of  trust  on 
said  lands  to  secure  the  same.  In  consequence  of  said  promises, 
said  advance,  and  said  deed  of  trust,  the  register  stopped  his 
proceedings  to  sell  said  land ;  and  said  decree  stands  to  this 
day,  unsatisfied,  unreceipted,  and  unreversed." 

The  deed  of  trust,  a  copy  of  which  was  made  an  exhibit  to 
the  cross-bill,  recites  that  "the  party  of  the  second  part  [A.  E. 
Legg]  has  this  day  advanced  to  the  party  of  the  first  part  [Jas. 
H.  McKinney]  the  sum  of  {^610.07  to  secure  his  land  from 
sale,  it  being  agreed,  as  part  of  the  consideration,  and  as  an 
inducement  for  the  said  party  of  the  second  part  to  advance 
said  Slim  above  specified,  that  the  said  party  of  the  first  part 
would  convey  the  property  hereinafter  mentioned  to  IL  J. 
Cartwright,  as  trustee,  to  secure  the  same ;"  conveys  the  lands, 
including  both  places,  to  said  Cartwright  as  trustee,  with  power 
of  sale  if  default  should  be  made  in  the  repayment  of  the 
money  "  on  or  before  twelve  months  after  the  making  of  this 
deed  ;"  is  signed  by  said  McKinney,  Legg,  and  Cartwright, 
attested  by  two  witnesses,  and  filed  for  record  in  the  Probate 
Court  on  the  28th  December,  1868.  In  February,  1870,  as  the 
cross-bill  further  alleged,  "  said  Legg,  for  value,  assigned  and 
transferred  said  deed  of  trust,  with  all  his  rights  thereunder, 
to  said  H.  J.  Cartwright,"  the  trustee  therein  named.  Cart- 
wright died,  intestate,  in  May,  1871,  and  letters  of  administra- 
tion on  his  estate  were  duly  granted  to  said  J.  A.  Pettus,  who 
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was  still  acting  as  administrator  when  the  cross-bill  was  filed. 
In  Januar}',  1873,  said  administrator  sold  the  lands,  under  the 
power  contained  in  the  deed  of  trust ;  M.  T.  Cartwright,  who 
joined  with  him  as  complainant  in  the  cross-bill,  becoming  the 
purchaser,  at  the  price  of  $500,  and  receiving  a  conveyance 
from  the  administrator.  "Said  Jas.  H.  McKinnej  at  once 
voluntarily  surrendered  the  possession  of  said  land  to  said  M. 
T.  Cartwright,  rented  from  him  the  portion  of  said  land  known 
as  the  '  Burt  place,'  and  moved  out  from  the  portion  of  said 
land  known  as  the  '  Stewart  place,'  a  day  or  two  before  he  died, 
February  18th,  1873."  After  the  death  of  said  McKinney,  his 
two  grown  sons  "  fulfilled  his  contract  of  lease  of  the  said 
'Burt  place,' which  was  for  the  balance  of  the  year  1873; 
while  Mrs.  Sarah  A.  McKinney,  his  widow,  immediately  after 
his  death,  "took  what  personal  property  of  his  estate  she 
wanted,  expressed  herself  satisfied  with  her  share  of  his  estate 
thus  taken,  and  voluntarily  left  and  abandoned  said  land,  with 
no  purpose  ever  to  return  thereto ;  she  established  her  home 
elsewhere,  and  did  not  in  any  manner  intimate  or  indicate  that 
she  claimed  dower  or  homestead  in  said  lands,  until  more  than 
one  year  afterwards,"  when,  she  filed  her  petition  in  the  Probate 
Court,  asking  an  allotment  of  homestead  in  the  land.  Her 
right  of  liomestead  was  contested  by  said  Pettus  as  adminis- 
trator, who  brought  the  case  to  this  court  by  appeal,  but  his 
appeal  was  dismissed. — Pettus  v.  McKinney,  56  Ala.  41. 

On  the  12th  February,  1873,  a  few  days  before  his  death, 
said  James  H.  McKinney,  "  for  value,  sold  and  conveyed  his 
equity  or  right  of  redemption  in  said  lands  to  his  adult  son, 
James  D.  McKinney,  who,  on  2l8t  February,  1873,  for  value, 
sold  the  same  to  said  Pettus ;  and  soon  after  said  Pettus  thus 
acquired  said  equity  or  right  of  redemption,  he  paid  said  M. 
T.  Cartwright  the  $500  he  paid  for  said  land,  with  ten  per  cent, 
thereon,  and  took  from  him  a  deed  to  said  land,  which  is  made 
an  exhibit  to  this  bill.  Said  Sarah  A.  McKinney  knew  of  both 
of  said  transactions  as  to  said  equity  or  right  of  redemption, 
was  present  at  the  first  one,  and  made  no  objection  to  either. 
There  were  two  separate  and  distinct  sets  of  liouses  and 
dwelling-places  on  said  land,  each  adapted  to  and  used  as  a 
homestead,  one  on  the  '  Bnrt  place,'  and  one  on  the  '  Stewart 
place.'  When  said  deed  of  trust  was  executed,  said  James  H. 
McKinney  lived  with  his  family  at  and  on  the  *  Stewart  place ;' 
but  afterwards,  and  shortly  before  his  death,  left  and  abandoned 
said  place  with  his  family,  and  the  eighty  acres  of  land  on 
which  he  then  resided,  and  moved  on  to  the  M^urt  place,' 
where  he  thenceforth  lived  as  the  tenant  of  said  Cartwright." 

On  these  allegations,  the  cross-bill  prayed,  "that  said  debt 
mentioned  in  said  deed  of  trust  be  held  and  declared  a  pur- 
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chase-money  debt  for  said  land,  precluding  dower  and  home- 
stead therein  as  to  said  Sarah  A.  McKinney ;  that  said  previous 
Eromise  and  agreement  of  said  James  H.  ^McKinney,  that  said 
e}:^g  should  have  a  good  and  valid  claim  and  lien  on  said  land, 
in  consideration  of  tne  advance  of  said  money  to  said  Fagin, 
be  effectuated  and  enforced  in  favor  of  said  Pettus ;  that  the 
lien  for  the  purchase-money  of  said  land,  and  the  said  decree 
therefor  in  favor  of  said  Eddins  and  said  Eagin  be  revived  in 
favor  of  said  Pettus,  and  declared  superior  to  the  claim  of 
dower  and  homestead  by  said  Sarah  A.  McKinney ;  that  said 
proceedings  in  said  Probate  Court,  for  the  allotment  of  home- 
stead to  said  Sarah  A.,  be  enjoined  ;  and  said  Sarah  A.  be  de- 
clared estopped  from  claiming  homestead  in  said  land  ;  that  all 
clouds  on  the  title  of  said  Pettus  to  said  land  be  removed,  and 
whatever  title  to  said  land  there  may  be  in  any  of  the  defend- 
ants be  divested  out  of  them  by  the  decree  of  the  court,  and 
declared  vested  in  said  Pettus." 

Mrs,  McKinney  tiled  a  demurrer  to  this  cross-bill,  assigning 
ten  special  grounds  of  demurrer,  and  also  moved  to  dismiss 
it  for  want  of  equity.  The  chancellor  sustained  the  demurrer 
and  the  motion,  and  dismissed  the  cross-bill;  and  his  decree  is 
now  assigned  as  error. 

McClellan  &  McClellan,  for  appellants. — 1.  Under  the 
facts  stated,  an  equitable  lien  on  the  land  was  created  in  favor 
of  A.  C.  Legg,  which  a  court  of  equity  will  enforce  in  his  favor, 
or  in  favor  of  his  assignees,  against  the  husband,  and  against 
his  privies  in  blood  or  estate, — Jones  on  Chat.  Mortgages,  §  10 ; 
74  N.  Y.  348 ;  35  Ala.  131 ;  24  Ala.  37 ;  1  Speer's  (S.  C.)  Eq. 
413;  2  Dess.  Eq.  582.  This  principle  will  be  applied  to 
this  agreement,  even  if  the  deed  of  trust  should  be  held  void. 
1  Jones  Mort.  168,  169.  The  husband  had  the  right  to  make 
this  agreement,  regardless  of  the  wife,  because  the  lien  for  the 
purchase-mone}'  was  superior  to  any  right  she  could  have. — 40 
Ala.  538;  Thompson  on  Homestead,  331,  334,  342-4,  365; 
1  Brick.  Dig.  613,  §  22. 

2.  The  wife's  signature  to  the  deed  was  not  essential  to  its 
validity.  When  the  purchase-money  is  advanced  by  a  third 
person,  to  whom  the  vendee  simultaneously  gives  a  mortgage 
or  deed  of  trust  on  the  land,  the  right  of  such  mortgagee,  or 
of  those  holding  under  him,  is  superior  to  any  claim  of  dowei 
on  the  part  of  the  vendee's  widow. — Boynton  v.  Sawyer.  35  Ala. 
497;  Gillespie  v.  Somerville^  S  Stew.  &  P.  44r;  Brooks  v. 
Woods,  40  Ala.  538;  Esluva  v.  Ze2>retre,  21  Ala.  504;  14  Ala. 
371;  62  Ala.  526;  Crahh  v.  Pratt,  15  Ala.  MZ  \.  Edmxmdscm 
V.  WeM,  27  Ala.  578;  1  Jones  Mort.  464,  466,  527-30;  2  Ih. 
927,  944-5 ;  4  Wait's  Ac.  »fe  Def .  563-4 ;  6  Cowen,  316 ;  1  Bar- 
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bour,  399 ;  1  Paige,  192 ;  14  Maine,  299 ;  14  Peters,  21 ;  T 
Halst.  22;  2McCord,54;  4  Mass.  566;  15  Johns.  458;  1  Cow- 
en,  560 ;  14  Mass.  351 ;  27  Maine,  11 ;  4  Leigh,  30 ;  10  N.  H. 
500  ;  1  Bay,  312 ;  13  Me.  489;  45  Me.  493 ;  1  Bish.  M.  W.  326-7 ; 
Co.  Litt.  31 ;  Thompson  on  Homestead,  331-61 ;  Central  Law 
Journal,  April,  1881,  p.  330;  same,  October  14,  1881,  p.  298; 
same,  November  11th,  1881,  p.  379.  The  law  as  to  homestead 
rights  is  the  same. — Thomp,  on  Homestead,  333-43,  361-2; 

1  Jones  Mort.  464-  6 ;  45  Geo.  483 ;  5  Nev.  233  ;  37  111.  438 ; 
20  111.  53 ;  2  Allen,  Mass.  390 ;  14  Mass.  351 ;  51  N.  H.  448 ; 
51  111.  500 ;  8  Cal.  271 :  10  Cal.  380 ;  16  Cal.  156, 181 ;  7  Iowa, 
60 ;  20  N.  Y.  412 ;  29  Ark.  591 ;  44  Barb.  232 ;  1  Sandf .  N. 

y.  76. 

3.  What  is  said  in  Pettus  v.  McKinney^  56  Ala.  41,  against  this 
unbroken  array  of  authorities,  is  mere  dictum^  the  appeal  hav- 
ing been  dismissed  for  want  of  jurisdiction.  That  proceeding, 
too,  was  at  law,  where  form  is  regarded ;  wliile  tliis  is  in  equity, 
where  the  substance  only  is  looked  to.  In  Chapman  v.  Ahrarm, 
61  Ala.  108,  the  deed  to  the  vendee  was  executed  three  months 
before  the  mortgage  was  made  to  the  person  who  paid  the  pur- 
chase-money. 

4,  When  the  husband  died,  the  act  of  February  8th,  1872, 
was  in  force ;  and  that  act  was  repealed  by  the  act  of  April  23d, 
1873,  which  contained  no  saving  clause ;  thus  leaving  the  right 
of  homestead  dependent  on  the  constitution  of  1868,  which 
gives  a  homestead  only  against  debts  contracted  since  its  adop- 
tion. Legg's  debt  being  only  an  extention  or  renewal  of  the 
original  debt,  which  was  contracted  in  1861,  no  homestead  right 
can  be  asserted  against  it. — Thompson  on  Homestead,  359-60, 
311-16 ;  37  111.  438 ;  51  N.  H.  448 ;  42  K  H.  43 ;  4  Bush,  Ky. 
379;  22Gratt.  266;  10  Allen,  Mass.  146;  17  7i.  145;  15  Wall. 
610;  67  K  C.  393. 

5,  If  the  deed  qf  trust  is  defective,  or  inoperative,  the  origi- 
nal lien  or  incumbrance,  which  was  discharged  by  the  money 
advanced  by  Legg,  will  be  revived  in  his  favor,  and  he  or  his 
assignees  will  be  subrogated  to  the  rights  of  the  original  ven- 
dor.—1  Jones  Mort.   208,  874-85,  966-71,  529-30,  205-07; 

2  Ih.  966;  62  Ala.  526;  57  Ala.  432;  Sheldon  on  Subr.  8,  19, 
20,  38. 

6.  When  the  deed  of  trust  was  executed,  the  husband  re- 
sided on  the  "Stewart  place,"  and  occupied  it  as  his  residence; 
and  if  the  deed  be  invalid  as  an  alienation  of  that  place,  for 
want  of  the  wife's  signature,  it  is  certainly  valid  as  to  the  other 
lands. — 55  Ala.  344.  But  he  afterwards  abandoned  and  sur- 
rendered the  possession  of  that  place,  and  was  residing  on  the 
"Burt  place"  at  the  time  of  his  death;  and  if  any  right  of 
homestead  attached  to  that  place,  it  was  subsequent  and  inferior 
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to  the  deed  of  trust.  His  widow,  then,  can  not  claim  a  home- 
stead in  either  place :  not  in  the  "  Stewart  place,"  because  it  was 
not  her  husband's  residence  at  the  time  of  his  death  ;  nor  in  the 
'•  Burt  place,"  because  it  had  been  conveyed  by  the  deed  of  trust 
before  any  right  of  homestead  attached. — 55  Ala.  367;  53  Ala. 
135, 147. 

Jas,  Benagii,  contra. — The  decree  in  favor  of  ^agin  was  ex- 
tinguished by  the  payment  of  the  debt,  principal,  interest,  and. 
costs,  as  alleged  in  the  cross-bill ;  and  the  vendor's  lien  was 
thereby  discharged.— 2  Brick.  Dig.  323,  §  12;  Ih.  324,  §  15; 
Ih.  325,  §  33.  All  previous  "promises  and  agreements"  be- 
tween Legg  and  McKinney  were  merged  in  the  deed  of  trust, 
when  it  was  accepted  ;  and  the  rights  of  the  parties  must  be  deter- 
mined by  the  deed. — Smith,  Contr.  20,  28;  Sto.  Contr.  §  671; 
Chit.  Contr.  199 ;  1  Greenl.  Ev.  §  275 ;  1  Brick.  Dig.  396,§  297. 
As  against  the  widow's  rights  of  dower  and  homestead,  the  deed 
of  trust  is  inoperative  and  void. — Pettus  v.  McKinney,  56  Ala, 
41 ;  Chapman  v.  Abrahams,  61  Ala.  108 ;  1  Scribner  on  Dower, 
264,  §  47.  The  deed  of  trust,  if  taken  by  Eddins,  would  have 
been  a  waiver  of  the  vendor's  lien  on  the  land ;  and  being  taken 
by  Legg,  claiming  as  an  assignee  of  the  debt  to  Eddins,  it  must 
have  the  same  effect. — Machreath  v.  Symonds,  40  Law  Library, 
243  ;  Bispham's  Equity,  §  355,  and  cases  cited ;  Foster  v.  Trus- 
tees, 3  Ala.  302;  Walker  v.  Struve,  70  Ala.  167;  Donegan  v. 
Hentz,  70  Ala.  437 ;  CosUr  v.  Bank,  24  Ala.  37.  ' 

BRICKELL,  C.  J. — The  particular  question  of  importance, 
and  decisive  of  the  rights  of  the  parties,  presented  by  this 
record — whether  the  lender  of  money  to  discharge  lands,  the 
homestead  of  the  borrower,  from  the  lien  of  the  vendor  for 
the  payment  of  the  purchase-money,  acquires  a  right  to  be  re- 
paid, which  is  superior  to,  and  will  prevail  over  the  right  of 
the  widow  of  the  borrower  to  the  homestead — was  decided  ad- 
versely to  the  appellants,  when  a  cause  between  these  parties 
was  before  this  court  at  a  former  term,  on  appeal  from  a  decree 
of  the  Court  of  Probate  assigning  homestead  to  the  widow. 
Pettus  V.  McKinney,  56  Ala.  41.  Subsequently,  in  Chapmam, 
V.  Ah'aharns,  61  Ala.  108,  the  court  decided,  that  an  advance 
of  money  to  a  purchaser,  to  relieve  lands  from  the  incumbrance 
of  the  lien  of  the  vendor,  or  the  payment  of  money  for  that 
purpose,  at  the  request  of  the  purcliaser,  to  whom  the  vendor, 
on  the  payment,  conveyed  the  lands,  did  not  create  a  resulting 
trust  in  favor  of  the  lender,  nor  was  he  entitled  to  be  subro- 
gated to  the  lien  of  the  vendor,  which  was  by  the  payment  ex- 
tinguished. The  advance,  or  payment,  was  made  upon  a  ver- 
bal promise  that  it  should  be  secured  by  a  mortgage  on  the 


114  SUPREME   COURT  [Dec.  Term, 

[Pettus  V.  McKinnej'.] 

lands;  which  was  subsequently  executed,  but  was  invalid,  be- 
cause the  purchaser  was  a  married  woman,  to  whom  the  lands 
on  the  payment  were  conveyed,  thereby  becoming  her  statutory 
separate  estate,  the  alienation  of  which  by  mortgage  was  unau- 
thorized. My  own  opinion  was,  that,  under  the  facts  of  that 
case,  the  parties  did  not  intend  a  payment  of  the  debt  for  the 
purchase-money,  nor  an  extinguishment  of  the  lien  upon  the 
lands,  but  merely  the  substitution  of  one  creditor  for  another, — 
a  change  in  the  form  and  evidence  of  the  debt,  but  not  of  its 
character,  and  the  preservation  by  mortgage  of  the  lien  to  which 
the  lands  were  subject ;  that  the  loan  of  the  money,  its  appli- 
cation, the  conveyance  to  the  wife,  and  the  mortgage,  were  but 
parts  of  one  transaction,  to  which  should  be  applied  the  general 
doctrine  of  a  court  of  equity,  that  a  deed  conveying  lands  un- 
conditionally, and  a  mortgage  made  by  the  grantee  to  secure 
the  payment  of  the  purcase-money,  contemporaneously  exe- 
cuted, are  read  as  if  they  were  but  one  instrument,  and  practi- 
cally the  legal  effect  is,  that  an  estate  on  condition  is  created, — 
an  estate  which  can  become  absolute  only  on  the  payment  of 
the  purchase-money.  That  view  did  not  receive  the  acceptance 
of  a  majority  of  the  court,  and  the  principle  already  stated  was 
announced. 

Without  departure  from  these  decisions,  which  are  rules  of 
property,  and  can  not  without  the  introduction  of  insecurity  to 
the  titles  to  lands  be  disturbed,  it  is  manifest  the  right  of  the 
widow  must  prevail.  In  the  execution  of  the  deed  of  trust  to 
the  lender  of  the  money,  made  on  the  day,  of  the  loan,  she  did 
not  join.  The  constitution  declares  void  an  alienation  of  the 
homestead  by  the  husband,  in  the  execution  of  which  the  wife 
does  not  join.  The  parol  agreement  of  the  husband,  that  the 
lender  should  have  a  security  upon  the  lands  for  the  re-payment 
of  the  money  borrowed,  was  satisfied  by  the  execution  of  the 
deed  of  trust,  and  as  a  satisfaction  the  lender  accepted  it.  There 
was  no  fraud,  no  mistake  of  fact ;  in  it  all  previous  parol  stipu- 
lations were  merged.  When  parties  make  agreements  verbally, 
and  then  reduce  them  to  writing,  in  the  absence  of  fraud  or 
mistake,  the  writing  becomes  the  sole  memorial  and  expositor 
of  the  contract,  and  in  it  all  prior  parol  or  verbal  stipulations 
are  merged. — 1  Brick".  Dig.  865,  §  866. 

The  debt  for  the  purchase-money  having  been  extinguished, 
the  husband  by  the  payment  was  clothed  with  a  perfect  equity 
in  and  to  the  lands.  There  remained  outstanding  in  the  origi- 
nal vendor  no  more  than  the  naked  legal  estate,  wliich  was  held 
in  trust  for  the  husband,  and  a  conveyance  of  which  he  had  an 
unqualified  right  to  demand  and  compel.  The  statute  entitles 
a  widow  to  dower  in  all  lands,  of  wliich  the  husband,  at  the 
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time  of  his  death,  has  a  perfect  equity,  having  paid  all  the  pur- 
chase-money thereof. — Code  of  1876,  §  2232. 

We  find  no  error  in  the  decree  of  the  chancellor,  and  it  must 
be  affirmed. 


Conner  and  W^ife  v.  Smith. 

Bill  in  Equity  hy  Purchasers  from  Mortgagor^  fc/r  Account 
and  Redemption^  against  Purchaser  at  Mortgage  Sale. 

1.  Averments  of  hill  for  account  and  redemption. — Where  the  children 
of  the  mortgagor,  claiming  as  subsequent  purchasers  from  him,  file  a  bill 
against  the  mortgagee  and  purchasers  at  a  sale  under  the  mortgage, 
alleging  fraud  and  oppression  practiced  by  the  mortgagee  in  the  matter 
of  the  accounts,  and  asking  an  account  and  redemption,  "  they  must 
allege  the  true  state  of  tlie  account  between  tlie  mortgagor  ancf  mort- 
gagee— that  is,  must  allege  the  amount  claimed  by  the  mortgagee,  and 
the  amount  admitted  by  the  mortgagor,  or  show  the  several  items  con- 
tested between  them."  General  averments  that  the  balance  due,  if  any, 
was  inconsiderable,  and  that  the  purchasers  bought  with  knowledge  of 
the  true  state  of  the  account,  are  not  sufficiently  certain  and  definite. 

2.  Variance  betveen  allegations  and  proof. — Where  the  bill  is  filed  by 
subsequent  purchasers,  against  the  mortgagee  and  alleged  sub-purchasers 
claiming  under  him,  asking  an  account  and  redemption  ;  w'hile  the  proof 
shows  that  a  part  of  the  i)roperty,  though  conveyed  by  the  mortgage, 
was  never  sold  under  it,  and  that  the  defendant  claiming  that  part  holds 
under  a  purchase  at  a  sale  by  the  register  foreclosing  a  former  lien, — the 
variance  is  fatal,  unless  cured  by  amendment. 

3.  Multifariousness. — A  bill  which  seeks  an  account  of  the  mortgage 
debt,  and  a  redemption  of  the  several  lots  and  parcels  of  land  conveyed 
by  it ;  and  which  shows  on  its  face  that  the  several  sub-purchasers  claim 
separate  and  distinct  lots,  and  that  one  of  the  lots  was  not  sold  under 
the  mortgage,  but  was  bought  by  the  defendant  claiming  it  at  a  sale 
under  a  decree  foreclosing  an  older  lien, — is  multifarious. 

4.  Dismissal  on  demurrer,  in  vacation. — When  a  bill  is  dismissed  on 
demurrer  in  vacation,  on  account  of  defects  which  are  amendable,  the 
complainant  should  be  allowed  an  opportunity  to  amend  it ;  and  the 
failure  to  allow  him  an  opportunity  to  amend  will  work  a  reversal  of  the 
decree  on  error. 

Appeal  from  the  Chancery  Court  of  Madison. 

Heard  before  the  Hon.  N.  S.  Graham. 

The  original  bill  in  this  case  was  filed  on  the  17th  February, 
1877,  by  Thomas  U.  Conner  and  his  wife,  who  was  a  daughter 
of  William  H.  Moore,  jointly  with  the  other  children  of  said 
Moore,  against  Elon  G.  Smith,  Robert  H.  Herstein,  Maurice 
Bernstein,  and  others ;  and  sought  to  redeem  certain  real  prop- 
erty, consisting  of  a  block  of  stores  in  Huntsville  and  other 
parcels  of  land,  which  had  been  conveyed  by  said  Moore  to  his 
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children,  by  deed  dated  September  11th,  1866,  in  payment  of 
an  admitted  indebtedness  "  to  a  large  amount,"  as  stated  in  the 
deed.  This  deed,  in  describing  and  conveying  the  property, 
stated  that  it  was  "  subject  to  debts  due  to  Joseph  C.  Bradley 
and  E.  G.  Smith."  The  debt  due  to  said  E.  G-.  Smith  was 
secured  by  a  deed  of  trust  on  the  property,  which  was  dated 
May  10th,  1866,  and  by  which  the  property  was  conveyed  to 
r.  P.  Ward,  as  trustee,  with  power  of  sale  if  tlie  debt  was  not 
paid  on  or  before  March  16th,  1867.  The  propert}^  was  sold 
by  the  trustee  under  this  deed.  Smith  himself  becoming  the 
purchaser ;  and  he  afterwards  sold  and  conveyed  the  lots,  by 
separate  conveyances,  to  the  several  defendants.  A  portion  of 
the  property  was  also  sold  by  the  register  in  chancery,  under  a 
decree  foreclosing  the  lien  of  the  debt  in  favor  of  Bradley ; 
and  one  of  tlie  defendants  was  in  possession  of  that  lot,  claiming 
under  a  purchase  at  the  register's  sale.  As  the  case  is  here 
presented,  it  is  unnecessary  to  state  in  detail  the  facts  connected 
with  these  several  matters.  The  bill  prayed  an  account  of  the 
mortgage  debt  to  Smith,  charging  fraud  and  oppression  on  his 
part,  and  knowledge  by  the  sub-purchasers  from  him  of  the 
true  state  of  the  account ;  and  sought  to  redeem  on  payment 
of  the  balance  due,  if  any. 

The  case  was  before  this  court  at  its  special  November  term, 
1880,  on  appeal  from  the  chancellor's  decree  overruling  a  de- 
murrer to  the  original  bill ;  when  the  chancellor's  decree  was 
reversed,  and  the  cause  remanded. — Smith  v.  Conner  and  Wife, 
65  Ala.  371-77.  After  the  remandment  of  the  cause,  the  bill 
was  amended ;  and  the  present  appeal  is  sued  out  from  the 
chancellor's  decree  sustaining  the  demurrers  to  the  bill,  original 
and  amended,  and  dismissing  it  for  want  of  equity.  The  ma- 
terial facts,  as  the  case  is  now  presented,  are  stated  in  the 
opinion  of  the  court. 

D.  P.  Lewis,  for  appellants. — So  far  as  Smith  is  concerned, 
the  bill  certainly  contains  equity.  If  the  infants  are  preju- 
diced by  any  defects  in  the  bill,  the  court  will  order  it  to  be 
amended. — Story's  Eq.  PI.  §  892.  The  dismissal  of  the  bill  in 
vacation,  without  allowing  the  appellants  an  opportunity  to 
amend,  must  work  a  reversal. — Little  v.  Snedeco7\  52  Ala.  167 ; 
Bishop  V.  Ward,  59  Ala.  253 ;  Kingsbury  v.  Milner,  69  Ala. 
502. 

.  Cabaniss  &  Ward,  and  L,  P.  Walkek,  contra,  contended 
that  the  bill  was  multifarious,  and  was  obnoxious  to  the  other 
grounds  of  demurrer  specifically  assigned. 

STONE,  J. — This  case  has  been  heretofore  in  this  court — 65 
Vol.  lxxiv. 
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Ala.  371.  We  then  declared,  that  the  demurrers  of  the  de- 
fendants to  the  original  bill  should  be  sustained,  unless  it  was 
amended  so  as  to  give  it  equity.  "We  did  not  point  out  the 
assigned  grounds  of  demurrer  which  should  be  sustained,  but 
we  specified  three  particulars  in  which  the  bill  was  defective. 
The  cause  being  remanded  to  the  court  below,  an  amended 
bill  was  tiled,  in  which  the  defects  in  the  original  bill  which 
we  had  pointed  out  were  attempted  to  be  remedied.  There 
was  a  demurrer  to  the  amended  bill,  which  the  chancellor  sus- 
tained, and  dismissed  the  bill. 

Among  the  grounds  specified  in  the  demurrer  to  the  original 
bill,  was  the  charge  that  it  was  multifarious.  The  chancellor, 
on  the  last  hearing,  reached  the  conclusion  that  we  had  pro- 
nounced the  bill  defective  on  this  account.  We  did  not 
expressly  rule  on  this  question,  although  it  was  probably  our 
duty  to  do  so.  It  is  not  embraced  in  the  three  propositions, 
which  we  asserted  were  fatal  to  the  bill  as  then  presented. 
We  will  recur  to  this  subject  further  on. 

In  our  former  opinion,  speaking  of  the  original  bill,  we  said  : 
"There  is  no  averment  of  the  bill,  showing  the  true  state  of 
account  between  Moore  and  Smith,  or  tending  to  show  that 
Herstein  and  Bernstein  liad  any  knowledge  or  notice  thereof, 
or  that  they,  to  any  extent,  participated  in,  or  were  cognizant 
of  any  fraud  or  oppression  practiced  by  Smith,  if  any  were 
practiced.  The  averments  of  the  bill  on  this  subject  are  very 
vague."  The  attempt  to  heal  this  defect  in  the  amended  bill 
is  in  the  following  language :  "  That  at  the  time  of  said  sale, 
the  said  purchasers  [Herstein  and  Bernstein]  had  full  knowl- 
edge and  information,  by  notice  from  complainants,  what  were 
their  rights  with  respect  to  said  corner  lot,  and  in  respect  to 
the  adjoining  lot,  which  was  subsequently  bought  by  them 
from  said  Eion  G.  Smith ;  that  they  had  full  notice  of  the 
transfer  of  William  H.  Moore  to  complainants,  of  the  property 
in  question  ;  that  the  same  was  on  valuable  consideration  ;  that 
the  account  of  Elon  G.  Smith  against  William  H.  Moore  was 
unjust,  and  destitute  of  all  equity  and  fairness ;  that  the  same 
was  nearly,  if  not  quite  discharged,  and  that  said  Smith  was 
using  the  large  account,  without  recognizing  and  allowing  the 
just  credits  to  which  the  same  was  entitled,  inequitably  and 
oppressively,  and  thereby  placing  it  out  of  the  power  of  the 
said  William  H.  Moore,  or  complainants,  to  pay  any  small 
balance,  if  any  were  due,  and  depress  the  value  of  the  said  lots 
80  sold.  And  complainants  aver  that  said  Herstein  and  Bern- 
stein became  the  purchasers  of  said  lot  from,  the  register,  and 
the  lot  from  Elon  G.  Smith,  with  a  full  knowledge  of  the  facts 
above  set  forth,  and  at  less  than  two-thirds  of  the  value  of  said 
property  ;  that  they  purchased   what  they  knew  to  be  a  great 
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bargain,  with  full  knowledge  of  the  facts  that  made  their  title 
imperfect.  And  complainants  aver  that  they  believe  that,  at 
the  time  the  said  Elon  G.  Smith  purchased  the  said  lot  in  the 
Moore  block  (which  he  did  for  the  sum  of  83,000),  the  said- 
William  H.  Moore  owed  him,  if  any  thing,  an  inconsiderable 
sum,  the  precise  amount  of  which,  if  any  thing,  complainants 
can  not  tell,  and  a  reference  will  be  necessary  to  determine  the 
same ;  .  .  that  Smith  claimed  a  large  amount  of  debt  that 
was  not  due,  and  entirely  lictitious ;  that  this  claim,  under  a 
sale  by  virtue  of  a  power  in  the  deed  of  trust,  operated  to  op- 
press and  overwhelm  said  Moore  and  complainants.  Complain- 
ants aver  that  the  truth  is,  as  they  believe  on  information,  that 
said  William  H.  Moore  was  not  really  indebted  to  said  Smith 
in  any  sum,  upon  a  proper  statement  of  the  accounts,  at  the 
date  of  sale  under  said  mortgage,  and  that  said  Bernstein  and 
Herstein  purchased  with  all  the  means  of  knowing  the  true 
state  of  said  account." 

It  can  scarcely  be  affirmed  that  this  meets  the  requirements 
of  our  former  ruling.  It  does  not  show  the  state  of  accounts 
between  Moore  and  Smith.  It  fails  to  show  the  sum  claimed 
by  Smith  as  due  to  him,  fails  to  show  the  sum  conceded  by 
Moore  to  be  due,  and  thus  fails  to  show  the  difference,  if  any, 
which  existed  between  them.  There  is  a  generality  and  indefi- 
niteness  of  averment,  pervading  alike  the  original  and  amended 
bills,  which  fall  short  of  the  rules  required  in  pleading.  Bills, 
in  their  statements  of  fact,  should  be  so  clear  and  specific,  as 
that  defendants  may  be  informed  what  is  claimed,  what  they 
are  required  to  answer,  and  that  the .  court  may  know  what 
decree  to  render,  in  case  of  demurrer,  or  decree  pro  confesso. 
McDonald  v.  Moljile  Life  Insurance  Co.,  h%  Ala.  468.  The 
complainants  in  this  case  are  the  children  of  William  H. 
Moore,  who  had  the  contested  dealings  with  Smith.  It  would 
be  harsh  to  suppose,  in  the  absence  of  averment,  that  he,  the 
father,  was  unwilling  to  furnish  them  information  of  the 
nature  and  extent  of  claims  set  up  by  Smith,  and  of  the  items 
disputed,  and  credits  claimed  by  him,  Moore.  A  statement  of 
the  account,  thus  made  out,  would  have  presented  the  real  issue 
in  an  important  phase  of  tliis  cause,  and  would  have  narrowed 
the  area  of  proof  to  tlie  items  thus  controverted.  It  is  almost 
useless  to  add,  this  would  have  greatly  simplified  the  contro- 
versy,— tlie  real  purpose  of  pleading.  As  the  pleadings  now 
stand,  we  are  wholly  uninformed  of  the  sum  claiuied  by  Smith 
to  be  due  him,  and,  with  the  exception  of  one  item,  of  the 
various  charges  which  made  up  the  account.  We  are  equally 
uninformed  of  the  items  relied  on  by  Moore,  as  making  up 
the  recoupinents  and  cross  demands  claimed  by  liim,  of  the 
collective  or  separate  sums  of  them,  and,  with  the  exception 
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of  tlie  item  referred  to  above,  of  the  charges  in  Smith's 
account  objected  to  by  complainants.  In  a  proceeding,  such 
as  this  is,  in  one  of  its  aspects,  to  overhaul  and  settle  an  account, 
which  must  have  consisted  of  many  items  of  debit  and  credit, 
both  the  original  and  amended  bills  are  too  general  and  indefi- 
nite in  their  averments. — Danner  v.  Brewer^  69  Ala.  191. 

The  case  having  gone  off  in  the  court  below  on  the  demur- 
rers interposed  by  defendants  to  the  bill  as  amended^  we  can 
only  look,  to  the  bill  and  amendment,  in  considering  the  assign- 
ments of  error.  According,  then,  to  the  averments  of  the  bill, 
William  H.  Moore,  father  of  complainants,  on  the  10th  dav  of 
May,  1866,  executed  a  mortgage,  or  trust-deed,  to  F.  P.  Ward, 
trustee,  conveying  to  him  lots  in  and  near  the  city  of  Hunts- 
ville,  to  indemnify  and  secure  Elon  G.  Smith,  for  advances 
made  and  to  be  made  by  him  to  Moore,  of  considerable  amount. 
The  deed  of  trust  contained  a  power  of  sale  on  default.  The 
lots  thus  conveyed  were  a  plat  of  ground,  fronting  44  feet  on 
the  public  square,  and  extending  back  northeast  on  Washing- 
ton street  78  feet,  on  which  had  been  erected  a  building  con- 
taining two  stores,  known  as  the  "  Moore  Block ; "  and  two 
other  lots  farther  east,  therein  described,  and  fronting  on  the 
Meridianville  turnpike.  In  September,  1866,  Moore,  by  deed 
of  bargain  and  sale,  and  on  a  recited  consideration  of  "  a  large 
sum  of  money,"  amounting  to  more  than  fourteen  thousand 
dollars,  due  from  him  to  his  children,  granted,  bargained  and 
sold  to  them,  among  other  property,  the  said  lots  he  had  so 
conveyed  to  Ward  in  trust,  mentioned  above.  In  this  deed  it 
is  recited  and  stipulated,  that  said  conveyed  property  was 
"  subject  to  the  debts  of  said  Bradley  and  said  Smith."  The 
bill  then  avers  that  said  Ward,  as  trustee,  on  the  24th  day  of 
June,  1867,  and  under  the  power  contained  in  said  deed  of 
trust,  did  "  sell  the  said  lots  in  the  city  of  Huntsville,  at  public 
sale,  and  that  said  Elon  G.  Smith  became  the  purchaser  of  the 
same,"  and  received  a  deed  therefor. 

.  The  bill  then  avers  that  one  Spraggins,  who  had  become  the 
assignee  and  owner  of  the  Bradley  claim  and  lien,  filed  a  bill 
in  the  Chancery  Court  to  enforce  his  lien  ;  that  he  recovered 
a  decree  in  said  cause  on  the  8th  day  of  June,  1867,  condemn- 
ing the  corner  lot  of  said  Moore  Block  to  sale ;  and  that  the 
register  of  the  court,  at  a  time  not  stated,  sold  the  said  corner 
lot,  under  said  decree,  to  Ilerstein  and  Bernstein,  and  made 
them  a  deed.  The  corner  lot  is  the  northeastern  half  of  the 
block,  and  lies  contiguous  to  Washington  street.  The  amended 
bill  avers,  that  the  suit  in  favor  of  Spraggins  was  commenced 
in  March,  1867.  The  complainants  in  this  bill  were  not  made 
parties  to  the  Spraggins  suit.  The  bill  further  avers  that,  in 
November,  1867,  Elon  G.  Smith  "  sold  and  conveyed  the  first 
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named  lots,  known  as  the  '  Moore  Block,'  to  Herstein  and 
Bernstein,  for  the  smn  of  six  thousand  dollars."  The  bill 
farther  charges  that,  on  the  16th  day  of  December,  1872,  the 
said  Smith  sold  and  conveyed  the  said  lots  fronting  on  the 
Meridianville  turnpike  to  Newman  and  Crowder,  for  the  sum 
of  five  hundred  dollars. 

It  will  be  seen  by  what  is  stated  above,  taken  from  the  orig- 
inal bill,  and  not  varied  in  the  amendment,  that  the  case  made 
by  complainants  is  as  follows :  J^irst,ihsit  Wm.  H.  Moore  con- 
veyed the  entire  property,  consisting  of  the  Moore  block  (two 
stores)  and  the  two  lots  fronting  on  the  Meridianville  turn- 
pike, to  Ward,  trustee,  for  the  purpose  of  indemnifying  and 
securing  Smith  for  advances  made,  and  to  be  made.  Second, 
that  said  Wm,  H.  Moore  afterwards  conveyed  the  equity  of 
redemption  in  said  property,  and  the  title  to  other  property, 
to  his  children,  the  complainants  in  this  suit,  reciting  in  the 
conveyance  that  the  property  conveyed  was  subject  to  the 
debts  of  Bradley  and  Smith.  Third,  that  Ward,  the  trustee, 
sold  the  said  property  conveyed  to  him  in  the  trust-deed,  and 
said  Smith  became  the  purcliaser  at  said  sale,  and  received  a 
conveyance.  Fourth,  that  Spraggins,  administrator  of  the 
transferree  of  the  Bradley  claim,  tiled  a  bill,  and  obtained  a 
decree,  condemning  to  sale  the  northeast,  or  corner  half  of  the 
Moore  block ;  under  which  decree,  that  half  the  block  was 
sold,  and  conveyed  by  the  register  to  Herstein  and  Bernstein. 
To  this  suit  of  Spraggins  the  children  of  Moore,  complainants 
in  this  suit,  were  not  made  parties,  l^ifth,  that  Smith  sold 
and  conveyed  the  Moore  block  to  Herstein  and  Bernstein, 
The  averment  of  the  bill,  properly  construed,  is,  that  Smith 
had  purchased,  at  Ward's  sale,  the  entire  Moore  block,  and 
that  he  sold  the  entire  Moore  block  to  Herstein  and  Bernstein, 
Sixth,  that  Smith  had  sold  and  conveyed  the  two  lots  front- 
ing  on  tlie  Meridianville  turnpike,  to  Newman  and  Crowder. 

The  purpose  of  the  present  bill  is  to  redeem  all  the  lots. 
First,  the  corner,  or  north-east  lialf  of  the  Moore  block,  on 
the  ground  that  the  owners  of  the  equity  of  redemptien — the 
complainants  in  this  suit — were  not  made  parties  to  the  Sprag- 
gins suit.  On  account  of  this  omission,  it  is  contended,  that 
as  to  these  complainants,  the  mortgage  or  lien  lias  not  been 
foreclosed,  but  still  remains  only  a  lien  security,  TJie  investi- 
gation of  this  phase  of  the  complaint,  it  would  seem,  would 
require  that  the  Bradley  or  Spraggins  claim  should  be  over- 
hauled. Second,  the  right  to  redeem  the  south-west  half  of  the 
Moore  block,  which  seeks  a  reinvestigation  of  Wm.  H.  Moore's 
indebtedness  to  Smith.  It  would  seem  that,  in  this  phase  of 
the  controversy,  Smith  and  Herstein  and  Bernstein  are  alone 
interested  adversely  to  the  complainants.  Third,  the  right  to 
Vol.  lxxiv. 
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redeem  the  two  lots  fronting  on  the  Meridian ville  turnpike. 
In  this  part  of  the  litigation,  only  Smith  and  Crowder  and 
Newman  are  interested  adversely  to  the  suit,  according  to  the 
averments  of  the  bill.  There  is  demurrer  to  the  Inll  for  mul- 
tifariousness. 

If  the  averments  of  the  bill  be  true,  all  the  property  in  con- 
troversy passed,  in  the  lirst  instance,  to  Smith,  under  the  sale 
and  conveyance  made  by  Ward,  the  trustee.  The  division 
took  place  imder  the  sub-sales  by  Smith,  of  a  part  to  Herstein 
and  Bernstein,  and  of  a  part  to  Crowder  and  Newman.  True, 
it  is  alleged  that  Herstein  and  Bernstein  obtained  another  title 
to  the  north-east  half  of  the  Moore  block,  by  their  purchase  at 
the  register's  sale.  AVe  need  not  determine  whether  the  bill 
as  it  stands  is  multifarious. — 1  Brick.  Dig.  719  to  721,  §§  1158, 
1169,  1162,  llfiS,  1172,  1179,  1183,  1191,  1192;  Ware  v. 
Our?'!/,  67  Ala.  274  ;  Jvingsbui'y  v.  F'lmoers,  65  Ala  479. 

We  consider  it  our  duty  to  comment  on  another  phase  of 
this  case,  because  it  will  become  important  in  the  further  pros- 
ecution of  the  suit.  The  deed  of  Ward,  trustee,  when  he  sold 
under  the  trust-deed,  made  to  Smith,  the  purchaser,  and  the 
subsequent  deed  of  Smith  to  Herstein  and  Bernstein,  both  pur- 
port to  be  set  out  as  exhibits  to  the  answers  of  some  of  the 
defendants.  If  they  be  true  copies,  and  we  suppose  they  are, 
then  Ward  never  did  sell  the  north-east  half,  or  corner  lot  of 
the  Moore  block  ;  Smith  never  purchased  it,  and  did  not  convey 
it  to  Herstein  and  Bernstein.  The  only  title  or  claim  asserted 
by  the  latter,  to  that  north-east  half  of  the  block,  is  the  sale 
and  deed  made  by  the  register  to  them.  This,  as  the  bill  now 
stands,  produces  such  a  variance  between  the  allegations  and 
what  will  be  the  proof,  as  to  render  an  amendment  and  cor- 
rection of  the  bill  necessary.  When  amended,  so  as  to 
correspond  with  the  facts,  it  will  present  a  clear  case  of  multi- 
fariousness, in  that  it  unites  distinct  subjects-matter,  having 
no  connection  whatever. — Mcintosh  v.  Alexander,  16  Ala.  87; 
Meoham  v.  Williams,  9  Ala.  842;  Waller  v.  Taylor,  42  Ala. 
297 ;  Clay  v.  Gurley,  62  Ala.  14 ;  Johnson  v.  Parkinson,  lb. 
456  ;  Lehman  v.  Meyer,  67  Ala,  396. 

In  sustaining  the  demurrer  and  dismissing  the  bill  in  vacation, 
without  allowing  to  complainants  an  opportunity  to  amend,  the 
chancellor  erred. — Bishop  v.  Ward,  59  Ala.  253 ;  Kingsbury 
V.  Milner,  69  Ala.  502  ;  Stoudenmirev.  DeBardelaben,  72  Ala. 
300:  Shackelford  V.  Bankhead,  72  Ala.  476. 

Reversed  and  remanded. 

Brickell,  C.  J.,  not  sitting. 
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Pickett  V.  Doe,  ex  dem.  Pope. 

Ejectment  Iry  Devisees  in  Re7nainder,  against  Purohaser from 
Tenant  for  Life. 

1.  SqU  of  absolute  property  by  tenant  for  life;  effect  on  remainder. — The 
principle  decided  in  the  case  of  King  v.  Broome  (10  Ala.  819),  and  fol- 
lowed in  several  other  cases  {Price  v.  Tally,  18  Ala.  21 ;  Walker  v.  Fenner, 
28  Ala.  367;  Thrasher  v.  Ingram,  32  Ala.  645),  as  to  the  effect  of  a  sale 
of  the  entire  property  by  a  tenant  for  life  on  the  estate  and  rights  of  a 
vested  remainder-man,  applies  only  to  personal  property,  and  the  court 
declines  to  extend  it  to  cases  involving  real  property. 

2.  Adverse  possession,  as  between  tenant  for  life  (or  purchaser  from  him) 
and  remainder-man. — The  possession  of  land  by  a  tenant  for  life  can  not 
be  adverse  to  the  remainder-man  ;  and  if  he  sells  and  conveys  to  a  third 
person,  by  words  purporting  to  pass  the  absolute  property,  the  possession 
of  the  purchaser  is  not,  and  can  not  be  during  the  continuance  of  the 
life-estate,  adverse  to  the  remainder-man. 

3.  Permanent  improvements  by  adverse  possessor. — "Adverse  posses- 
sion," as  the  words  are  used  in  the  statute  which  gives  to  the  defendant 
in  ejectment,  or  the  statutory  action  in  the  nature  of  ejectment,  the  right 
to  suggest  upon  the  record  that  he  and  those  whose  possession  he  has 
"  have  had  adverse  possession  "  for  three  years  before  the  commence- 
ment of  the  suit,  and  have  erected  permanent  improvements  on  the  land 
(Code,  §§  2951-54),  "  must  be  construed  to  mean  just  the  same  character 
of  hostile  possession  as  wDl  put  in  operation  the  statute  of  limitations, 
except  that  it  must  be  bona  fide  under  color  or  claim  of  title;"  and  a 
purchaser  from  the  tenant  for  life,  though  his  deed  purports  to  convey 
the  absolute  property,  can  not  claim  the  benefit  of  the  statute,  in  an 
action  brought  by  the  remainder-man  within  three  years  after  the  death 
of  the  tenant  for  life. 

4.  Substitution  of  complaint. — A  complaint  may  be  substituted,  when 
the  original  has  been  lost  or  mislaid,  on  proof  of  the  correctness  of  the 
substitute  and  its  substantial  correspondence  with  the  original ;  and  a 
difference  between  the  two  in  tlie  description  of  the  land  sued  for  is  no 
objection  to  the  allowance  of  the  substitute,  when  there  is  no  dispute  as 
to  the  identity  of  the  land  in  controversy. 

Appeal  from  the  Circuit  Court  of  Montgomery. 

Tried  before  tlie  Hon.  Jas;  E.  Cobb. 

This  action  was  brought  by  Mrs.  Lydia  H.  Pope  and  otliers, 
children  of  Mrs.  Mildred  A.  and  George  G.  Holcombe,  de- 
ceased, and  grandchildren  of  George  R.  Clayton,  deceased, 
against  Mrs.  Sarah  J.  Pickett,  to  recover  a  tract  of  land  par- 
ticularly described  in  the  complaint ;  and  was  commenced  on 
the  26th  January,  1870.  The  land  sued  for  was  situated  in  or 
near  the  city  of  Montgomery,  in  the  square  bounded  north  by 
Mildred  street,  east  by  Amanda  street,  and  west  by  the  "  Old 
Plank-road  ;"  and  it  extended  400  feet  north  and  south,  by  290 
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feet  in  width,  through  the  entire  s(|uare.  On  a  former  trial  of 
the  case,  there  was  a  verdict  and  judgment  for  the  defendant ; 
but  the  judgment  was  reversed  by  this  court  on  appeal,  and 
the  cause  was  remanded,  as  shown  by  the  report  of  the  case. 
Doe^  ex  dem.  Pope  v.  Pickett,  65  Ala.  487-95.  On  the  second 
trial,  as  the  bill  of  exceptions  in  the  present  record  shows,  the 
original  complaint  having  been  lost  or  mislaid,  the  plaintiffs 
asked  leave  to  substitute  a  paper  which  was  produced,  and 
which,  as  one  of  plaintiffs'  attorneys  testified,  "  was  a  sub- 
stantial copy  of  the  original  complaint,  which  he  had  drawn, 
and  which  contained  a  description  of  the  land  sued  for  sub- 
stantially the  same  as  contained  in  the  original  complaint." 
The  defendant  objected  to  this  evidence,  "on  the  ground  that 
better  evidence  was  obtainable  ;  and  in  support  of  said  objec- 
tion, offered  in  evidence  the  transcript  of  the  record  in  this 
cause,  duly  certitied  by  the  clerk  of  this  court,  and  sent  to  the 
Supreme  Court  on  the  former  appeal,  and  which  contained 
what  purported  to  be  a  copy  of  the  original  complaint."  In 
this  original  complaint,  as  set  out  in  the  transcript,  the  land 
was  described  as  ''  commencing  600  feet  north  of  the  corner  of 
Mildred  street  and  the  old  plank-road,  and  running  7io9't/i  400 
feet ;"  while  in  the  paper  offered  as  a  substitute  it  was  des- 
cribed as  "  commencing  600  feet  soicth  of  the  corner  of  Mil- 
dred street  and  the  old  plank-road,  and  running  south  400  feet." 
The  court  overruled  the  objection  to  the  evidence,  and  the  de- 
fendant excepted  ;  and  this  being  all  the  evidence  adduced,  the 
court  allowed  the  substitute  to  be  filed  as  the  complaint  in 
the  cause,  and  the  defendant  excepted  to  its  allowance.  The 
defendant  then  pleaded  not  guilty,  and  "suggested  upon  the 
record  adverse  possession  for  three  years  and  the  erection  of 
permanent  and  valuable  improvements;"  and  a  trial  was  had 
on  issue  joined  on  these  pleas. 

The  case  was  tried  on  an  agreed  statement  of  facts,  in  sub- 
stance as  follows  :  George  li.  Clayton,  the  maternal  grandfather 
of  the  plaintiffs,  died  in  Baldwin  county,  Georgia,  in  October, 
1840,  being  seized  and  possessed  of  the  quarter-section  of  land 
in  and  near  the  city  of  Montgomery  which  embraced  the  prem- 
ises now  sued  for.  By  his  last  will  and  testament,  said  Clayton 
devised  and  bequeathed  all  his  property  to  his  cliildren,  seven 
in  number,  and  directed  that  it  should  be  divided  among  them 
by  an  amicable  allotment;  and  the  will  then  contained  these 

Provisions :  "  Whenever  the  parts  or  shares  of  ni}*  children  shall 
ave  been  set  off,  allotted,  or  ascertained,  upon  division  as  be- 
fore directed,  it  is  my  will  and  desire,  that  my  daughters,  Caro- 
line, Mildred  and  Amanda,  have  each  a  life-e«tate  in  the  respect- 
ive shares  falling  to  them,  and  the  remainder  to  their  children 
respectively,  upon  the  determination  of  such  life-estate.     It  is 
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ray  will,  moreover,  that  such  several  life-estates  as  are  hereby 
given  shall  in  no  event  be  subject  to  any  debt  or  contract  of 
their  respective  husbands,  or  capable  of  being  alienated  by  their 
husbands,  or  in  any  other  manner  than  by  a  decree  of  a  court 
of  equity,  and  then  for  the  necessary  support  of  my  daughters, 
or  either  of  them."  Said  will  was  duly  proved  and  admitted 
to  probate,  before  the  proper  court  in  Georgia,  on  the  30th  Oc- 
tober, 1840;  a  copy  thereof,  with  probate,  &c.,  "was  recorded 
in  the  office  of  the  clerk  of  the  County  Court  of  Montgomery 
county,  Alabama,  on  the  15th  June,  1841 ;"  and  on  the  3d  No- 
vember, 1846,  on  the  application  of  said  Amanda  and  her  hus- 
band (Joseph  W.  Wilson),  said  will  was  probated  in  said  County 
Court  of  Montgomery."  In  1842,  a  portion  of  said  quarter- 
section  was  surveyed  and  subdivided  into  seven  lots,  for  the 
purpose  of  making  a  division  pursuant  to  the  terms  of  the  will, 
and  these  several  portions  were  divided  b}'  lot  among  the  sev- 
eral children.  Under  this  division,  "each  of  said  devisees 
named  in  the  will  took  possession  of  the  respective  lots  so 
allotted  to  them  respectively,  said  Mildred,  the  wife  of  George 
G.  Holcombe,  taking  possession  of  lot  No.  7,"  the  premises 
here  sued  for. 

On  May  16th,  1845,  Mrs.  Holcombe  and  her  husband  sold 
and  conveyed  said  land,  on  the  recited  consideration  of  $1,100 
in  hand  paid,  to  E.  S.  Dargan ;  the  deed  describing  the  land  as 
"Lot  number  seven,  as  laid  out  and  surveyed  by  Reuben  Em- 
erson, county  surveyor,  being  a  portion  of  the  land  tliat  was  of 
George  R.  Clayton,  deceased,  and  which  lot  of  land  was  allotted 
to  the  said  Mildred  A.  Holcombe  by  the  commissioners  ap- 
pointed to  divide  the  land  amongst  the  heirs  at  law  of  said  Clay- 
ton." The  deed  used  the  ordinary  words  of  conveyance,  and 
contained  the  following  covenant  of  warranty :  "  And  the  said 
Mildred  A.  and  George  G.,  for  themselves  and  their  heirs,  the 
said  premises  in  the  quiet  and  peaceable  possession  of  the  said 
party  of  the  second  part,  his  heirs  and  assigns,  against  the  said 
parties  of  the  first  part,  their  heirs  and  assigns,  and  against  all 
and  every  person  and  persons  whomsoever  lawfully  claiming 
or  to  claim  the  same,  shall  and  will  warrant  and  defend."  On 
the  Ist  June,  1848,  Dargan  and  wife  conveyed  the  land  by 
deed,  with  covenants  of  warranty,  to  F.  M.  Giliner;  "and  the 
defendant  holds  said  land,  by  mesne  conveyances  with  warranty, 
under  said  Gilmer."  It  was  admitted,  also,  "  that  defendant 
and  those  under  whom  she  holds  purchased  said  property  for 
full  value,  in  good  faith,  and  without  any  actual  notice  of  the 
title  of  the  ])laintiff's  lessors,  and  erected  valuable  improvements 
on  said  land  before  the  commencement  of  this  suit ;  that  said 
defendant  and  those  through  whom  she  claims,  from  E.  S.  Dar- 
gan   inclusive,  held    possession    under  their  respective  deeds, 
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claiming  to  be  owners ;  that  said  Holcombe  and  wife,  Wilson 
and  wife,"  and  the  other  children  of  Clayton,  "  resided  in  the 
city  of  Montgomery  from  1842  to  1850,  and  were  well  known 
to  said  Dargan  and  Gilmer  when  they  purchased  as  above 
stated,"  Mrs.  Mildred  Holcombe  died  in  May,  1867,  and  the 
plaintiffs  were  her  surviving  children,  their  names  and  ages  be- 
ing stated.  ''It  was  proved,  also,  that  said  lot  of  land  was  im- 
proved by  defendant's  vendor,  in  1852  and  1853,  by  the  erec- 
tion of  a  dwelling,  out-buildings  and  fencing;  that  said  im- 
provements are  now  worth  $3,000 ;  that  the  rent  of  the  prem- 
ises from  the  commencement  of  the  suit,  with  the  improve- 
ments, was  worth  83,000,  but  without  the  improveuients  not 
exceeding  $150." 

"  There  was  no  conflict  in  the  evidence,  and  the  parties  con- 
sented that  the  court  might  charge  directly  on  the  evidence. 
The  court  charged  the  jury,  on  the  request  of  the  plaintiff,  that, 
if  they  believed  all  the  evidence,  the  plaintiff  was  entitled  to 
recover  the  possession  of  the  land  sued  for,  and  was  entitled  to 
recover  whatever  the  evidence  showed  was  a  reasonable  rent  of 
the  premises,  as  improved,  from  the  commencement  of  the  suit; 
to  which  charge  the  defendant  excepted.  The  plaintiff"  con- 
ceded that  the  value  of  the  improvements  erected  on  the  land 
by  the  defendant,  or  by  those  under  whom  she  holds,  could  be 
set  off  by  the  jury  against  the  rents  of  the  premises,  as  they  may 
find  the  same,  and  the  court  so  charged  the  jury ;  to  which 
charge  the  defendant  excepted.  The  court  charged  the  jury, 
also,  that,  under  the  evidence,  the  defendant  did  not  hold  ad- 
versely to  the  plaintiffs  for  tliree  years  next  before  the  com- 
mencement of  this  suit,  under  the  suggestion  of  record  ;  to 
which  charge  the  defendant  excepted.  Tlie  defendant  requested 
the  court,  in  writing,  to  charge  the  jury,  that  if,  from  the  evi- 
dence, they  find  that  the  defendant  and  those  through  whom 
she  claims,  under  the  deeds  set  out  in  the  evidence,  had  been 
in  the  actual  possession  of  the  premises  sued  for,  for  more  than 
three  years  next  before  the  commencement  of  this  suit,  claim- 
ing the  same  adversely  in  good  faith,  and  that  she  and  those 
through  whom  she  claims  had  made  valuable  and  permanent 
improvements  on  the  land  before  the  plaintiffs'  right  to  the  pos- 
session accrued ;  then  the  jury  must  find  the  suggestion  of  ad- 
verse possession  true,  although  she  and  those  under  whom  she 
claims  bought  from  the  tenant  for  life.  The  court  refused  to 
give  this  charge,  and  the  defendant  excepted  to  the  refusal." 

The  admission  of  the  evidence  oljjected  to,  the  allowance  of 
the  substituted  complaint,  the  several  charges  given,  and  the 
refusal  of  the  charge  asked,  are  now  assigned  as  error. 

Watts  &  Sons,  with  whom  was  J.  Gindeat  Winter,  for  ap- 
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pellant. — 1.  The  right  to  claim  the  value  of  permanent  im- 
provements erected  in  good  faith,  which  is  given  by  statiTte  to 
the  unsuccessful  defendant  in  ejectment  (Code,  §  2951),  is  made 
to  depend  upon  his  adverse  possession  for  three  years  before 
the  commencement  of  the  suit,  without  regard  to  the  value  of 
the  plaintiff's  claim  or  title,  or  the  time  when  his  right  of  action 
accrued.  The  statute  does  not  define  the  meaning  of  the  words 
"adverse  possession,"  and  they  must  taken  in  their  common 
legal  acceptation.  One  who  is  in  possession,  claiming  for  him- 
self, is  an  adverse  holder  against  the  world. — Riggs  v.  Fuller, 
54  Ala.  141 ;  Pillow  v.  Boherts,  13  How.  U.  S,  477 ;  Saltinarsh 
V.  Crom.melin,  24  Ala.  347.  The  former  statute  was  so  con- 
strued, which  was  substantially  the  same. — Lamar  v.  Minter, 
13  Ala.  31 ;  Hollinger  v.  Smith,  4  Ala.  367.  That  the  defend- 
ant's remote  vendor,  Dargan,  claimed  under  a  conveyance  from 
the  tenant  for  life,  which  purported  to  convey  the  absolute 
property,  does  not  change  the  character  or  nature  of  the  pos- 
session acquired  and  held  under  it.  The  possession  of  the  ten- 
ant for  life  is  the  possession  of  the  remainder-man  ;  and  when- 
ever the  possession  becomes  adverse  to  the  tenant  for  life,  it 
is  necessarily  adverse  to  the  remainder-man,  although  he  has 
no  right  of  action,  and  therefore  the  statute  of  limitations  does 
not  begin  to  run  against  him,  until  the  termination  of  the  life- 
estate.  In  the  case  of  personal  property,  it  has  been  several 
times  decided  by  this  court,  a  sale  of  the  entire  property  by  the 
tenant  for  life  converts  the  remainder  into  a  mere  e/wse  in 
action,  and  prevents  the  marital  rights  of  the  husband  from 
vesting. — J^ing  v.  Broome,  10  Ala.  819 ;  Walker  v.  Fenner, 
28  Ala.  367 ;  Price  v.  Tally,  18  Ala.  21 ;  Thrasher  v.  In- 
gram, 32  Ala.  645 ;  Lide  v.  Taylor,  17  Ala.  270.  These 
decisions  are  all  based  on  the  analogies  drawn  from  the  law 
of  real  property,  and  their  authority  has  never  been  ques- 
tioned. Under  our  statutes,  it  is  true,  the  tenant  for  life, 
attempting  to  convey  the  fee,  does  not  produce  a  discontin- 
uance of  tne  estate  in  remainder,  nor  work  a  forfeiture  of  the 
life-estate — his  conveyance  only  passes  his  own  estate. — Code, 
§§  2192,  2196.  But  the  statutes,  while  limiting  and  defining 
the  estate  and  title  of  the  purchaser,  do  not  affect  the  character 
of  his  possession.  The  cjuestion  of  title  does  not  enter  into 
the  question  of  adverse  possession,  and  the  right  to  claim  the 
value  of  permanent  improvements  is  not  given  to  him  who  has 
the  better  title,  and  who  does  not  need  the  aid  of  either.  The 
statute  is  intended  for  the  benefit  of  him  who,  without  title, 
has  made  permanent  improvements  in  good  faith,  believing 
that  he  had  title.  It  is  a  remedial  statute,  resting  on  the 
broadest  equity,  and  should  receive  the  liberal  construction 
which  similar  statutes  have  received  in  other  States.— Zwi^ww^A 
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V.  Wolfington,  6  Ohio,  10;  Davis  v.  Pmoell,  13  Ohio,  320; 
Doihage  v.  Steivart,  35  Mo.  253 ;  Wales  v.  Cofjiii^  100  Mass. 
177 ;  Blight  v.  Bmjd,  1  Story,  C.  C.  495  ;  2  Ih.  605  ;  Pugh 
V.  Bell,  2  T.  B.  Monroe,  Ky.  130 ;  Sanders  v.  Wilson, 
19  Texas,  194;  Strong  v.  Hunt,  20  Vermont,  617;  Whitney  v. 
liichardson,  31  Vermont,  300  ;  Boss  v.  Irving,  14  Illinois,  176 ; 
Jones  V.  Perry,  10  Yerger,  59 ;  Bedell  v.  Shato,  59  N.  Y.  49 ; 
Kraits  V.  Means,  12  Kansas,  338;  McLaughlin  v.  Bamum, 
31  Md.  425;  Bellows  v.  McCartee,  20  N.  H.  515;  Plimpton 
V.  Plimpton,  12  Gush.  Mass.  458;  Christie  v.  Gage,  71  IS.  Y. 
189 ;  Cole  v.  Johnson,  53  Miss.  102 ;  Green  v.  Dixon,  9  Wise. 
539-40;  C Byrne  v.  Feely,  decided  by  the  Supreme  Court  of 
Georgia  in  January,  1883. 

2.  The  substituted  complaint  was  an  entire  departure  from 
the  original  complaint,  claiming  an  entirely  different  tract  of 
land ;  one  lying  north,  and  the  other  south  of  a  specified  line. 
It  was  equivalent  to  the  commencement  of  a  new  action,  and 
ought  not  to  have  been  allowed. — 10  B.  Mon.  88 ;  3  Ired. 
Eq.  35 ;  11  Geo.  594 ;  King  v.  Avery,  37  Ala.  169 ;  Mohr 
V.  Lemle,  69  Ala. 

H.  C.  Tompkins,  with  whom  were  R.  M.  Williamson,  and 
P.  T.  Sayke,  contra. — 1.  To  entitle  the  defendant  in  eject- 
ment to  claim  the  value  of  permanent  improvements  erected 
on  the  land,  he  must  show  that  he  and  his  vendors  or  ancestors 
have  had  "  adverse  possession  "  for  three  years  before  the  com- 
mencement of  the  suit.  The  adverse  possession  here  meant, 
unlike  that  which  would  entitle  him  to  claim  the  benefit  of 
the  statute  of  limitations,  must  be  honafide. — Lamar  v.  Minter, 
13  Ala.  31 ;  N.  O.  &  S.  Railroad  Co.  v.  Jones,  68  Ala.  48. 
The  deed  of  Holcombe  and  wife  to  Dargan  refers  to  Clayton's 
will  as  the  source  of  title,  and  charges  the  purchaser  with 
knowledge  of  its  provisions  ( Wilson  v.  Wall.,  34  Ala.  288 ; 
Johnson  v.  Thweatt,  18  Ala.  741 ;  Witter  v.  Dudley,  42  Ala. 
616) ;  and  having  this  constructive  notice  of  the  rights  of  the 
remainder-men,  the  purchaser's  claim  was  not  hmia  jide  as 
against  theuL  Nor  could  his  possession  become  adverse  to  the 
remainder-men,  during  the  continuance  of  the  life-estate.  The 
conveyance  of  the  tenant  for  life,  whatever  its  words  or  form, 
conveyed  only  his  interest,  and  had  no  effect  on  the  estate  or 
rights  of  the  remainder-men. — Code,  §  2196 ;  Clay's  Digest, 
156,  §§  30,  35;  Smith  v.  Cooper,  59  Ala.  494;  Pope  v.  IHckett, 
65  Ala.  487.  The  possessioft  of  the  tenant  for  life  was  the 
possession  of  the  remainder-man,  and  could  not  become  adverse 
to  him  ;  and  the  purchaser  from  the  tenant  for  life  acquired  and 
succeeded  only  to  his  estate  and  possession.  An  adverse  pos- 
session  implies   an   ouster,   or   disseizin ;    and   there   can   be 
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no  adverse  possession   against  a  person  who  has  no  right  of 

e)ssession. — Arnold  v.  Stevens,  35  Amer.  Dec.  309 ;  1  Lomax 
ig.  622,  mar.;  Burrill's  Law  Die,  tit.  Adverse  possession^ 
Sedgw.  &  Wait's  Trial  of  Titles,  §  730 ;  Divyer  v.  Sohaefer, 
55  N.  Y.  446;  Clarke  v.  Hughes,  13  Barb.  147;  Grant  v. 
Toionsend,  2  Hill,  554 ;  Varney  v.  Stevens,  22  Maine,  331. 
At  common  law,  a  tenant  for  life,  having  erected  improve- 
ments, can  not  claim  for  them  against  the  remainder-men. 
Merritt  v.  Scott,  81  N.  C.  385 ;  5  Rich.  Eq.  301 ;  1  Washb. 
Real  Prop.  95,  24  a. 

2.  The  substituted  complaint  was  properly  allowed.  If  the 
description  of  the  land  contained  in  the  transcript  had  been 
taken,  it  might  have  been  corrected  on  motion,  the  misdescrip- 
tion being  apparent  on  its  face,  and  there  being  no  dispute  as 
to  the  identity  of  the  lands  sued  for. 

SOMERVILLE,  J. — The  action  is  ejectment,  brought  by 
the  plaintiffs  as  remainder-men  of  the  property  sued  for, 
claiming  in  view  of  the  termination  of  the  precedent  estate  by 
the  death  of  the  life-tenant.  The  defendant  claims  title 
through  various  mesne  conveyances,  running  back  to  May, 
1845,  all  of  which,  including  the  original  deed  from  Mrs, 
Mildred  Holcombe,  the  life-tenant,  purport  to  convey  the 
entire  fee  with  warranty  of  title.  It  is  not  denied  that  these 
several  conveyances  passed  to  defendant,  and  those  tlirough 
whom  she  claims,  only  the  life-estate,  and  that  they  did  not 
operate  to  convey  or  affect .  the  estate  in  remainder.  This 
point  was  so  adjudged  when  this  case  was  last  tried  before  us. 
Doe,  ex  dem.  Pope  v.  Pickett,  65  Ala.  487 ;  see  Smith  v. 
Coo])er,  59  Ala.  494,  and  authorities  cited. 

The  chief  point  of  controversy  relates  to  a  claim  for  perma- 
nent improvements,  preferred  under  the  provisions  of  sections 
2951-2954  of  the  Code  of  1876,— Rev.  Code,  1867,  §§  2602- 
2605;  Code,  1852,  §§  2201-2204.  No  contention  arises  as  to 
the  right  of  the  defendant  to  set  off  the  value  of  the  improve- 
ments, in  reduction  of  the  rents  recoverable  by  the  plaintiffs. 
It  was  conceded  that  she  had  "  possession  under  color  of  title, 
in  good  faith ; "  and  this  fact  operated  to  acquit  her  of  liability 
for  damages,  or  rent,  for  more  than  one  year  before  the  com- 
mencement of  the  suit,  under  the  express  provisions  of  the 
statute, — Code,  1876,  §  2966.  The  whole  question  in  the  case 
is,  was  the  possession  of  the  defendant  adverse  to  the  remain- 
der-men, before  tlie  termination  of  the  life-estate  ?  The  allow- 
ance for  permanent  improvements  is  made  by  the  statute  to 
depend  upon  the  contingency,  that  the  defendant  in  ejectment, 
and  "  those  whose  possession  he  has,"  should,  for  three  years 
next  before  tlie  commencement  of  the  suit,  have  liad  adverse 
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possession''''   of   the   premises    sued    for,   or    in   controversy. 
Code,  §  2951. 

.  It  is  contended  by  appellant's  connsel,  that  this  court  is  com- 
mitted to  the  view,  that  one  who  claims  the  full  title  of 
property,  under  a  deed  purporting  to  be  a  conveyance  of  the 
perfect  title  by  the  tenant  for  life,  holds  adversely  to  the 
remainder-man.  In  support  of  this  view  we  are  referred  to 
the  ease  of  King  v.  Broome,  10  Ala.  819,  and  other  subsequent 
cases  following  that  decision. —  Walker  v.  Fenner^  28  Ala.  307  ; 
Thrasher  v.  Ingram,  32  Ala.  645  ;  Price  v.  Tally,  18  Ala.  21. 
The  point  settled  in  King  v.  Broome,  supra,  seems  to  be,  that 
where  a  vested  remainder  is  created  in  p>^"i'^onal  jrroperty,  and 
the  tenant  for  life  sells  the  entire  property  to  a  stranger,  this 
wrongful  act  operates  as  a  discontinuance  of  the  remainder,  and 
converts  it  into  a  chose  in  action.  Without  stopping  to  ex- 
amine the  doubtful  reasoning  upon  which  this  case  was  made 
.  to  stand,  and  to  which  more  recent  decisions  seem  repugnant, 
we  may  observe,  that  it  has  never  been  adjudged  to  have  any 
application  to  real  property.  There  is  something  in  the  nature 
of  personal  property,  with  its  portable  and  perishable  character, 
which  essentially  distinguishes  any  estate  or  interest  in  it  from 
a  like  estate  or  interest  in  realty.  A  sale  of  personal  property, 
by  one  having  a  life-estate,  it  is  true,  has  been  adjudged  not  to 
affect  the  title  of  the  remainder-man  to  his  prejudice. — Thrasher 
V.  Ingram,  32  Ala.  ^^^  ;  Jones  v.  Tloskins,  18  Ala.  489.  And 
the  same  is  true  of  real  estate,  as  we  have  already  seen. — Smith 
V.  Cooper,  59  Ala.  494 ;  Pope  v.  Pickett,  supra.  It  was  no 
doubt  correctly  held,  too,  m  Nations  v.  Hawkins,  11  Ala.  859, 
that,  if  a  life-tenant  of  a  personal  chattel  disposes  of  it  as  his 
absolute  property  to  a  third  person,  one  who  owns  the  estate 
in  remainder  can  not  maintain  trover  for  the  conversion ;  but 
the  sole  reason  assigned  was,  that  he  had  no  right  to  the  imme- 
diate possession,  which  was  a  necessary  pre-requisite  to  the 
maintenance  of  the  action.  It  would  seem,  however,  that  any 
unlawful  exercise  of  dominion  by  the  purchaser  over  an  estate 
in  remainder,  created  in  personal  property,  resulting  in  its 
injury  or  destruction,  might  be  regarded  as  a  tort,  for  which  an 
action  on  the  case  would  lie  in  behalf  of  the  remainder-man. 
It  is  so  intimated  in  the  case  to  which  we  have  last  adverted, 
and  the  suggestion  accords  with  the  assertion  made  in  Broome 
V.  King,  10  Ala.  823,  sicpra,  that  "  the  estate  of  a  remainder- 
man [in  a  personal  chattel]  is  a  subject  to  be  turned  into  a 
mere  right  of  action,  as  any  other  vested  estate."  It  is  the 
alleged  discontinuance  of  the  remainder  as  such  which  operates 
to  transmute  its  legal  nature  ;  and  this  is  produced  by  a  tortious 
and  unauthorized  exercise  of  dominion  over  it,  at  war  with  the 
rights  of  the  owner.  It  is  manifest  that  this  can  not  be  the 
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case  with  real  property.  No  sale  of  it  by  a  life-tenant  can  in 
any  manner  affect,  or  change  the  nature  or  status,  of  the  estate 
in  remainder.  It  is  the  effect  of  onr  statutes  now,  and  was  so 
at  the  time  the  various  deeds  were  made  to  the  property  in 
controversy,  that  a  conveyance  made  by  a  tenant  for  life,  pur- 
porting to  convey  a  greater  interest  than  he  owns,  does  not 
work  a  forfeiture  of  his  estate,  but  passes  to  the  grantee  the 
property  and  possession  of  the  grantor,  all  warranties  by  him 
being  declared  void  as  against  the  remainder-man. — Code,  1876, 
§§  2192,  2196;  Code,  1852,  §§  1313,  1317;  Clav's  Dig.  156, 
§§  30,  35 ;  Aiken's  Dig.  94,  §§  32,  37 ;  Pojye  v.  Pickett,  65  Ala. 
487.  There  can  be  no  possible  dealing  with  the  remainder,  by 
the  tenant  for  life  of  real  estate,  which  can  operate  to  discon- 
tinue it,  or  change  it  into  a  chose  in  action.  '  If  he  be  guilty  of 
waste,  by  doing  any  act  to  the  lasting  injury  of  the  inheritance, 
the  intervention  of  a  court  of  equity  is  deemed  adequate  to 
his  protection.  Its  distinguishing  cliaracteristic,  like  that  of. 
all  other  realty,  is  its  immobility,  so  that  it  can  not  follow  the 
person,  as  cliattcls  may  do.  It  is  also  permanent  and  imper- 
ishable in  its  nature,  so  that  no  waste  or  trespass  upon  it  can 
change  its  legal  status  or  relation,  except  as  against  one  whose 
right  of  possession  is  infringed  or  involved.  If  we  concede, 
therefore,  that  it  is  possible,  strictly  speaking,  for  an  estate  in 
remainder  in  personal  chattels  to  be  held  adversely  to  the 
remainder-man,  before  the  death  of  the  life-tenant,  the  rule 
does  not  necessarily  apply  to  real  estate.  Without  seeking  to 
disturb  the  authority  of  King  v.  Broome,  supra,  and  the  other 
cases  based  on  it,  we  decline  to  extend  the  principle  to  cases 
involving  real  estate.  It  must  be  confined  to  personal  chattels, 
or  at  least  to  property  other  than  realty. 

We  recur  to  the  question,  Was  the,  possession  of  the  appel- 
lant in  this  case  adverse  to  the  plaintiffs,  within  the  meaning  of 
the  statute,  before  the  death  of  Mrs.  Ilolcombe^  the  tenant  for 
life,  which  occurred  in  May,  1867?  There  is  much  antiquated 
learning  concerning  the  doctrine  of  adverse  possession  and  dis- 
seizin, which  was  applicable  to  tenures  existing  under  the 
Feudal  System,  and  into  a  discussion  of  which  we  do  not  pro- 
pose to  enter.  It  was  to  the  inherent  difficulties  of  this  subject 
that  Lord  Mansfield  referred,  when  he  declared  in  Atlajns  v. 
Horde  (1  Burr.  R.  60),  "  the  more  we  read,  the  more  we  shall 
be  confounded."  In  modern  times,  however,  and  under  our 
system  of  land  tenures,  adverse  possession  is  now  understood  to 
denote,  as  observed  by  Mr.  Angell,  "  a  disseizin  upon  wiiich 
an  adverse  title  is  founded,  the  old  terra  'disseizin'  being  ex- 
pressive of  any  act,  the  necessary  effect  of  wliich  is  to  divest 
the  estate  of  the  former  owner."-:— Angell  on  Lim.  §  385 ; 
Preston  on  Abs.  Title,  383.     A  disseizin,  anciently,  was  nothing 

Vol.  lxxiv. 


1883.]  OF  ALABAMA.  131 

[Pickett  V.  Doe,  ex  dem.  Pope.] 

less  than  some  act  or  mode  by  which  the  disseizor  acquired  the 
tenure,  and  usurped  the  place  and  feudal  relation  of  the  tenant. 
2  Sniitii's  Lead.  Cases,  396.  Disseizin  is  synonymous  with 
adverse  possessimi,  and  is  so  generally  considei'ed. — Tiedeman 
on-  Real  Prop.  §  693  ;  Magee  v.  Magee,  37  Miss.  151.  Mr. 
Preston  defines  it  as  "an  ouster  of  the  rightful  owner  of  his 
seizin." — 2  Prest.  Absi.  284.  It  is  defined  by  Littleton  to  be 
"  where  one  enters  intending  to  usurp  the  possession  and  to  oust 
another  of  his  freehold." — Co.  Litt.  153,  238a*. 

An  adverse  possession,  it  will  thus  be  seen,  is  something 
more  than  a  mere  possession,  accompanied  with  hostile  claim 
of  ownership.  It  is  very  true  that,  ordinarily,  an  actual  occu- 
pancy of  lands,  accompanied  with  an  open,  notorious  and  un- 
interrupted claim  of  ownership,  with  intention  to  claim  hostile 
to  the  title  of  the  real  owner,  constitutes  adverse  possession. 
But  this  is  so,  only  where  the  possession  of  the  occupying 
clainuuit  is  hostile  to  the  claim  or  right  of  possessio9i  of  some 
one  else.  If"  there  be  no  other  person  entitled  to  present  pos- 
session, there  can  be  no  repugnancy,  actual  or  constructive, 
between  the  mere  possession  of  the  occupant  and  the  rights  of 
any  one  else.  A  possession,  to  be  adverse,  must,  in  other 
words,  operate  to  disseize,  or  oust,  some  other  claimant  of  his 
possession  or  right  of  possession. — Angell  on  Lim.  §  389  ; 
Sedgw.  &  Wait's  Trial  of  Titles,  §  729  ;  Tiedeman  on  Real 
Prop.  §  693.  Hence,  an  adverse  possession  has  been  defined 
to  be,  an  occupanc}'  "which  disclaims  the  title  of  the  negligent 
owner."— Walk.  Amer.  Law  (5th  Ed.),  339-40.  It  need  not, 
of  course,  be  actual,  so  as  to  partake  of  the  nature  of  physical 
force,  but  may  as  well  be  a  constructive  disseizin  or  ouster. 
But,  whether  the  one  or  the  other,  any  possession,  to  be  ad- 
verse, must  be  wrongful  as  against  some  one  who  claims  to  be 
or  is  legally  entitled  to  the  possession.  It  must  be  an  act  so 
far  operating  to  the  prejudice  of  another  as  to  constitute  the 
basis  of  an  action  predicated  on  its  wrongful  or  tortious  nature. 
There  can  not  be  two  \\o^\S\q  possessions,  of  the  same  property 
at  the  same  time,  although  there  may  be  many  hostile  claims. 
One  must  operate  to  overcome  and  displace  the  other,  if  the 
two  be  adverse.  We  are  unable  to  conceive  of  an  adverse 
possession  which  is  not  exclusive  of  the  rightful  owner,  or  does 
not  operate  to  encroach  upon  his  right  of  possession  so  as  to 
oust  or  disseize  him — Sedgw.  &  Wait's  Trial  of  Titles,  §  752; 
Angell  on  Lim.  §  386. 

The  principle  is  everywhere  well  settled,  that  there  can  be 
no  adverse  possession,  or  claim  of  ownership,  by  a  tenant  for 
life,  which  will  operate  to  bar  the  estate  in  remainder,  under 
the  influence  of  the  statute  of  limitations,  which  commences 
to  run  onlv  from  the  death  of  the  life-tenant. —  ^YeU8  v.  Prince, 
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9  Mass.  509 ;  Doe  v.  Danvers^  1  East,  321 ;  Angell  on  Lim. 
§  415.  The  reason  is  manifest.  The  possession  of  the  life- 
tenant  must  be  taken  to  be  conclusively  friendly  to  the  rights 
of  the  remainder-man.  The  hostility  of  his  claim  can  not,  in 
the  absence  of  a  \\OQi\\e  possession,  be  considered  as  an  invasion 
of  the  rights  of  the  remainder-man,  and,  for  this  reason,  it  can 
not  be  the  ground  or  gravamen  of  a  legal  action.  It  is,  there- 
fore, commonly  said,  that  the  possession  of  one  is  that  of  the 
other.  It  is  an  axiomatic  proposition,  which  requires  no  reason- 
ing in  its  support,  that  there  can  be  no  incompatibility  between 
a  right  which  exists  and  one,  so  to  speak,  which  does  not  exist. 
The  tenant  for  life  is  entitled  to  actual  possession  of  the  prem- 
ises of  which  he  is  enfeoffed  ;  the  remainder-man  is  not  so  en- 
titled, as  long  as  the  life-tenant  is  living.  The  actual  possession 
of  the  former,  therefore,  is  rightful,  and  not  wrongful.  It  is 
not  adverse  to  any  right  of  the  remainder-man,  but  perfectly 
compatible  with  all  of  his  rights.  The  latter  having  no  right  of 
possession,  either  actual  or  constructive,  can  not  be  disseized,  or 
ousted,  in  any  proper  acceptation  of  these  words. — Tiedeman  on 
Real  Prop.  §  400  ;  2  Wash,  on  Real  Prop.  555.  In  accordance 
with  these  views,  we  find  that  the  most  approved  definitions  of 
an  adverse  possession  involve  not  only  the  idea  of  an  actual, 
visible  and  exclusive  appropriation  of  land,  accompanied  with 
an  intention,  openly  avowed,  to  claim  against  the  rightful  owner, 
but  to  hold  against  one  who  is  seized.— h\\^<^\  on  Lim.  S  390; 
2  Smith's  Lead.  Cases,  396;  Sedgw.  &  Wait's  Trial  of  Titles, 
§  730. 

Our  conclusion  is,  that  the  adverse  2>os8ession  designated  in 
section  2951  of  the  Code  must  be  construed  to  be  just  the  same 
character  of  hostile  possession  as  will  put  in  operation  the  stat- 
ute of  limitations,  except,  as  ,has  been  adjudged,  that  it  must 
be  honafide  under  color,  or  other  claim  of  title — a  feature  of 
claim  not  essential  to  perfect  a  bar  under  the  statute  of  limita- 
tions, except  in  cases  of  constructive  possession,  as  distinguished 
from  an  actual  possession — 2.  possessio  jpedis. — The  N.  O.,  dtc.^ 
Railroad  v.  Jones,  68  Ala.  48 ;  Sedgw.  &  Wait's  Trial  of  Tit. 
§  775 ;  Smith  v.  Rolerts,  62  Ala.  83. 

In  view  of  this  conclusion,  the  defendant,  not  being  in  ad- 
verse possession  of  the  premises  sued  for,  can  derive  no  aid 
from  the  statute,  in  support  of  her  claim  for  permanent  im- 
provements. Apart  from  the  influence  of  the  statute,  it  is  well 
settled,  upon  principles  too  well  defined  to  require  discussion, 
that  improvements  put  on  land  by  a  life-tenant,  during  his  oc- 
cupancy, constitute  no  charge  upon  the  land,  but  pass  to  the 
remainder-men. — Merritt  v.  Scott,  81  N.  C.  385 ;  2  Perrv  on 
Trusts,  §  546. 

The  various  decisions  to  which  we  have  been  cited   by  the 
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appellant's  counsel,  in  support  of  his  views,  are  constructions 
of  statutory  provisions  in  other  States,  which  are  essentially 
variant  in  meaning  and  phraseology  from  our  own.  Most  of 
these  "  betterment  acts,"  if  not  every  one,  to  a  construction  of 
which  we  have  been  referred,  seem  to  require  only  an  occupan- 
cy, accompanied  with  a  honafide  claim  of  title,  and  not  an  ad- 
verse possession^  as  our  own  does.  Tliis  distinction  is  the 
pivotal  point  upon  which  the  present  case  is  made  to  turn. 

There  was  no  error  committed  in  allowing  the  substituted 
complaint  to  be  filed.  It  operated,  at  most,  only  as  an  amend- 
ment of  the  original  complaint,  and  varied  from  it  oniy  as  to 
the  description  of  the  land  sued  for  by  the  plaintiffs.  We  can 
not  see,  from  the  entire  record,  that  the  amended  description 
was  intended  to  include  premises  other  and  different  from  those 
described  in  the  original  com]3laint,  especially  in  view  of  the 
fact  that  the  matter  of  identity  is  always  oj^en  to  the  light  of 
explanation  by  extrinsic  evidence.  The  whole  correction  made 
seems  to  have  been  the  substitution  of  South  for  Norths  which 
may  have  been  a  mere  clerical  error. — Russell  v.  Ei^win,  38  Ala. 
44 ;  Sedgw.  <fe  Wait's  Trial  of  Titles,  §§  464,  459.  A  correc- 
tion in  the  description  of  the  property  sued  for  should  not  be 
regarded  as  the  substitution  of  a  new  cause  of  action,  unless  it 
appears  to  be  such  a  wide  departure  from  the  former  descrip- 
tion as  to  introduce  a  claim  to  other  and  different  premises  not 
intended  to  be  previously  claimed. — iJoivling  v.  Blackman^ 
70  Ala.  303,  and  cases  cited. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Stone,  J.,  not  sitting. 


Preston  &  Co,  v.  Ellington. 
Preston  &>  Co,  v,  Daniel. 

Bills  in  Equity  to  enfoi'ce  Vendor's  Lien  on  Land. 

1.  Vendor's  lien ;  when  assignee  may  enforce. — Prior  to  the  enactment 
of  the  statute  approved  February  13th,  1879  (Sess.  Acts  1878-9,  p.  171), 
the  assignment  of  a  promissory  note,  given  for  the  purchase-money  of 
land,  did  not  pass  to  the  assignee  tlie  right  to  enforce  the  vendor's  ecjuita- 
ble  lien  on  the  land,  when  the  assfgninent  was  of  such  character  that  the 
vendor  had  no  interest  in  the  recovery  of  the  debt,  and  would  not  sustain 
loss  if  it  remained  unpaid  ;  the  underlying  principle  being,  that  the  equi- 
table lien  of  the  vendor  was  a  trust  chargeable  upon  the  land  for  his  se- 
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curity  and  indemnity,  when  he  had  taken  no  independent  security  for  the 
payment  of  the  purchase-money,  because  one  man  ought  not  to  be  al- 
lowed to  get  and  keep  the  lands  of  another  without  paying  the  consider- 
ation money  ;  and  an  assignee  of  the  notes  was  allowed  to  enforce  this 
lien,  on  the  x>rin<^iple  of  subrogation,  only  when  such  subrogation  was 
necessary  for  the  protection  and  indemnity  of  the  vendor. 

2.  Same ;  ivhen  vendor  is  remitted  to  original  lien. — The  vendor's  lien, 
although  it  did  not  pass  to  an  assignee  by  delivery  onh',  was  not  dis 
charged  or  extinguished  by  the  assignment ;  and  if  he  again  acquired  the 
notes,  he  might  enforce  the  lien  as  if  he  had  never  parted  with  them. 

3.  Same;  assignment  by  delivery,  and  subsequent  indorsement  ivithout 
new  consideration. — If  the  notes  are  transferred  by  delivery  merely,  not 
imposing  on  the  vendor  any  liability  for  their  ultimate  payment,  and  not 
passing  to  the  assignee  the  rio-ht  to  enforce  the  equitable  lien  on  the  land, 
a  subsequent  indorsement  or  assignment  in  w"riting  by  the  vendor  re- 
quires no  new  considei-ation  to  sujjport  it,  and  clothes  the  assignee  with 
full  capacity  to  enforce  the  lien  on  the  land. 

4.  Parol  evidence  varying  indorsement. — An  indorsement  of  a  promis- 
sory note  is  a  contract  of  defined  legal  operation  and  effect,  and  can  not 
be  varied  by  proof  of  a  contemporaneous  verbal  agreement  between 
the  parties,  not  incorporated  in  it. 

5.  Assignment  of  notes  for  purchase-money ;  priority  of  lien,  as  between 
assignees  and  assignor. — Several  notes  being  given  for  the  purchase-money 
of  land,  and  some  of  them  being  afterwards  transferred  by  indorsement, 
the  indorsement  of  each  is,  pro  tanto,  an  assignment  of  the  vendor's  lien, 
and  entitles  the  assignee  to  priority  of  payment,  out  of  the  proceeds  of 
the  sale  of  the  land,  before  the  notes  retained  by  the  vendor,  without 
regard  to  the  time  of  their  maturity ;  but  the  vendor  is  entitled  to  the 
surplus  remaining  after  the  assigned  notes  have  been  paid  in  full,  and 
may  a.ssert  his  right  to  it  by  petition  filed  in  the  cause  while  the  fund  is 
in  court. 

Appeal  from  tlie  Chancery  Court  of  Butler. 

Heard  before  the  Hon.  Jno.  A.  Foster. 

These,  two  cases  were  argued  and  submitted  together,  botli  in 
the  court  below,  and  in  this  court.  The  material  facts  shown 
by  the  records  are  these:  In  November,  1874,  James  Daniel 
sold  a  tract  of  land  to  Caswell  Ellington,  or  to  Mrs.  Eliza  Jane 
Ellington,  his  wife,  and  executed  a  conveyance  to  Mrs.  Elling- 
ton ;  taking  from  said  Ellington  and  wife,  in  paynjent  of  the 
purchase-money,  their  four  promissory  notes,  for  ,$450  each, 
payable  December  Jst,  1875,  1876,  1877,  and  1878,  respectively, 
to  said  James  Daniel,  or  bearer,  each  declaring  on  its  face  that 
it  was  "as  a  payinent  of  land  bought  by  him,  on  which  he  re- 
sides." In  September,  1876,  Daniel  purchased  from  W.  R. 
Preston  &  Co.  another  tract  of  land,  at  the  price  of  iBl,500, 
and,  in  payment  oT  the  purchase-money,  transferred  to  them, 
by  delivery  only,  three  of  the  notes  given  by  the  Ellingtons, 
reserving  to  himself  the  note  which  first  fell  due,  and  which 
was  then  past  due  and  unpaid;  and  there  was  a  verbal  agree- 
ment between  the  parties,  at  the  same  time,  that  Daniel  was  not 
to  be  liable  in  any  event  on  the  assigned  notes,  and  was  to  be 
entitled  to  840  out  of  the  proceeds  of  each  note  when  collected, 
being  the  excess  above  the  purchase-money  agreed  to  be  paid 
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by  him  to  said  W.  R.  Preston  &  Co.  Afterwards,  at  what  pre- 
cise time  is  not  shown,  for  the  purpose  of  eiiabliniy  said  W.  R. 
Preston  &  Co.  to  enforce  a  vendor's  lien  on  the  land,  and  with- 
out any  new  consideration,  Daniel  indorsed  each  of  the  assigned 
notes,  by  writing  on  the  hack  of  each  these  words:  "I  trans- 
fer the  within  note  to  W.  R.  Preston  &  Co.,"  to  which  he  signed 
his  name. 

On  the  22d  December,  1879,  Preston  &  Co.,  as  the  assignees 
of  the  three  notes  held  by  them,  tiled  their  bill  in  said  Chan- 
cery Court  to  enforce  the  vendor's  lien  on  the  lands;  alleging 
that  Caswell  Ellington  was  insolvent  when  he  signed  the  notes, 
and  that  he  signed  them  ouly  because  it  was  thought  necessary 
to  give  them  validity.  A  demurrer  to  the  bill,  for  want  of 
equity,  was  interposed  by  the  defendants,  but  was  overruled  by 
the  chancellor;  and  at  the  July  term,  18S0,  in  pursuance  of  a 
wn-itten  agreement  filed  in  the  cause,  signed  by  both  parties,  a 
decree  was  entered  by  consent,  declaring  a  lien  on  the  lands,  in 
favor  of  the  complainants,  to  the  amount  of  »§l,2O0,  payable  in 
three  equal  annual  installments,  on  the  1st  October,  1880,  1881, 
and  1882,  with  interest  from  the  26th  April,  1880;  and  order- 
ing a  sale  of  the  lands  by  the  register,  on  default  being  made 
in  any  of  these  payments.  Default  having  been  made  in  the 
payment  of  the  lirst  installment,  the  register  advertised  and 
sold  the  lands,  pursuant  to  the  terms  of  tlie  decree,  on  the  1st 
Monday  in  November,  1881,  F.  M.  Gilmer  becoming  the  pur- 
chaser, at  the  price  of  $1,150;  and  the  register  filed  his  report 
of  the  sale  on  the  27tli  January,  1882,  stating  that  the  purchase- 
money  had  been  paid,  and  that  he  had  executed  a  conveyance 
to  the  purchaser. 

On  the  8tii  September,  1881,  James  Daniel  filed  his  bill  in 
said  Chancery  Court,  against  said  Caswell  Ellington  and  wife, 
and  against  said  W.  R.  Preston  <fe  Co.,  seeking  to  enforce  a 
vendor's  lien  on  the  lands  for  the  amount  due  on  the  note 
which  he  had  retained.  His  bill  alleged  the  terms  of  the  con- 
tract between  himself  and  the  Ellingtons,  as  above  stated,  his 
transfer  and  subsequent  indorsement  of  three  of  the  notes  to 
W.  R.  Preston  &  Co.,  the  filing  of  their  bill,  and  the  proceed- 
ings had  in  the  cause  ;  and  prayed  that  a  prior  lien  on  the  lands 
be  declared  in  his  favor,  and  that  the  lands  be  sold  for  its  satis- 
faction, as  well  as  for  the  satisfaction  of  the  decree  in  favor  of 
W.  R,  Preston  &  Co.;  and,  also,  that  the  sale  under  that  decree 
might  be  restrained,  by  order  of  the  court,  until  the  final  hear- 
ing under  his  bill.  A  decree  pro  coiifesso,  under  this  bill,  was 
entered  against  Ellington  and  wife ;  and  an  answer  was  filed 
by  W.  R.  Preston  &  Co.,  in  which  they  denied  Daniel's  own- 
ership of  the  note  held  by  him,  and  alleged  its  payment;  and 
they  further  alleged  that,  at  tiie  time  of  the  contract  between 
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themselves  and  Daniel,  which  was  negotiated  through  the 
agency  of  F.  M.  Gihner,  said  Gihiier  had  possession  of  said 
note,  and  represented  that  only  a  small  balance  was  due  on  it, 
and  agreed  to  waive  any  prior  lien  on  the  lands,  in  order  that 
the  lands  might  be  first  subjected  to  the  payment  of  the  other 
notes ;  that  they  were  induced  by  these  representations  to  ac- 
cept the  three  notes  of  the  Ellingtons,  in  payment  of  the 
purchase-money  for  their  tract  of  land,  with  the  understanding 
that  they  were  secured  by  the  vendor's  lien  on  the  land,  it 
being  well  known  that  Ellington  was  insolvent ;  that  by  mis- 
take, or  oversight,  the  notes  were  not  indorsed  at  the  time  they 
were  delivered;  and  that  the  subsequent  indorsement  was  made 
for  the  purpose  of  correcting  this  mistake,  and  enabling  Preston 
&  Co.  to  enforce  the  lien  on  the  land. 

The  deposition  of  F.  M.  Gilmer  was  taken  by  Preston  & 
Co.,  in  which  he  stated  the  facts  connected  with  the  contract 
and  negotiations  substantially  as  alleged  in  their  answer ;  and 
he  further  slated  that  the  note  held  by  Daniel  was  in  fact  paid 
and  satisfied.  The  deposition  of  said  Daniel  was  taken  in  his 
own  behalf,  in  which  he  stated,  in  substance,  that  at  the  time 
of  his  contract  with  Preston  &  Co.,  through  F.  M.  Gilmer  as 
agent,  it  was  agreed  that  the  purchase-money  should  be  "  paid 
by  the  transfer  by  delivery  of  the  three  notes  on  the  Elling- 
tons," and  that  he  was  not  to  be  liable  in  any  event  for  the 
payment  of  said  notes  ;  and  that  he  afterwards  made  the  written 
indorsement  on  said  notes,  without  any  consideration  whatever, 
at  the  request  of  said  Preston  &  Co.'s  attorney,  and  on  his 
assurance  that  such  indorsement  was  necessary  to  enable  them 
to  enforce  a  vendor's  lien  on  the  lands,  and  would  not  render 
him  personally  liable  in  any  manner. 

In  the  cause  of  Preston  &  Co.  v.  Ellington,  a  petition  was 
filed  on  the  28th  February,  1882,  by  Steiner  &  McGehee,. ex- 
hibiting an  assignment  to  them  b}'  Ellington  and  wife,  of  the 
surplus  proceeds  of  sale  remaining  in  the  register's  hands  after 
satisfying  the  decree  in  favor  of  Preston  tfe  Co.,  and  praying 
that  said  surplus  ($62)  might  be  paid  to  them  ;  and  on  the  3d 
March,  1882,  a  petition  was  filed  in  said  cause  by  Daniel, 
stating  the  proceedings  which  had  been  had  in  both  of  the 
causes,  and  claiming  a  prior  lien  on  the  proceeds  of  sale  for 
the  amount  due  on  the  note  held  by  him,  which  was  alleged  to 
be  $325.  His  petition  further  stated,  that  he  had  given  public 
notice  of  his  claim  at  the  sale  by  the  register;  that  said  Gilmer 
publicly  announced  at  the  sale  that  he  purchased  for  Preston 
<fe  Co.;  and  that  Gilmer  afterwards  procured  a  conveyance  to 
himself  personally  to  be  made  by  the  register,  "for  tiie purpose, 
as  petitioner  believes,  of  securing  a  confirmation  of  the  sale,  if 
possible,  to  the  prejudice  of  petitioner."     The  prayer  of  the 
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petition  was,  Ist,  that  the  sale  bj  the  register  be  set  aside ;  or, 
2d,  that  action  on  the  report  of  sale  be  postponed  until  the 
next  term  of  the  court;  or,  3d,  that  the  surplus  proceeds  of 
sale,  after  satisfying  the  decree  and  costs,  be  paid  to  the  peti- 
tioner ;  and,  4th,  for  other  and  further  relief  under  the  general 
prayer. 

The  two  causes  being  submitted  together,  for  final  decree  on 
the  pleadings  and  proof,  the  chancellor  held,  1st,  that  the 
transfer  of  the  notes  by  Daniel  to  Preston  &  Co.,  by  delivery 
merely,  did  not  pass  the  vendor's  lien  ;  2d,  that  the  subsequent 
indorsement  in  writing,  being  without  consideration,  could 
neither  create  nor  revive,  in  favor  of  the  assignees,  a  right  to 
enforce  the  vendor's  lien  on  the  land  ;  3d,  that  Daniel  had  a 
lien  on  the  land,  to  the  extent  of  the  balance  due  on  the  first 
note ;  and,  4th,  that  the  purchaser  at  the  register's  sale,  not 
having  in  fact  paid  the  purcl,ase-money,  was  not  entitled  to  a 
confirmation  of  the  sale.  He  therefore  rendered  a  decree,  the 
same  in  each  case,  declaring  a  prior  lien  on  the  land  in  favor 
of  Daniel,  and  ordering  a  reference  to  the  register  to  ascertain 
the  amount  due  on  the  note  held  by  him  ;  and  further  ordering 
the  register  not  to  deliver  a  deed  to  Gilmer,  as  the  purchaser 
at  his  sale,  unless  the  amount  bid  at  the  sale  was  actually  paid 
into  court  within  ninety  days. 

Preston  &  Co.  appeal  from  these  decrees,  and  here  assign 
each  part  of  them  as  error. 

GuNTEK  &  Blakey,  for  appellants. 

BuELL  &  Lane,  contra.     (No  briefs  on  tile.) 

RRICKELL,  C.  J. — The  main  question  in  these  cases,  which 
grow   out  of  the  same  transactions,  and  in  which    the  same 

{)arties  Sre  interested,  may  be  thus  stated  :  J^trst,  whether  the 
ien  of  a  vendor  of  lands,  for  the  payment  of  the  purchase- 
money,  is  extinguished  if  he  transfers  the  notes  given  for  the 
purchase-money,  the  nature  and  character  of  the  transfer  ex- 
cluding his  liability  for  the  ultimate  payment  of  the  notes? 
If,  after  such  transfer,  without  the  intervention  of  a  new  con- 
sideration, the  assignor,  to  enable  the  assignee  to  enforce  the 
lien  on  the  lands,  indorses  the  notes  in  terms  which  impose 
upon  him  a  liability  for  their  ultimate  payment,  in  the  event 
the  holder  exercises  due  diligence  to  recover  of  the  maker,  and 
fails,  can  the  assignee  enforce  the  lien  ?  Can  the  legal  effect 
of  the  indorsement  be  varied  by  parol  evidence  of  an  agree- 
ment, contemporaneously  made,  that  the  vendor  should  not  be 
made  personally  or  pecuniarily  liable  for  the  payment  of  the 
notes  'i 


138  SUPREME   COURT  [Dec.  Term, 

[Preston  &  Co.  v.  Ellington;  same  v.  Daniel.] 

Prior  to  the  statute  approved  February  13th,  1879  (Pam. 
Acts  1878-9,  p.  171),  which  was  subsequent  to  the  present 
transaction,  promissory  notes,  or  other  evidences  of  debt,  given 
for  the  purchase-money  of  lands,  when  assigned,  did  not  pass 
to  the  assignee  the  right  to  enforce  the  equitable  lien  of  the 
vendor,  if  the  assignment  were  of  such  nature  and  character 
that  he  had  no  interest  in  the  recovery  of  the  debt,  and  would 
not  sustain  loss  if  it  was  unpaid. — Bankliead  v.  Oicen,  60  Ala. 
457.  The  principle  underlying  the  decisions  asserting  this 
doctrine  was,  that  tlie  equitable  lien  of  a  vendor  who  had  made 
a  conveyance  of  lands,  the  purchase-money  not  being  paid,  and 
an  independent  security  for  its  payment  not  having  been  taken, 
was  a  trust  chargeable  upon  the  lands  for  the  security  and  in- 
demnity of  the  vendor,  raised  and  enforced  by  a  court  of 
equity,  because  one  man  ought  not  in  good  conscience  to  get 
and  keep  the  lands  of  another  without  paying  the  considera- 
tion money.  The  trust  was  raised  only  for  the  •  security  and 
indemnity  of  the  vendor ;  and  it  was  upon  a  principle  of  sub- 
rogation that  an  assignee,  claiming  through  him,  was  entitled 
to  enforce  it.  The  trust  arising  by  construction  or  operation 
of  law,  for  the  personal  indemnity  of  the  vendor,  a  transferree, 
or  assignee,  was  not  subrogated  to  it,  when  subrogation  was  not 
necessary  for  the  protection  of  the  vendor. — Bankhead  v. 
Owen^  supra;  Hall  v.  Click,  5  Ala.  363;  Grigshy  v.  Hair, 
25  Ala.  327.  The  trust  or  lien,  however,  was  not  discharged 
or  extinguished  by  the  assignment.  The  assignee  had  not  an 
equity  to  enforce  it,  but  it  remained,  as  it  was  in  its  original 
creation,  a  trust  or  security  for  the  payment  of  the  purchase- 
money  to  the  vendor;  and  if  he  subsequently  acquired  the 
notes,  it  was  as  capable  of  enforcement  as  if  he  had  never 
parted  with  them. — Bankhead  v.  Owen,  sup/a/  Green  v.  De- 
moss,  10  ITumph,  371 ;  Page  v.  Green,  6  Conn.  338;  Lindsey 
V.  Bates,  42  Miss.  397;  Gotten  v.  MGGehee,M  Miss.  5T0.  We 
do  not,  therefore,  assent  to  the  proposition,  which  seems  to  be 
the  basis  of  the  chancellor's  decree,  that  the  original  transfer 
of  the  notes  by  the  vendor  by  delivery  only,  not  imposing 
upon  him  liability  for  their  payment,  discharged  or  extinguished 
the  lien  upon  the  lands.  The  lien  was  merely  suspended,  while 
the  notes  remained  in  the  hands  of  the  assignee  or  transferree, 
who  had  not  capacity  to  enforce  it. 

The  8ubse<|uent  indorsement  of  the  notes  by  the  vendor 
in  writing  is,  in  terms,  a  transfer  of  the  legal  title,  and  is  a 
contract  of  specific  legal  import — a  contract  by  which  the 
vendor  binds  himself  to  pay  the  notes,  in  the  event  the  trans- 
ferree, after  the  exercise  of  the  diligence  the  law  prescribes, 
was  unable  to  obtain  payment  from  the  makers.  A  transfer  of 
this  character,  it  can  not  be  questioned,  clothes  the  transferree 
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with  full  capacity  to  enforce  the  lien  npon  the  lands  for  the 
payment  of  the  notes.  The  original  transfer  may  not  have 
involved  the  vendor  in  liability  for  the  payment  of  the  notes, 
and  no  new  consideration  may  have  intervened  for  the  subse- 
quent indorsement.  Whether  the  want  of  a  consideration  for 
the  indorsement  can  be  made  the  subject  of  inquiry,  when  the 
transferree  is  seeking  only  the  enforcement  of  the  lien  upon 
the  lands,  and  not  the  fixing  upon  the  vendor  a  personal 
liability,  it  is  not  necessary  now  to  consider.  The  subsequent 
indorsement  was  intended  by  the  parties  as  an  alteration  or 
modification  of  the  original,  rather  than  as  the  making  of  a 
new  contract.  Before  or  after  the  consummation  of  a  contract, 
the  parties  may  alter,  rescind  or  modify  it ;  and  to  support  the 
alteration,  modification  or  rescission,  it  is  not  necessary  that  a 
new  consideration  should  intervene.  The  mutual  agreement  of 
the  parties  supports  it. — 1  Brick.  Dig.  394,  g  233.  If  the  con- 
sideration of  the  indorsement  were  now  a  matter  upon  which 
the  rights  of  the  parties  were,  dependent,  there  is  no  reason  for 
doubting  that  it  is  adequate. 

The  indorsement,  as  we  have  said,  is,  of  itself,  a  contract  of 
specific  legal  import ;  and  there  is  no  principle  upon  which  it 
can  be  varied  or  altered  by  evidence  of  contemporaneous  verbal 
agreements  or  stipulations  which  the  parties  did  not  incorporate 
into  it.  It  may  be  conceded  the  evidence,  shows  that  the  pur- 
pose of  the  indorsement  was  merely  to  enable  the  transferrees 
to  enforce  the  lien  upon  the  lands,  and  that  it  was  verbally 
agreed  the  vendor  was  not  to  be  bound  personally  ft)r  the  pay- 
ment of  the  notes.  It  has  long  been  settled  by  the  decisions 
of  this  court,  that  the  indorsement  of  a  promissory  note  by  the 
payee,  whether  in  full  or  in  blank,  is  a  contract  having  a  defined 
legal  operation  and  elfect,  which  can  not  be  varied  by  parol 
evidence. — 1  Brick.  Digest,  301,  §  699;  Day  v.  27iomj)son, 
65  Ala.  269. 

The  indorsement  of  the  notes  operating  as  an  assignment, 
j)ro  tanto,  of  the  lien  upon  the  lands,  entitled  the  assignee  to 
payment  in  priority  of  the  note  retained  by  the  vendor,  though 
it  was  in  poiiit  of  time  first  due  and  payable.  This  has  been 
settled  by  repeated  decisions  of  this  court,  and  is  the  general 
doctrine  applicable  to  mortgages  and  collateral  securities  for 
the  payment  of  debts.  The  assignment  of  the  dei)t.  when  ab- 
solute and  unconditional,  is  an  assignment  pro  ianto  of  the 
mortgage  or  other  security ;  and  if  the  fund  arising  from  the 
mortgage  or  other  security  is  not  sufficient  to  pay  the  entire 
debt,  the  assignee  has  a  preference  over  the  assignor. — CuUmn 
V.  Erwiiis  4  Ala.  252;  Nelson  v.  Dimn,  15  Ala.  501 ;  Gri(ji<}yy 
V.  Hair,  25  Ala.  327.  The  vendor,  Daniel,  after  the  indorse- 
^ment  of  three  of  the  notes,  retaining  one  of  them,  was  in  the 
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relation  of  a  subsequent  incumbrancer.  The  only  right  he 
could  assert  was  to  be  let  in  to  redeem,  upon  payment  of  the 
notes  indorsed,  or  to  take  the  surplus  of  the  proceeds  of  the 
sale  of  the  lands  remaining  after  satisfying  the  notes. 

A  redemption  is  not  claimed ;  nor  is  the  fairness  or  regu- 
larity of  the  sale  made  under  the  decree  of  the  court,  in  the 
suit  by  the  appellants  for  the  enforcement  of  the  lien,  assailed  ; 
nor  is  the  price  bid  for  the  lands  alleged  to  be  inadequate.  The 
only  right  which  Daniel  could  assert  was  a  right  to  the  surplus 
of  the  proceeds  of  the  sale  remaining  after  satisfying  the 
decree  in  favor  of  the  appellants.  A  petition  filed  in  that 
cause,  while  the  fund  was  under  the  control  of  the  court,  was 
the  proper  mode  of  asserting  the  right.  The  right  of  Daniel 
to  the  surplus  is,  of  course,  superior  to  any  claim  Steiner, 
McGehee  &  Co.,  as  assignee  of  the  Ellingtons,  can  claim. 
There  is  no  event  in  which  they  would  be  entitled,  unless  there 
was  a  surplus  of  the  proceeds  of  sale  remaining  after  satisfying 
the  whole  purchase-money  and  the  costs  of  suit. 

We  perceive  no  reason  for  setting  aside  the  sale  of  the 
lands,  or  for  withholding  confirmation  of  it,  and  ordering  a 
conveyance  to  be  made  to  the  purchaser. 

The  result  is,  the  decrees  of  the  chancellor  must  be  reversed, 
and  decrees  here  rendered  in  conformity  to  this  opinion. 


TVilkinson  v.  Roper. 

£ill  in  Equity  for  Redemption  and  Account. 

1.  Whether  contract  U  sule  or  lease,  purchase  or  tenancy. — A  contract 
may  be  so  framed  as  to  operate  either  as  a  sale  or  as  a  lease — either  a 
purchase  or  a  tenancy;  as  in  Collins  r.  Whigham  (58  Ala.  438),  where 
the  contract  was  construed  as  giving  the  option  to  the  purchaser,  in  the 
first  instance,  to  treat  it  as  a  purchase  or  as  a  lease,  and,  on  his  failure 
to  express  his  election  by  the  day  named,  it  was  held  that  the  vendor 
might  elect. 

2.  Same. — Where  lands  are  conveyed  by  absolute  deed,  with  cove- 
nants of  warranty,  the  purchaser  giving  his  written  obligations  to  deliver 
twelve  hales  of  cotton  to  the  vendor,  in  annual  installments  of  four  bales 
each,  and  a  mortgage  on  the  land  to  secure  their  payment ;  a  stipulation 
in  the  mortgage  in  these  words,  "And  in  case  of  faihire  to  make  the  first 
two  payments  on  said  land,  then  we  agree  and  hereby  promise  to  pay 
said  W.  [vendor]  two  bales  of  cotton  each  year  forthe  rentof  said  lands," 
does  not,  of  itself,  show  that  the  contract  was  a  conditional  sale,  de- 
pendent on  the  payment  of  the  first  two  obligations  at  maturity,  and,  on 
default  of  such  payment,  operating  only  as  a  lease  from  year  to  year. 
But  the  acts  and  conduct  of  the  parties  under  the  contract,  as  proved  by 
receii)ts  given  and  accepted,  and  other  writings,  show  that  they  so  un-> 
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derstood  and  regarded  it,  or  subsequently  modified  it,  and  that  the  cotton 
delivered  was  paid,  not  as  purohase-nionej',  but  as  rent. 

3.  Cross-bill;  when  relief  may  be  ffranted  under,  though  original  hillbe 
dismissed. — The  general  rule  is,  that  when  the  original  bill  is  dismissed,, 
the  cross-bill  goes  out  with  it,  at  least  when  the  subject-matter  of  the 
cross-bill  is  simply  defensive  of  the  case  made  by  the  original  bill;  but, 
when  the  cross-bill  sets  up,  as  it  may,  additional  facts  relating  to  the 
same  subject-matter,  but  not  alleged  in  the  original  bill,  prays  for  affirma- 
tive relief  in  reference  to  it,  and  presents  a  case  of  equitable  cognizance, 
the  dismissal  of  the  original  bill  does  not  dispose  of  the  cross-bill :  it  is 
the  duty  of  the  chancellor  in  such  case,  while  dismissing  the  original 
bill,  to  grant  such  relief  under  the  cross-bill  as  would  be  proper,  under 
its  averments  and  the  proof,  if  it  were  an  original  bill. 

4.  Same;  extent  of  relief  in  this  case. — Tlie  original  bill  seeking  an 
account  and  redemption  of  lands  mortgaged  by  the  complainant  to  the 
defendant,  as  alleged,  to  secure  the  jjayment  of  the  agreed  purchase- 
money,  and  failing  in  this  aspect,  because  the  proof  show'ed  that  the 
contract  between  the  parties  was  not  a  sale  and  conveyance,  with  re-con- 
veyance by  mortgage  to  secure  the  payment  of  the  purchase-money,  but 
was  regarded  and  acted  on  by  them  as  giving  the  vendor  an  election,  on 
default  being  made  in  the  payment  of  the  first  installments  of  purchase- 
money  as  stij)ulated,  to  treat  it  as  a  lease  from  year  to  year,  ancf  the  jiay- 
ments  as  made  on  account  of  rent;  the  defendant  may,  under  a  cross-bill, 
have  the  deeds  cancelled,  the  possession  of  his  lands  restored  to  him, 
and  recover  damages  by  way  of  mesne  profits  from  the  time  the  tenancy 
was  repudiated,  thereby  placing  the  parties  in  statu  quo;  and  the  original 
bill  further  praying  an  abatement  of  the  purchase-money,  on  the  ground 
that  ten  acres  of  the  land  in  fact  belonged  to  him  at  the  time  the  contract 
was  made,  and  was  included  in  the  deed  and  mortgage  by  mutual  mis- 
take, and  this  allegation  being  sustained  by  the  proof,  the  original  bill 
may  be  retained  for  this  purpose,  in  order  that  complete  justice  may  be 
done  between  the  parties. 

5.  Sufficiency  of  convei/ance  in  description  of  latid. — "  Ten  acres  off 
the  north-west  corner  of  said  quarter-section,"  when  the  words  are  used 
to  designate  a  tract  of  land,  is  not  an  indefinite  and  uncertain  descrip- 
tion, but  means  the  ten  acres  in  the  corner,  lying  in  a  square,  and 
bounde<l  by  four  equal  sides  ;  but,  when  the  only  descriptive  words  used 
are,  "  Ten  acres,  more  or  less,  of  said  quarter-section,"  the  conveyance 
is  void  for  uncertainty  as  a  muniment  of  title. 

Appeal  from  the  Cliaiicery  Court  of  Butler. 

Pleard  before  the  Hon.  Jno.  A.  Foster. 

Tlie  original  bill  in  this  case  was  filed  on  the  6th  September, 
1882,  by  Edward  B.  Roper,  against  W.  W.  Wilkinson;  and 
sought,  Ist,  a  redemption  of  lands  from  under  a  mortgage, 
which  the  complainant  had  executed  to  the  defendant  to  secure 
unpaid  purchase-money ;  2d,  an  account  of  the  alleged  mort- 
gage debt,  and  the  several  partial  payments  made  on  it ;  3d,  an 
injunction  of  an  action  at  law  founded  on  the  mortgage ;  4th, 
an  abatement  of  the  purchase-money,  on  the  statement  of  the 
account,  to  the  extent  of  the  value  of  ten  acres  of  the  land, 
alleged  to  have  been  included  in  the  deed  and  mortgage  bv  mu- 
tual mistake ;  and,  5th,  other  and  further  relief  under  the  gen- 
eral prayer.  The  contract  between  the  parties  was  consum- 
mated on  the  27th  June,  1874,  when  Wilkinson  and  wife  exe- 
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cuted  and  delivered  to  complainant  a  conveyance  to  the  land, 
with  covenants  of  warranty,  reciting  the  present  payment  of 
$750  as  its  consideration ;  and  complainant  and  his  wife  exe- 
cuted and  delivered  to  said  Wilkinson  their  several  written  ob- 
ligations, each  binding  them  to  deliver  to  said  Wilkinson  or 
bearer,  on  the  1st  October,  1875,  1876,  and  1877,  respectively, 
"four  bales  of  lint-cotton,  to  class  L.  M.,  and  to  weigh  500  lbs. 
each,  for  land ;"  and  they  also  executed  a  mortgage  on  the  land, 
with  power  of  sale,  to  secure  the  payment  of  these  obligations, 
and  containing  an  additional  stipulation  in  these  words:  "And 
we  further  agree,  that  in  case  of  failure  to  make  the  first  two 
payments  on  said  land,  then  we  agree  and  hereby  promise  to 
pay  the  said  W.  W.  Wilkinson  two  bales  of  cotton  each  year  for 
the  rent  of  said  land."  Copies  of  the  deed,  mortgage  and  writ- 
ten obligations  were  made  exhibits  to  the  bill.  The  complain- 
ant alleged  in  his  bill  that  he  had  paid  and  delivered  more  cot- 
ton than  was  due  under  his  contract,  and  offered  to  pay  any 
balance  that  might  be  found  due  on  the  statement  of  the  ac- 
count ;  and  he  claimed  an  abatement  of  the  purchase-money, 
on  the  statement  of  tlie  account,  on  the  ground  that  ten  acres 
of  the  land  embraced  in  the  deed  and  mortgage  l>elonged  in  fact 
to  him  at  the  time  the  contract  Avas  made,  and  was  included  in 
the  conveyances  by  mutual  mistake. 

An  answer  to  the  bill  was  filed  by  Wilkinson,  admitting  the 
correctness  of  the  exhibits  to  the  bill,  denying  that  the  com- 
plainant had  any  right  of  redemption  under  the  terms  of  the 
mortgage,  and  insisting  that  since  the  13th  December,  1875, 
default  having  been  made  in  the  payment  and  delivery  of  the 
cotton  as  stipulated,  the  complainant  had  been  in  possession  of 
the  land  only  as  his  tenant.  He  asked  that  his  answer  might 
be  taken  as  a  cross-bill,  and  prayed  "  that  whatever  title  to  said 
land  may  be  vested  in  the  said  Edward  B.  Roper  or  his  wife, 
the  said  R.  A.  T.  Roper,  may  be  devested  by  the  decree  of  this 
court,  and  vested  in  this  defendant ;  that  an  account  may  be 
had  and  taken  of  the  rents  due  to  this  defendant  by  the  said 
Edward  B.  Roper,  and  he  be  decreed  to  pay  the  amount  so 
found  due,"  and  for  other  and  further  relief. 

On  final  hearing,  on  pleadings  and  proof,  the  chancellor  held 
the  complainant  entitled  to  relief,  and  ordered  an  account  as 
prayed ;  and  his  decree  is  now  assigned  as  error, 

Jno.  Gamijle,  and  J.  C.  Richardson,  for  appellant. — The 
deed  and  mortgage  are  to  be  construed  together,  as  parts  of  one 
and  the  same  contract,  and  as  evidencing  the  entire  contract 
between  the  parties.  Thus  construed,  the  option  was  given  to 
Roper,  in  the  first  instance,  to  treat  the  transaction  as  a  condi- 
tional 8&,le,  or  as  creating  a  tenancy ;  and  his  election  having 
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been  manifested,  the  character  of  the  contract  became,  fixed  and 
irrevocable,  unless  changed  by  the  mutual  consent  of  the  par- 
ties. Having  elected  to  treat  it  as  a  tenancy,  as  clearly  shown 
by  the  subsequent  dealings  l)etween  the  parties,  Wilkinson 
could  not  have  treated  it  as  a  mortgage — could  not  have  fore- 
closed it  in  equity,  and  recovered  a  personal  decree  against  lio- 
Eer  for  any  balance  of  purchase-money  unpaid.  Tlie  parties 
ad  a  right  to  make  tlieir  own  contracts,  and  a  court  of  equity 
will  enforce  them  as  made. —  Collins  v.  Whiyham,  58  Ala.  438; 
Sewall  V.  ITent-y,  9  Ala.  30 ;  Peebles  v.  Stolla,  57  Ala.  58  ;  Hay- 
nie  V.  JRobertson,  58  Ala.  39. 

STONE,  J.— Collins  V.  Whigham,  58  Ala.  438,  is  an  author- 
ity  for  holding  that  parties  may  contract  in  reference  to  land, 
with  the  option  of  treating  it  as  a  sale,  or  a  lease — a  purchase, 
or  a  tenancy.  The  writing  in  that  case  fully  expressed  the 
terms  of  the  contract.  Construing  it,  we  held  that  the  pur- 
chaser, in  the  first  instance,  had  the  option  of  paying  three  bales 
of  cotton,  the  first  installment,  and  thus  constituting  tiie  con- 
tract a  purchase,  or  of  paying  two  bales,  and  thereby  constituting 
it  a  tenancy.  P'ailing  to  express  his  election,  by  performing 
either  of  the  alternative  obligations  on  the  day  named,  we  held 
that  the  vendor  was  then  clothed  with  an  option  to  treat  the 
transaction  as  a  sale  or  lease.  The  writing  in  that  case,  as  we 
have  said,  fully  expressed  the  terms  of  the  contract,  and  was 
only  an  obligation  to  make  title,  in  the  event  the  purchaser  en- 
titled himself  to  it  by  paying  the  purchase  price. 

The  present  case  is  very  different  in  its  facts.  Wilkinson  and 
wife  conveyed  the  land  to  Roper  by  absolute  deed,  with  full 
covenants  of  warranty,  on  the  day  of  the  contract.  On  the 
same  day.  Roper  executed  to  Wilkinson  his  three  obligations, 
binding  himself  in  each  to  deliver  to  *  ilkinson  four  bales  of 
cotton,  in  all  twelve  bales,  in  installments  due  severally  1st  Oc- 
tober, 1875-6-7;  and  to  secure  their  payment,  he  and  his  wife 
executed  their  contemporaneous  mortgage  on  the  lands,  con- 
taining a  power  of  sale  on  default.  Up  to  this  point,  there  is 
nothing  in  this  case  to  distinguish  it  from  an  ordinary  sale  and 
conveyance  of  lands,  with  return  mortgage  taken  to  secure  the 
purchase-money.  Not  a  word  of  condition  in  the  sale  any  where 
expressed.  After  the  contract  was  made  complete  to  this  ex- 
tent, the  following  clause  was  added  to  the  mortgage :  "  And 
we  further  agree  that,  in  case  of  failure  to  make  the  first  two 
payments  on  said  land,  then  we  agree  and  hereby  promise  to 
•pay  the  said  W.  W.  Wilkinson  two  bales  of  cotton  each  year 
for  the  rent  of  said  lands."  Under  this  clause  it  is  contended 
for  appellant,  Wilkinson,  that  it  was  only  a  conditional  sale, 
dependent  on  the  payment  by  Roper  of  the  two  installments 
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of  the  purchase-money  first  to  mature ;  and  if  those  two  install- 
ments were  not  paid,  then  there  wotild  be  no  sale,  but  only  a 
lease  to  Roper  of  the  premises,  at  the  agreed  yearly  rental  of 
two  bales  of  cotton ;  and  Roper  having  failed  to  pay  the  first 
two  installments,  the  contention  is,  that  Roper  has  been  in  only 
as  tenant  from  year  to  year. 

Viewed  in  the  light  of  these  writings,  it  would  be  very  difii- 
cult  to  work  a  conditional  sale  out  of  this  transaction.  The 
title  was  passed  absolutely  to  Roper,  by  Wilkinson's  deed. 
True,  it  was  mortgaged  back  on  the  same  day ;  but,  in  equity, 
this  was  only  a  security  for  the  payment  of  the  purchase-money. 
As  to  all  the  world,  except  Wilkinson,  the  freehold  was  in  Ro- 
per. To  vest  a  complete,  indefeasible  legal  title  in  Wilkinson, 
there  must  have  been  a  foreclosure  of  the  mortgage,  a  recon- 
conveyance  by  Roper,  or  a  release  or  conveyance  of  the  equity 
of  redemption.  Without  one  of  these,  Wilkinson  had  no  title 
that  could  maintain  ejectment  against  any  one  except  Roper,  or 
those  holding  in  his  right.  This  is  certainly  an  unusual  condi- 
tion of  the  title,  if  the  intention  was  only  to  make  a  conditional 
sale,  or  to  create  a  tenancy ;  and,  to  give  to  the  words  appended 
to  the  mortgage,  which  we  have  copied  above,  the  efiiect  of  con- 
verting a  solemn  deed  of  bargain  and  sale,  executed,  acknowl- 
edged and  recorded,  into  a  lease  from  year  to  year,  determina- 
ble at  pleasure,  would  be  to  incorporate  in  the  instrument  a 
stipulation  which  the  parties  have  failed  to  express. — 2  Brick. 
Dig.  248,  §  4.  In  doubtful  cases,  the  law  presumes  a  convey- 
ance was  intended  as  a  mortgage  security,  rather  than  a  sale 
with  a  condition  to  re-purchase. — McNeill  v.  JVors worthy,  39 
Ala.  156. 

But  we  are  not  left  to  the  deed  and  mortgage  alone,  as  guides 
in  the  interpretation  of  this  contract.  Roper  failed  to  pay  the 
first  two  installments  of  four  bales  each,  at  the  time  of  their 
maturity ;  but  he  made  annual  payments,  sometimes  of  two 
bales,  and  sometimes  of  less.  These  were  receipted  for,  some- 
times as  rent,  and  sometimes  simply  "on  account  of  land," 
without  expressing  whether  it  was  purchase,  or  rent  money. 
In  1876,  three  bales  were  delivered ;  but  the  excess  over  two 
bales — 1,000  lbs. — was  accounted  for  to  Roper,  partly  in  cash, 
but  mainly  in  a  credit  on  account.  In  1877,  there  was  no  ex- 
cess over  two  bales,  except  one  dollar,  applied  to  recording.  In 
1878,  there  was  an  excess  over  the  two  bales,  of  188  lbs.  This 
was  applied  to  open  account.  There  is  proof  that  Roper  ob- 
tained advances  from  Wilkinson.  Now,  all  these  payments, 
and  their  application,  are  shown  by  documentary  proof,  testified* 
to  by  Roper  himself,  and  made  exhibits  to  his  deposition. 

But  there  is  stronger  evidence  than  this,  testified  also  by 
Roper,  and  appended  to  his  deposition  as  an  exhibit.     Bearing 
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date  February  18th,  1878,  Roper  executed  a  written  agree- 
ment in  the  following  terms ,  "  November  Ist  after  date,  I 
promise  to  deliver  to  W.  W.  Wilkinson,  or  bearer,  two  bales 
of  lint-cotton,  to  class  low-middling,  and  to  weigh  five  hundred 
pounds  each,  put  up  in  good  order,  and  delivered  in  Green- 
ville, Ala.,  for  the  rent  of  land  ;  with  this  understanding  and 
agreement,  that  if  I  can  pay  the  balance  purchase-money  on 
said  land,  then  the  value  of  the  two  bales  of  cotton  shall  go 
to  make  up  said  payment,  and  be  applied  to  part  of  said 
purchase-money,  instead  of  rent.  Also,  twenty-five  dollars 
more  for  rent."  Signed  "^.  B.  Roper^''  and  witnessed. 
Recurring  to  the  account  of  cotton  received  by  Wilkinson 
from  Roper  during  that  year,  as  testified  to  by  Roper,  we  find 
two  bales  cotton,  weighing  severally  6C4  and  584  lbs. — 1188 
lbs. — with  this  language  appended:  "Rec'd  on  a|c  of  land 
1000  lbs.;  188  at  9c.,  816.90  paid  on  open  a|c."  Signed, 
"  TF.  W.  \YUkinsonP  This  paper  bears  date  Sept.  24th,  1878. 
These  papers  prove  conclusively  that  the  parties  understood 
and  acted  on  their  contract,  in  the  sense  claimed  by  Wilkinson  ; 
and  the  indefinite  contract  of  1874  is  made  certain  and  unmis- 
takable by  the  extension  contract  of  1878.  There  being  a 
failure  on  Roper's  part  to  pay  the  first  two  installments,  and 
also  a  failure  of  proof  that  he  paid  "  the  balance  of  the 
purchase-money  on  said  land,"  provided  for  in  the  extension 
contract  copied  above,  we  feel  bound  to  hold,  that  the  pay- 
ments made  by  him  lfS,ve  been  as  rent,  under  the  last  clause 
of  the  mortgage,  and  not  as  purchase-money. 

The  complainant  has  failed  to  show  a  case  entitling  him  to 
relief,  so  far  as  the  main  object  of  the  bill  is  concerned.  We 
reserve,  for  the  present,  what  we  have  to  say  of  the  com- 
plainant's claim,  that  ten  acres  of  the  land  in  controversy 
belonged  originally  to  him,  and  were  embraced  in  the  deed  and 
mortgage  by  mutual  mistake. 

We  nave  shown  that  the  main  purpose  of  the  bill  must 
fail,  for  want  of  proof.  We  will  consider  the  question  of  the 
cross-bill,  without  any  reference  to  the  other  and  minor  feature 
of  the  complainant's  case ;  in  other  words,  as  if  the  original 
bill  were  dismissed.  The  general  rule  is,  that  when  the  origi- 
nal bill  is  dismissed,  the  cross-bill  goes  out  with  it. — Dill  v. 
Shahan,  25  Ala.  694;  Can.  Life  Ins.  Co.  v.  Webb,  54  Ala. 
688.  This  is  certainly  the  case,  when  the  subject-matter  of 
the  cross-bill  is  simply  defensive  of  the  case  made  by  the  origi- 
nal bill.  But,  when  the  cross-bill  sets  up,  as  it  may,  additional 
facts  relating  to  the  subject-matter,  not  alleged  in  the  original 
bill,  and  prays  for  affirmative  relief  against  the  complainant, 
in  a  matter  which  is  the  subject  of  the  original  bill,  if  such 
cross-bill  present  a  subject  of  equitable  cognizance,  the  dis- 
10 
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missal  of  the  original  bill  does  not  dispose  of  the  cross-bill. 
The  latter  remains  for  disposition,  as  if  it  had  been  tiled  as  an 
original  bill.— 2  Dan.  Ch.  Pr.,  5th  Ed.,  1553*,  note  3.  In 
Ragland  v.  Bi'oadnax^  29  Grat.  401,  420,  the  court,  speaking 
of  a  cross-bill  and  its  subject  matter,  said  :  "  This  was  so  con- 
nected with  the  matter  of  the  original  bill,  as  to  be  a  proper 
subject  of  a  cross-bill,  but  at  the  same  time  a  matter  of  which 
the  jurisdiction  of  the  court  could  not  be  ousted,  by  a  dismis- 
sion of  the  original  bill."  So,  in  Deuiees  v.  Deive.es,  55  Miss. 
315,  the  court  said  :  "  When  the  proof  taken  had  established 
the  truth  of  her  [the  defendant's]  statements,  and  the  falsity 
of  his  [the  complainant's],  the  chancellor,  properly  we  think, 
retained  the  cross-bill,  in  order  that  he  might  afford  her  this 
independent  relief."  In  this  case,  the  subject  and  prayer  of 
the  cross-bill  were  intimately  connected  with  the  subject  of 
the  original  suit.  In  Wicklife  v.  Clay,  1  Dana,  585,  Clay, 
the  complainant,  had  praj'ed  for  specific  performance  of  a 
contract,  and  Wickliffe,  by  cross-bill,  sought  its  rescission. 
Clay,  after  evidence  was  taken,  dismissed  his  bill.  In  a  most 
elaborate  opinion  by  Robertson,  C.  J.,  we  find  this  language : 
"  Clay's  subsequent  dismission  of  his  bill  did  not  affect  Wick- 
liffe's  cross-bill."  See,  also.  Story's  Eq.  PI.  §  391 ;  Lowen- 
stein  V.  Glidewell,  7  Cen.  Law  Jour.  167 ;  Chicago  A.  W.  Co. 
V.  Conn.  Life  Ins.  Co.,  57  111.  424 ;  Camden  &  A.  R.  R.  Co. 
V.  Stewart,  18  N.  J.  Eq.  489,  In  the  case  of  Oilman  v.  Selma 
<&  N.  O.  Railroad  Co.,  72  Ala. -566,  no  ""relief  was  obtained  on 
the  original  bill,  yet  very  important  relief  was  granted  under 
the  prayer  of  one  of  the  cross-bills. 

We  need  not  say  to  what  e;^tent  we  approve  what  is  said  in 
some  of  the  cases  from  which  extracts  are  given  above.  What 
we  approve  and  affirm  is,  that  if  the  averments  of  the  cross- 
bill relate  to,  and  spring  out  of  the  subject  embraced  in  the 
original  bill,  wdien  sucli  cross-bill  prays  affirmative  relief  which 
is  equitable  in  its  character,  and  which  requires  a  ci'oss-bill  for 
its  presentation,  if  the  cause,  in  this  condition,  is  submitted  for 
•decree,  then,  although  all  relief  may  be  denied  on  the  original 
bill,  it  is  the  duty  of  the  chancellor  to  grant  such  relief  on  the 
■cross-bill  as  its  averments  and  the  proofs  would  justify,  if  they 
were  presented  in  an  original  bill.  The  dismissal  of  the  origi- 
nal bill,  in  such  case,  does  not  necessarily,  or  properly,  carry 
with  it  the  cross-bill. 

Recurring  to  the  minor  feature  and  jburpose  of  the  original 
bill :  When  we  first  announced  our  opinion  in  this  case,  an 
incongruity  in  the  pleadings,  in  reference  to  this  minor  phase 
of  the  case,  eluded  our  attention.  It  has  not  been  presented 
in  argument,  either  before  of  since  the  decision  ;  nor  has  there 
been  a  formal  application  for  a  re-hearing.     A  difficulty  arose 
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in  tlie  matter  of  carrying  out  our  decree  as  first  rendered,  of 
which  we  were  informed  by  the  chancellor,  and  by  counsel. 
This  caused  us  to  scrutinize  the  record  more  closely.  This 
scrutiny  disclosed  the  incongruity  to  which  we  have  referred. 

The  main  feature  of  the  bill,  disposed  of  above,  was  an 
application  by  the  mortgagor  to  redeem  the  mortgaged  prem- 
ises. Roper  purchased  lands  from  Wilkinson,  and  received 
from  him  a  conveyance,  describing  the  lands  by  Government- 
survey  numbers.  Contemporaneously  Roper  reconveyed  the 
same  lands,  by  the  same  description,  to  Wilkinson,  as  security 
for  the  purchase-money.  Among  the  lands  thus  conveyed  and 
reconveyed  was  the  south-west  quarter  of  the  north-west  quarter 
of  section  29,  township  10,  range  15  east.  This,  it  will  be 
observed,  is  a  tract  of  forty  acres — the  south-west  forty  of  the 
quarter-section.  The  original  bill  alleges  that  Wilkinson,  in 
making  the  sale,  represented  that  he  owned  all  the  lands  he 
conveyed,  and  that  in  this  he  was  mistaken  to  the  amount  of 
"  ten  acres  of  the  lands  oif  the  north-west  quarter "  of  said 
forty,  which  did  not  belong  to  said  Wilkinson,  he  having  no 
title  or  claim  thereto.  The  bill  then  alleges,  "  that  said  ten 
acres  of  land  did,  at  the  time,  belong  to  Iiim  [complainant], 
and  that  he  was  in  possession  of  the  same,  and  held  good  and 
sufficient  title  thereto ;  and  that  he,  complainant,  was  also 
mistaken,  and  did  not  find  out  his  error  for  a  long  time  after 
said  sale  to  him  by  Wilkinson."  This  charge  is  found  in  the 
6th  section  of  the  bill.  In  the  foot-note,  swoni  answer  of  the 
defendant  is  dispensed  with. 

The  special  answer  to  this  averment  of  the  bill  is,  "  Defend- 
ant denies  that  he  ever  conveyed,  or  attempted  to  convey,  by 
said  deed,  a  copy  of  which  is  made  Exhibit  A  to  the  original 
bill,  the  alleged  ten  acres  of  land  off  the  north-west  corner  of 
the  north-west  quarter  of  section  twenty-nine."  Comparing 
the  numbers,  it  will  be  seen  this  is  no  denial  of  the  averment 
of  the  bill.  The  bill  claims  ten  acres  off  the  north-west  corner 
of  south-west  quarter  of  north-west  quarter.  The  denial  is, 
that  defendant  did  not  convey,  or  attempt  to  convey,  ten  acres 
off  the  north-west  quarter  of  section  twenty-nine.  These  two 
statements  can  not  relate  to  one  and  the  same  ten  acres.  So, 
in  this  part  of  the  answer,  the  averment  of  the  bill  under  dis- 
cussion is  not  denied.  There  is,  however,  another  clause  of 
the  answer,  as  follows :  '*  And  further  answering,  this  defend- 
ant denies  every  other  matter,  cause,  or  thing  in  the  said 
complainant's  said  bill  of  complaint  contained,  material  or 
necessary  for  this  defendant  to  make  answer  unto,  and  not 
herein  and  hereby  well  and  sufficiently  answered,  confessed, 
traversed  and  avoided,  or  already  denied."  The  answer  being 
without  oath,  and  only  pleading,  this  must  be  treated  as  a 
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sufficient  denial  of  the  mistake  in  the  numbers  of  the  land, 
alleged  in  the  bill.  The  duty  was  then  cast  on  the  com- 
plainant of  proving  the  mistake  averred  in  his  bill. 

Is  the  averment  of  the  bill,  descriptive  of  the  ten  acres 
alleged  to  have  been  inserted  b}'  mistake,  sufficiently  definite, 
or  is  the  description  void  for  uncertainty  ?  It  will  be  remem- 
bered, the  language  is,  "ten  acres  of  the  land  off  the  north- 
west corner,"  of  a  named  sub-division.  Can  this  land  be  found 
and  located  ?  That  is  the  question. — Chamhers  v.  Birngstaff, 
69  Ala.  140  ;  Meyer  Bros.  v.  Mitchell,  at  the  present  term. 
We  have  made  a  pretty  thorough  search,  and  have  found  only 
a  single  adjudication  on  this  question.- — Oiving  v.  Morgan^ 
4  Bibb  (Ky.),  274.  In  that  case,  a  sale  had  been  made  of  one 
thousand  acres  off  a  five  thousand  acre  tract,  to  be  selected  off 
the  "  side,  edge  or  corner,  as  might  best  suit  S.  M."  Speaking 
of  the  manner  of  selection,  the  court  said  :  "  Notwithstanding 
the  appellants,  according  to  the  contract  with  M^'ers,  had  a 
right  to  elect  to  take  the  land  out  of  any  side,  edge,  or  corner 
of  the  5,000-acre  tract,  we  can  not  suppose  it  to  have  been  the 
understanding  of  the  parties  that  the  figure  of  the  land  should 
depend  upon  the  whim  or  fancy  of  the  person  making  the 
election ;  but,  whenever  the  side,  edge  or  corner  be  designated, 
if  a  side  or  end,  lines  should  be  extended  so  far  from  the  par- 
allel to  the  side  or  end  lines,  as,  by  passing  through  the  survey 
of  5,000  acres,  would  include  the  quantity ;  and  if  a  corner, 
lines  should  be  extended  equal  distances  so  far  on  the  side  and 
end  lines,  as,  by  running  lines  at  right  angles  therewith,  would 
include  the  quantity."  This  rule  is  eminently  just,  for  it  can 
not  be  supposed  that  either  seller  or  buyer  comtemplated,  that 
by  the  selection  either  tract  should  present  a  fanciful,  capri- 
cious, or  unique  figure.  We  think  the  description  given  in  the 
bill  is  sufficient.  It  calls  for  a  quadrangle,  of  equal  sides,  ex- 
tending to  the  north-west  corner. 

Complainant's  averment  of  the  mistake  in  the  writings,  and 
his  prior  ownership  of  the  ten  acres,  being,  as  we  have  seen, 
denied,  it  became  necessary  for  him  to  prove  this  averment  of 
his  bill.  Notwithstanding  defendant's  attempted  special  denial 
of  this  averment  is  no  denial  at  all,  and  notwithstanding  the 
defendant,  though  examined  as  a  witness  for  himself,  failed  to 
testify  as  to  the  alleged  mistake  ;  yet,  the  burden  rested  with 
complainant  to  establish  this  averment.  He  attempted  to  do 
it.  He  put  in  evidence  a  deed  made  to  him  by  Mosely,  bearing 
date  November  Sth,  1868 ;  but  the  description  of  the  land  in 
that  deed  is,  "  ten  acres,  more  or  less,  of  the  south-west  fourth 
of  the  north-west  fourth  of  said  section  twenty-nine."  This 
testimony  tends  to  prove  that  Roper  had  a  prior  conveyance  of 
about  ten  acres  of  the  identical  forty  acres,  which,  in  its  entirety, 
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was  afterwards  conveyed  by  Wilkinson  to  him.  But  it  does 
not  describe  or  designate  the  ten  acres  thus  previously  conveyed 
to  him  by  Mosely.  It  does  not  show  it  lay  in  the  north-west 
corner  of  the  forty,  and,  hence,  does  not  sustain  the  averment 
of  the  bill.  It  is  void  for  uncertainty,  as  a  muniment  of  title 
to  the  ten  acres  claimed,  but  gives  intimation,  perhaps,  that 
Wilkinson  only  owned  thirty  of  the  forty  acres  contained  in 
this  quarter-qnarter-section.  This  proof,  unaided,  is  not  suffi- 
cient to  entitle  complainant  to  relief,  as  to  this  ten  acres. 

Roper,  as  a  witness,  was  interrogated  on  this  question.  In 
his  answer,  he  says,  in  substance,  that  he  purchased  the  ten 
acres  in  the  north-west  corner  of  said  forty-acre  tract — the  S. 
W.  i  of  N.  W.  i  of  sec.  29— from  Mosely,  in  1868,  went  into 
possession  of  it,  and  remained  in  possession  of  it  ever  since; 
that  he  accepted  a  deed  to  said  ten  acres  from  Wilkinson, 
through  ignorance,  and  did  not  find  out  the  error  until  the 
spring  of  1882,  when  it  was  pointed  out  to  hini  by  the  tax- 
assessor.  The  deed  from  Wilkinson  to  lioper  was  made  in 
June,  1874. 

It  will  be  borne  in  mind  that,  in  its  primary  aspect,  this  was 
a  bill  by  Roper  to  redeem  lands  morto;aged  by  him  to  Wilkin- 
son, to  secure  payment  of  the  purchase-money  of  the  same 
land,  less  the  ten  acres,  sold  by  Wilkinson  to  him.  By  the 
terms  of  the  contract,  as  we  have  shown,  the  transaction  was 
to  be  a  purcihasc  by  Roper,  if  he  met  the  installments.  Failing, 
it  was  to  be  a  tenancy,  at  an  agreed  rent.  We  have  further 
shown  that  the  purchase  failed,  by  Roper's  failure  to  meet  the 
installments  of  purchase-money.  The  controversy  has  thus  nar- 
rowed down  to  one  between  landlord  and  tenant,  but  having 
incuml>ering  titles  outstanding.  The  relief,  and  only  relief, 
Wilkinson  can  obtain  under  his  cross-bill,  is  to  have  the  title 
papers  cancelled,  the  possession  of  his  ovni  lands  restored  to 
him,  and  damages  by  way  of  mesne  profits  for  the  detention  of 
his  lands,  from  the  time  Roper  ceased  to  be  his  tenant  rendering 
rent.  He  can  recover  nothing  as  mortgagee,  for  there  is  no 
subsisting  contract  of  purchase,  no  purchase-money  due,  and 
therefore  no  debt  to  uphold  a  mortgage. — Peeples  v.  Stolla, 
57  Ala.  5^1  Renouncing  the  sale,  and  asserting  a  lease — de- 
manding and  receiving  rent  as  rent — is,  under  the  facts  of  this 
case,  the  e(iuivalent  of  a  denial  that  any  purchase-money  is 
due.  Hence,  the  cross-bill  can  be  maintained,  only  as  a  means 
of  having  the  titles  cancelled,  and  the  contracting  parties 
placed  in  statu  qiio.  It  results  from  this,  that  Wilkinson  can 
not  claim  any  lands  not  owned  by  him  before  his  contiact  with 
Roper. 

Under  the  pleadings  in  this  cause,  and  under  the  testimony 
of  Roper — Wilkinson  offering  no  testimony  whatever  on  the 
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question — we  feel  bound  to  hold,  that  Wilkinson  .did  not  own 
the  said  ten  acres  of  land  claimed  by  Roper  to  have  been  in- 
serted in  the  deed  by  mistake,  and  that  this  averment  of  the 
bill  is  sufficiently  proved.  It  results,  that  the  complainant's 
bill  fails  except  as  to  the  ten  acres.  As  to  that,  complainant 
is  entitled  to  relief.  Only  the  Chancery  Court  has  power  to 
have  Wilkinson's  deed  and  Roper's  mortgage  surrendered  up 
and  cancelled.  The  Chancery  Court  has  thus  acquired  juris- 
diction of  the  subject-matter,  and  may  retain  it  and  do  complete 
equity  between  the  parties. — 1  Brick.  Dig.  639,  §  5.  It  is, 
perhaps,  better  that  that  course  should  be  pursued  in  this  case. 

It  being  necessary  to  make  orders  in  i-eference  to  the  can- 
cellation of  papers,  which  can  be  more  advisedly  done  in  the 
court  below,  we  will  not  render  a  final  decree.  We  will  reverse 
and  remand  the  cause,  that  the  chancellor  may  proceed  with  it 
in  accordance  with  the  principles  herein  above  declared.  Should 
amendments,  or  other  interlocutory  orders  be  deemed  necessary^ 
we  leave  that  question  to  the  discretion  of  the  chancellor.  Let 
the  costs  of  appeal  be  paid,  two-thirds  by  Roper,  and  one-third 
by  AVilkinson. 

Reversed  and  remanded. 


East  Tenn.,  Va.  &  Ga.  Railroad  Co.  i?. 

Bayliss. 

Action  against  Railroad  Company^  for  Injuries  to  Stock. 

1.  Burden  of  proof  as  to  negligence. — In  an  action  against  a  railroad 
company,  to  recover  damages  for  injuries  to  stock,  when  the  fai-t  of  injury 
by  the  defendant  or  its  servants  has  been  shown,  a  prima  facie  case  is 
made  out  for  the  plaintiff,  and  the  onus  is  then  cast  on  the  defendant 
"  to  acquit  itself  of  negligence,  or  to  show  a  compliance  with  the  statute ;" 
that  is,  if  the  injury  occured  at  one  of'the  places  specified  in  the  statute,. 
and  under  the  circumstances  therein  detailed,  a  compliance  with  the  re- 
quisitions of  the  statute  must  be  shown;  and  if  under  other  circumstan- 
ces, the  evidence  must  be  sufficient  to  satisfy  the  jury  that  it  occurred 
without  such  negligence  as,  under  the  general  law  governing  the  doctrine 
of  negligence,  would  render  the  defendant  liable. 

2.  Same ;  legislative  adoption  of  judicial  construction  of  statute. — This 
doctrine  was  laid  down  in  the  case  of  Mobile  &  Ohio  Railroad  Co.  v.  Wil- 
liams (53  Ala.  595),  and  has  since  been  followed  in  several  other  cases; 
and  the  statute  then  construed  (Rev.  Code,  §§  135)9,  l-lOl)  having  been 
carried  without  change  into  the  Code  of  187G  (§§  1G99,  1700),  this  is  a 
legislative  adoption  of  tliat  judicial  construction. 

3.  Appraised  value  of  animal  killed,  as  admission  against  owner,  and 
explanation  thereof. — The  plaintiff  having  procured  appraisers  to  value 
his  horse  which  was  killed,  and  to  certify  to  the  correctness  of  his  claim 
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at  their  valuation  ajirtinst  the  raihoad  company,  this  appraisement  is  an 
admission  on  his  part  of  the  value  of  the  horse  as  stated  ;  but  it  is  sub- 
ject to  be  explained,  or  rebutted,  by  proof  of  any  fact  connected  with  the 
appraisement  which  is  admissible  as  a  part  of  the  res  gestic ;  as,  that  he 
told  them  to  put  tiie  lowest  cash  value  on  the  animal,  not  exceeding  the 
sum  fixed  by  them,  because  the  agent  ot  the  railroad  company  had 
promised  that  the  claim  should  be  paid  at  once  without  abatement. 

4.  Objection  to  question  and  answer. — When  a  (juestion  calls  for  irrele- 
vant or  illegal  evidence,  and  the  answer  to  it  is  illegal  or  irrelevant,  an 
objection  to  the  question  is  sutticient  to  exclude  the  answer ;  but,  where 
the  answer  is  not  strictly  responsive  to  the  question,  though  apparently 
suggested  by  it,  the  objection  to  the  question  does  not  cover  the  inde- 
pendent matter  thus  elicited. 

5.  Service  of  process  on  agent,  for  corporation. — In  an  action  against  a 
railroad  company,  for  injuries  to  stock,  the  summons  and  complaint  may 
be  served  on  a  "depot-agent "  (Code,  §  1714),  without  the  affidavit  re- 
quired (Ih.  §  2935),  in  other  actions  against  corporations,  when  the  ser- 
vice is  on  any  other  person  than  the  "  president,  or  other  head  thereof, 
secretary,  cashier,  or  managing  agent." 

6.  Presentment  of  claim,  and  limitation  of  action. — A  claim  for  damages 
against  a  railroad  company,  for  stock  killecl  or  injured,  is  "  barred,  unless 
complaint  is  made  within  six  months  after  such  killing  or  injury  "  (Code, 
§  1711) ;  but  a  presentment  of  the  claim  in  writing,  within  the  six  months, 
to  the  president,  treasurer,  superintendent,  depot-agent,  or  agent  spe- 
cially appointed  to  look  after  such  claims,  is  sufficient  to  avoid  the  bar, 
although  suit  is  not  commenced  until  after  the  lapse  of  six  months. 

7.  Duties  of  engineer ;  facts  cccusing  injury. — It  being  shown  that  the 
horse  which  was  killed  leaped  on  the  track  in  such  close  i)roximity  to 
the  engine  that  it  was  impossible  to  stop  or  check  the  train  in  time  to 
avoid  the  injury,  this  would  not  only  authorize  a  verdict  for  the  defend- 
ant, but  would  require  it,  "provided  it  was  also  shown  that  the  engineer 
kei)t  a  proper  look-out  for  stock,  and  could  not  have  seen  the  horse,  even 
by  the  exercise  of  the  very  great  diligence  exacted  by  his  situation;" 
and  in  determining  whether  the  engineer  kept  a  proper  look-out,  "the 
jury  must  consider  that  other  duties  also  devolve  upon  him,  which  may 
interfere,  to  some  extent,  with  the  constancy  of  uninterrupted  observa- 
tion." • 

8.  Neligence  vel  non ;  when  question  of  law,  and  when  of  fact. — The 
question  of  negligence  vel  non  is  a  question  of  law  for  the  decision  of  the 
court,  "only  when  the  case  is  so  free  from  doubt  that  the  inference  of 
negligence  to  be  drawn  from  the  facts  is  clear  and  certain ;"  in  all  other 
cases,  it  is  a  question  of  fact  for  the  determination  of  the  jury. 

9.  Same. — Whether  it  is  negligence  for  an  engineer  to  run  his  train  at 
a  stated  number  of  miles  per  hour,  is  generally  a  mixed  question  of  law 
and  fact,  dependent  upon  many  controlling  circumstances,  such  as  the 
condition  and  structure  of  the  road,  its  grade,  straightness  or  curvature, 
the  character  and  capacity  of  the  brakes,  &c. ;  and  when  there  is  no  evi- 
dence as  to  any  of  these  controlling  facts,  it  is  properly  left  to  the  jury 
to  decide  whether  he  was  guilty  of  negligence  in  running  his  train  at  the 
rate  of  thirty-five  or  forty  miles  per  hour  at  the  time  of  the  accident. 

10.  Setting  aside  service  of  process. — The  issue  of  the  summons  and 
complaint,  not  the  service  of  process,  is  the  commencement  of  the  ac- 
tion ;  and  the  setting  aside  of  the  service,  on  account  of  irregularities, 
does  not  abate  or  discontinue  the  suit. 

Appeal  from  the  Circuit  Court  of  Lawrence. 
Tried  before  the  Hon.  H.  C.  Speake. 

Tliis  action  was  brought  bj  John  W.  Bayliss,  to  recover  dam- 
ages for  the  killing  of  a  horse  by  the  alleged  negligence  of  the 
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defendant's  servants,  and  was  comnaenced  on  the  10th  Decem- 
ber, 1881,  In  the  original  summons  and  complaint  the  defend- 
ant was  described  as  "  the  Memphis  &  Charleston  Railroad 
Company  (East  Tenn.,  Virginia  &  Georgia  Railroad  Company, 
lessee),  corporation  owned  and  operated  in  the  State  of  Ala- 
bama, under  act  of  legislature  of  said  State  ;"  and  the  plaintiff's 
attorney  having  made  affidavit  that  the  president  (or  other  head), 
secretary,  cashier,  or  managing  agent  of  the  defendant  corpora- 
tion, was  unknown  to  him,  the  summons  was  returned  executed, 
December  13th,  1881,  "  by  leaving  copy  of  the  within  summons 
and  complaint  with  W.  V.  Ciiardavoyne,  R.  R.  agent,  defend- 
ant." At  the  ensuing  April  term,  1882,  as  the  judgment-entry 
recites,  "came  the  Memphis  &  Charleston  Railroad  Company, 
by  attorney,  and  moves  the  court  to  set  aside  the  process  m  this 
case,  because  of  misnomer  of  party  defendant,  and  for  other 
reasons  in  said  motion  stated  ;"  and  this  motion  being  sustained 
by  the  court,  it  was  further  ordered,  on  motion  of  the  plaintiff, 
"that  plaintiff  have  leave  to  amend  his  summons  and  complaint, 
by  striking  out  the  words,  ''East  Tenn.^  Virginia  &  Georgia 
Railroad  Company^  lessee,''  where  they  occur  in  said  summons 
and  complaint ;  and  that  plaintiff  have  leave  to  an)end  his  com- 
plaint, by  making  the  East  Tennessee,  Virginia  &  Georgia 
Railroad  Company  party  defendant ;  and  that  an  alias  sum- 
mons and  complaint  issue,  to  be  served  on  said  Meniphis  & 
Charleston  Railroad  Company,  and  also  on  said  East  Tennes- 
see, Virginia  &  Georgia  Railroad  Company."  An  alias  sum- 
mons and  complaint  was  thereupon  issued,  which  was  returned 
executed,  September  1st,  1882,  "by  leaving  copy  with  W.  V. 
Chardavoyne,  depot-agent,  for  E.  T.,  Va.  &  Ga.  R.  R.  Co.,  de- 
fendant;" also,  September  7th,  1882,  "by  leaving  copy  with 
James  White,  agent  M.  <k  C.  R.  R.,  defendant ;"  and  Novem- 
ber 11th,  1882,  executed  "on  Memphis  &  Charleston  Railroad 
Company,  by  leaving  copy  with  S.  R.  Cruse,  treasurer  of  said 
corporation."  Each  of  the  corporations  appeared,  l)y  attorney, 
and  separately  pleaded,  "in  short  by  consent,"  1st,  not  guilty; 
2d,  that  the  plaintiff's  claim  was  not  presented  in  writing, 
within  six  months  after  it  accrued,  to  the  president,  treasurer, 
superintendent,  or  any  depot-agent  of  this  defendant,  nor  was 
suit  brought  thereon  within  said  term  of  six  months;  3d,  the 
statute  of  limitations  of  one  year;  4th,  a  special  plea  averring 
the  lease  of  the  Memphis  &  Charleston  road  to  the  East  Ten- 
nessee, Virginia  &  Georgia  corporation,  and  the  exclusive  lia- 
bility of  said  latter  corporation  for  all  damages  at  the  time  of 
the  alleged  injury.  Issue  seems  to  iiave  been  joined  on  all  of 
these  pleas.  Before  entering  on  the  trial,  the  East  Tenn.,  Vir- 
ginia &  Georgia  corporation  moved  the  court  to  set  aside  the 
service  of  process  on  W.  V.  Chardavoyne,  as  depot-agent  for 
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said  corporation,  "because  said  service  of  process  upon  him  was 
without  an  affidavit  being  made  as  required  by  law  ;"  and  an 
exception  was  duly  reserved  to  the  overruling  of  this  motion. 
The  evidence  adduced  on  the  trial,  all  of  which  is  set  out  in 
the  bill  of  exceptions,  showed  that  the  plaintiffs  horse  was 
killed  on  the  morning  of  the  16th  October,  1881,  a  few  minutes 
before  daybreak,  by  a  train  which  M-as  moving,  as  the  engineer 
in  charge  testified,  at  the  rate  of  thirty-live  or  forty  miles  per 
hour,  being  about  twenty  minutes  late  ;  and  the  place  was  about 
three-quarters  of  a  mile  distant  from  Town  Creek  station, 
which  the  train  was  approaching.  At  that  place,  and  for  some 
distance  beyond,  there  was  a  fence  on  each  side  of  the  railroad; 
that  on  the  north  side  being  about  thirty  feet  from  the  railroad 
track,  and  that  on  the  soutli  having  a  gap  in  it  at  the  place 
where  the  horse  was  killed.  Several  witnesses  for  the  plaintiff, 
who  saw  the  horse  and  walked  over  the  ground  about  an  hour 
after  the  accident,  testified  frotn  an  examination  of  the  horse's 
tracks,  on  the  north  side  of  the  road,  that  he  must  have  run 
along  the  path,  panillel  with  the  railroad,  from  150  to  175 
yards,  and  been  killed  just  as  he  jumped  on  the  track,  opposite 
the  gap  in  the  fence  on  the  south  side ;  and  one  of  the  wit- 
nesses stated  that,  judging  from  his  stride,  he  must  have  been 
running  at  the  rate  of  a  mile  in  five  minutes.  The  plaintiff's 
witnesses  testified,  that  the  road  was  level,  and  the  track 
straight,  for  about  a  mile  from  the  place  where  the  horse  was 
killed  ;  while  other  witnesses  stated  that  there  was  a  down 
grade  on  the  road  at  that  place,  the  track  running  on  an  em- 
bankment, about  three  feet  high,  which  was  succeeded  by  a 
shallow  tlitch  near  the  gap  in  the  fence.  The  engineer  in 
charge  of  the  train,  who  was  examined  as  a  witness  for  the  de- 
fendant, testified,  "that  he  never  saw  the  horse  until  he  sprung 
on  the  track  about  ten  feet  in  front  of  the  engine ;  that  he 
immediately  reached  up  his  hand  to  sound  the  cattle  alarm,  but 
struck  the  liorse  before  he  could  do  so ;  that  his  head-light  was 
in  good  order,  burning  brightly,  and  was  as  good  as  any  head- 
light in  use  on  any  railroad  ;  that  by  it,  at  that  time  of  night, 
he  was  not  able  to  discover  an  object  ahead  of  him  on  the  track 
more  than  one  hundred  yards;  that  the  head-light,  by  reason 
of  its  focus,  enables  an  engineer  to  see  objects  on  the  track 
some  distance,  better  than  objects  near  at  hand,  or  on  the  side 
of  the  track  ;  that  the  equipments  and  ajipliances  of  the  engine 
and  train  were  of  the  best  description,  and  in  perfect  order ; 
that  he  was  himself  at  his  post,  in  the  vigilant  discharge  of  his 
duties,  and  keeping  a  sharp  look-out  ahead,  and  he  did  not  see 
any  obstacle,  or  any  object  anywhere,  until  the  horse  jumped 
suddenly  on  the  track,  as  stated ;  that  the  train  was  then  run- 
ning at  from  thirty-five  to  forty  miles  an  hour,  which  was  not 
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faster  than  regular  schedule  time ;  that  the  horse,  when  he 
jnmped  on  the  track,  was  so  near  him  that  it  was  impossible  to 
stop  the  train,  to  reverse  the  engine,  to  sound  the  cattle  alarm, 
ring  the  bell,  or  do  any  thing  else  before  the  animal  was  struck ; 
that  it  takes  seven  or  eight  seconds  to  get  an  engine  reversed, 
and  that  the  train,  at  the  rate  it  was  then  running,  could  not 
have  been  stopped  by  any  human  agency  under  250  yards." 
This  was  the  substance  of  the  evidence  adduced  on  these  points. 

As  to  the  value  of  the  horse,  two  of  the  plaintiff's  witnesses 
testified  that  he  "  was  worth  $300,  or  over ;"  another,  that  he 
was  worth  $250  ;  while  it  appeared  that  two  appraisers,  selected 
by  the  plaintiil,  had  valued  him  at  $200.  As  to  this  valuation, 
or  appraisement,  the  plaintiff  himself  thus  testified  as  a  witness 
in  his  own  behalf:  "Witness  obtained  from  Mr.  Ilartly,  section 
foreman  of  the  railroad,  a  blank  form  of  voucher  for  making 
the  usual  valuation  of  stock  killed,  and  selected  Mr.  Jolly  and 
Mr.  Lemay,  as  two  disinterested  persons,  to  value  the  horse. 
Witness  understood  said  Hartly  to  tell  him,  at  the  time  said 
voucher  was  furnished,  that  he  should  get  the  horse  valued  at 
the  lowest  reasonable  cash  vahiation,and  he  would  be  paid  that 
in  cash  without  deduction.  Said  appraisers  valued  the  horse 
at  $200."  "Witness  was  then  asked  this  question  :  'State  why 
the  horse  was  valued  at  $200  by  the  appraisers  ;' "  and  answered, 
"  that  it  was  because  he  told  them  not  to  value  it  at  above  $200 ; 
that  he  had  written  to  Mr.  White  about  liis  horse  having  been 
killed,  and  had  received  no  reply,  but,  from  his  conversation 
with  said  Hartly,  he  understood  that  the  appraiser's  valuation 
would  be  paid  in  cash  without  deduction,  provided  it  was  the 
lowest  reasonable  cash  valuation,  and  therefore  did  "not  wish 
them  to  exceed  $200  in  their  valuation."  To  this  question  and 
answer,  each,  the  defendant  objected,  "because  it  was  irrele- 
vant and  incompetent  evidence,  and  because  it  sought  to  elicit 
hearsay  proof ;"  and  duly  excepted  to  the  overruling  of  said 
objections.  One  of  the  appraisers,  who  was  examined  as  a 
witness  for  the  plaintiff,  and  who  testified  that  the  horse  was 
worth  $250,  though  he  had  signed  the  appraisement  at  $200, 
"  was  asked  by  plaintiff  to  state  the  reason  why  he  appraised 
the  horse  at  $200  ;"  and  answered,  "  that  it  was  because  plaintiff 
asked  them  to  place  tlie  valuation  at  the  lowest  cash  value,  not 
to  exceed  $200,  as  he  expected  to  be  paid  cash  for  it  without 
deduction,"  The  defendant  objected  to  this  question,  "  because 
it  sought  to  elicit  irrelevant  evidence,  and  evidence  calculated 
to  mislead  the  jury  ;"  and  to  the  answer,  "  because  it  was  irrel- 
evant evidence,  included  the  ex-parte  statements  of  the  plaintiff 
himself,  and  was  calculated  to  mislead  the  jury;"  and  excep- 
tions were  reserved  to  the  overruling  of  these  objections. 

The  court  charged  the  jury,  in  writing,  as  follows:  "The 
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first  question  to  be  detennined  is,  whether  the  facts  entitle  the 
plaintiff  to  recover  against  either  of  the  defendants.  Under 
the  provisions  of  the  statute,  when  the  plaintiff  proves  that  his 
horse  was  killed  by  the  train  of  tlie  defendants,  and  that  the 
killing  was  done  in  Lawrence  county,  and  also  the  value  of  the 
horse,  he  has  made  out  a  prima  facie  case ;  and  if  the  proof 
stopped  there,  the  plaintiff  is  entitled  to  recover,  provided  he 
also  proves  that  he  has  presented  his  claim  to  the  defendant,  or 
brought  suit  thereon,  within  six  months  after  the  killing. 
When  the  plaintiff  has  proved  the  above  facts,  then  the  burden 
of  proof  is  shifted,  and  it  devolves  on  the  defendant  to  show 
that  it  is  not  liable  for  the  damages  resulting  from  the  killing 
of  the  horse  :  it  then  devolves  on  the  defmdant  to  show  hy  its 
proof  that  it^  through  its  agents  and  employees,  has  complied 
with  the  provisions  of  the  statute,  and  has  heen  guilty  of  no 
negligence.  .  ..  Under  the  statute,  it  is  the  duty  of  the  en- 
gineer, on  perceiving  any  obstruction  on  the  track,  to  use  all 
means  in  his  power  known  to  skillful  engineers,  such  as  the 
application  of  brakes,  the  reversal  of  his  engine,  &c.,  in  order 
to  stop  the  train  ;  and  if  you  believe  that  the  engineer  in  charge 
of  this  train,  on  perceiving  the  horse  on  the  track,  failed  to  use 
all  the  means  in  his  power  known  to  skillful  engineers  in  order 
to  stop  the  train,  and  that  the  killing  of  the  horse  resulted 
from  such  failure  on  the  part  of  the  engineer,  then  the  plaintiff 
is  entitled  to  recover.  But,  if  you  believe,  on  the  contrary, 
that  the  killing  would  have  resulted,  even  though  the  engineer 
had  used  all  the  means  in  his  power  known  to  skillful  engineers, 
in  order  to  stop  his  train,  then  your  verdict  should  be  for  the 
defendant,  unless  you  find  that  tlie  engineer  was  guilty  of  some 
other  negligence  than  that  above  defined  as  statutory.  J^ut 
tfie plainti^ says,  that  the  defendant,  through  its  engineer,  was 
guilty  of  negligence  in  not  seeing  the  horse  hefore  he  got  on  the 
track  ;  that  he  was  running  the  train  faster  than  schedxde  time. 
It  is  for  the  jury  to  determine  whether  or  not  tlmt  was  negli- 
gence on  the  part  of  the  engineer ;  and  in  order  to  do  this,  the 
jury  must  look  to  all  the  evidence  in  the  case — the  time  of 
night  when  the  accident  occurred ;  the  head-light ;  the  speed 
of  the  train  at  the  time,  whether  faster  than  schedule  time ; 
the  location  of  the  railroad,  with  the  fences  contiguous  thereto  ; 
the  running  of  the  horse  parallel  with  tlie  train  and  engine, 
together  with  all  the  other  evidence;  and  if  they  find,  from  all 
the  evidence,  that  the  engineer  in  charge  of  the  train  did  not 
exercise  the  care,  watchfulness  and  skill,  that  a  prudent  and 
careful  man  would  exercise  in  the  management  of  his  own 
affairs,  then  the  defendant  is  guilty  of  negligence  ;  and  if  they 
find  that  the  killing  was  the  result  of  such  negligence,  then 
their  verdict  should  be  for  the  plaintiff'.     But,  if  the  jury  he- 
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lieve,froin  the  evidence,  that  the  engineer  used  all  the  care  and 
skill  that  a  prudent  man  could  or  would  have  used  in  the  mari- 
agement  of  his  own  affairs,  then  the  defendant  is  not  guilty  of 
negligence,  and  their  verdict  must  he  for  the  defendant.'''' 

To  the  several  italicized  portions  of  this  charge,  each,  the 
defendant  duly  excepted,  "  and  also  to  so  much  of  said  charge 
as  instructed  the  jury  that,  in  determining  the  question  of  neg- 
ligence vel  non,  they  could  look,  among  other  things,  '  to  the 
spee^.  of  the  train  at  the  time — whether  faster  than  schedule 
time.''"  The  defendant  then  requested,  in  writing,  the  follow- 
ing (with  other)  charges,  each  of  which  was  refused  by  the 
court,  and  exceptioTis  duly  reserved  to  the  refusal  of  each. 

"  1.  If  the  jury  believe,  from  the  evidence,  that  the  engi- 
neer was  at  his  post,  and  in  the  discharge  of  his  duty,  and  was 
exercising  that  degree  of  diligence  wliich  very  prudent  persons 
observe  in  the  conduct  of  their  own  business,  then  simply 
because  he  failed  to  see  the  horse,  when  running  on  the  side  of 
the  track,  does  not  make  the  defendant  liable  for  the  accident. 

"2.  If  the  jury  believe,  from  the  evidence,  that  when  the 
horse  went  on  the  railroad  track,  the  front  of  the  engine  was 
80  near  him  tliat  it  was  impossible  for  the  engineer,  before  the 
engine  struck  the  liorse,  to  stop  the  train,  or  to  sound  the  cattle 
alarm  ;  then  the  jury  would,  upon  this  state  of  facts,  be  author- 
ized to  iind  for  the  defendant. 

'•3.  If  the  jury  iind,  from  the  evidence,  that  the  accident 
occurred  before  day-light,  and  that  the  train  was  then  moving 
at  the  rate  of  thirty-live  miles  an  hour,  and  that  the  engine  was 
80  close  to  the  horse,  when  he  went  on  the  track,  that  it  was 
impossible  to  stop  before  striking  him  ;  then,  upon  this  state  of 
facts,  the  jury  would  be  authorized  to  find  for  the  defendant. 

"  4.  The  laws  of  the  State  do  not  require  that  either  a  rail- 
road, or  the  lands  of  individuals,  shall  be  so  fenced  about  and 
inclosed  that  domestic  animals,  going  at  large,  can  not  get  upon 
them.  Of  course,  though,  the  owners  of  such  uninclosed 
property  would  be  liaWe  for  damages  resulting  from  any  vio- 
lence they  should  do  to  live  stock  straying  thereupon,  whether 
caused  by  acts  willfully,  or  only  negligently  committed.  But 
it  does  not  follow  that  they  must  take  upon  themselves  the  care 
or  protection  of  such  wandering  stock,  or  that  they  must,  from 
fear  of  doing  hurt  thereto,  refrain  from  using  their  own 
premises  in  any  lawful  manner  benelicial  to  themselves.  The 
owners  of  animals  thus  turned  out,  to  go  at  large  upon  the 
premises  of  another,  must  bear  the  loss  that  must  come  to  them 
irom  any  mere  accident  not  attributable  to  the  positive  miscon- 
duct or  carelessness  of  another  person.  Therefore,  if  the  jury 
believe,  from  the  evidence  in  the  case,  that  the  plaintiff's  horse 
was  turned  out,  by  those  in  charge  of  him,  to  run  at  large  in  a 
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field,  and  upon  the  uninclosed  track  of  the  railroad,  and,  whilst 
so  running  at  large,  strayed  at  or  near  said  track,  and  got  upon 
it,  and  was  run  over  and  killed  by  the  cars  of  the  railroad,  the 
defendants  would  not  be  liable  for  such  killing,  if  the  jury 
should  conclude,  from  all  the  evidence  and  circumstances  of 
the  case,  that  the  killing  was  not  the  result  of  the  positive 
misconduct  or  carelessness  of  the  defendants,  their  agents,  or 
servants. 

''  5.  A  railroad  certainly  has  a  right  to  the  free  and  uninter- 
rupted use  and  enjoyment  of  its  road-bed  ;  and  this  right  is  the 
same  in  character  and  degree  that  the  owner  of  the  freehold 
has  to  the  exclusive  use,  enjoyment  and  occupation  of  his 
premises.  Therefore,  if  the  jury  should  find  that  the  plain- 
tiff's horse  went  upon  the  track  of  the  railroad,  where  he  was 
run  over,  or  hit  by  the  engine,  and  killed,  and  should  conclude, 
from  all  the  evidence  in  the  cause,  that  the  killing  was  not  the 
result  of  the  positive  misconduct  or  carelessness  of  the  defend- 
ants, their  agents,  or  servants,  then  they  would  not  be  liable 
therefor,  and  the  verdict  of  the  jury  should  be  for  the  defend- 
ants. 

"  6.  If  the  jury  find,  from  the  evidence,  that  the  plaintiff 
did  not  present  his  claim  for  damages,  in  writing,  within  six 
months  from  the  day  his  horse  was  killed,  to  the  president, 
treasurer,  superintendent,  or  some  depot-agent  of  the  defend- 
ants, or  either  of  them,  the  plaintiff  cannot  recover  in  this  suit. 

"  7.  The  engineer  was  not,  as  matter  of  law,  requii-ed  to  see 
the  horse  when  he  was  running  at  the  side  of  the  track. 

"  8.  If  the  jury  find,  from  the  evidence,  that  the  engineer 
was  running  the  train  at  the  rate  of  thirty-five  or  forty  miles 
an  hour,  they  are  not  warranted  in  inferring  that  rate  of  speed 
was  negligence  of  itself." 

The  jury  returned  a  verdict  in  favor  of  the  plaintiff,  against 
the  East  Tennessee,  Virginia  and  Georgia  Railroad  Company, 
and  the  court  thereupon  rendered  judgment  against  said  corpo- 
ration, and  that  the  other  defendant  go  hence.  The  appeal  is 
sued  out  by  said  railroad  corporation,  and  all  the  rulings  of  the 
court  to  which  exceptions  were  reserved,  together  with  the 
judgment  on  the  verdict,  are  now  assigned  as  error,  making 
thirty  assignments  in  all. 

Humes,  Gordon  &  Sheffey,  for  appellant. — (1.)  The  pro- 
cess was  served  upon  a  supposed  agent  of  the  defendant  corpo- 
ration, without  the  statutory  affidavit  required,  in  all  actions 
against  corporations,  where  the  service  is  not  made  upon  one 
of  the  designated  officers.— Code,  §§  293^35.  (2.)  The  suit 
was  commenced  against  one  corporation,  and  judgment  was 
rendered  against  another.     When  the  original  summons  was  set 
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aside  and  qnasbed,  at  the  instance  of  the  M.  &  C.  Railroad 
Company,  the  suit  was  at  an  end,  and  there  was  nothing  to 
amend  by.  The  alias  summons,  as  it  is  called,  was  the  com- 
mencement of  the  suit  against  the  E.  T.,  Y.  &  G.  corporation, 
and  was  issued  more  than  twelve  months  from  the  date  of  the 
injury.  If  it  had  been  issued  before  the  expiration  of  twelve 
months,  no  recovery  could  be  had  against  said  corporation, 
unless  plaintiff  had  proved  a  presentment  of  his  claim,  in 
writing,  within  six  months,  as  asserted  in  the  6th  charge 
requested.  (3.)  The  court  erred  in  its  various  rulings  on  the 
evidence,  allowing  one  of  the  appraisers  to  state  their  reason 
for  valuing  the  horse  at  S200,  and  permitting  the  plaintiff  to 
testify  to  his  own  ex-parte  statements  to  the  appraisers. —  Whet- 
stone V.  Br.  Bank  of  Montgomery.,  9  Ala.  875  ;  Clement  v. 
Cureton.,  36  Ala.  120;  Oxford  Iron  Co.  v.  Spradley,  51  Ala, 
172;  Stringfellow  v.  Mariott,  1  Ala.  573.  (4.)  The  court 
erred,  also,  in  its  instructions  to  the  jury  as  to  the  burden  of 
proof  on  the  question  of  negligence.  The  statute  imposes 
upon  the  railroad  company,  when  an  injury  has  been  shown,  the 
burden  of  proving  a  compliance  with  all  the  statutory  requisi- 
tions, and  makes  it  responsible  for  all  damages  resulting  from 
the  non-compliance ;  but  the  instructions  of  the  court  go  beyond 
this,  and  require  the  defendant  to  acquit  itself  of  negligence, 
as  well  as  to  show  a  compliance  with  the  statutory  regulations. 
The  case  of  M.  <&  O.  Railroad  Co.  v.  Williams,  53  Ala.  599, 
goes  beyond  the  statute,  and  the  charge  of  the  court  goes  be- 
yond that  case.  The  statute  is  in  derogation  of  common-law 
principles,  and  should  not  be  extended  by  construction. — Sedgw. 
Stat.  &  Const.  Law,  267,  2d  ed.;  8  Md'.  25;  46  Me.  377;  1  H. 
&  J.  567 ;  4  Mass.  534 ;  43  Ala.  605.  (5.)  There  was  no  con- 
flict in  the  evidence,  and  no  cia'cumstance  was  shown  from 
which  the  inference  of  negligence  could  be  drawn.  The  engi- 
neer testified  that  the  train  was  running  at  the  rate  of  thirty- 
five  or  forty  miles  per  hour,  and  that  this  was  not  faster  than 
schedule  time ;  and  this  was  the  only  evidence  on  that  point. 
On  this  evidence,  the  question  of  negligence  vel  7ion  did  not 
arise,  and  it  ought  not  to  have  been  submitted  to  the  jury. 

W.  P.  CiirrwooD,  and  Jas.  C.  Kumpe,  contra. — (1.)  In  such 
an  action  as  this,  service  of  process  upon  a  depot-agent  is  au- 
thorized by  the  express  words  of  the  statute. — Code,  §  1714. 
(2.)  The  value  of  the  horse  was  a  proper  subject  of  inquiry ; 
and  one  of  the  appraisers  having  stated,  without  objection,  that 
he  was  worth  $250,  and  that  they  had  appraised  liim  at  only 
S200,  it  was  competent  to  explain  these  inconsistent  statements 
by  proof  of  any  facts  connected  with  the  appraisement.  If 
the  questions  tq,  plaintiff  were  not  proper  when  asked,  they 
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became  so  after  Jolley  was  examined. — McCoy  v.  Watson,  51 
Ala.  466 ;  1  Brick.  Digest,  809,  §  86.  (3.)  the  issue  of  the 
original  summons  was  the  commencement  of  the  action, 
although  the  service  was  quashed ;  and  there  was  evidence 
showing  a  presentation  in  writing,  within  six  months,  to  White, 
defendant's  agent. — Railroad  Co.  v.  Brown,  53  Ala.  651 ;  Rail- 
7'oad  Co.  V.  Hagood,  53  Ala.  647 ;  Railroad  Co.  v.  Mon'is,  65 
Ala.  193 ;  Iluss  v.  Centred  R.  R.  Co.,  66  Ala.  473.  (4.)  As 
to  the  burden  of  proof,  the  charge  of  the  court  is  sustained  by 
M.  ch  0.  Railroad  Co.  v.  Williams,  53  Ala.  595;  and  8.  & 
N.  Railroad  Co.  v.  Williams,  65  Ala.  74.  (5.)  The  question 
of  negligence  vel  non  was  properly  submitted  to  the  jury. — Jif. 
<&  C.  Railroad  Co.  v.  Lyon,  62  Ala.  71 ;  Ala.  Gr.  So.  Rail- 
road Co.  V.  Jones,  71  Ala,  487. 

SOMERVILLE,  J.— In  the  case  of  the  Mobile  &  Ohio  R. 
R.  Co.  V.  Williams,  53  Ala.  595,  the  question  as  to  the  burden 
of  proof,  in  suits  for  injuries  to  stock  by  the  cars  and  locomo- 
tives of  railroad  companies,  is  fully  discussed ;  and  the  rule  is 
announced,  that  when  the  fact  of  the  injury  by  the  company, 
or  its  servants,  is  proved  by  the  plaintiff,  a  prima  facie  case 
exists,  and  the  burden  of  proof  is  then  on  the  railroad  com- 
pany, which  is  sued  as  defendant,  "  to  acquit  itself  of  negli- 
gence, or  to  show  a  compliance  with  the  statute."  If  the  injury 
occurs  at  the  places,  and  under  the  circumstances  detailed  in 
section  1699  of  the  Code,  then  it  will  be  sufficient  to  show  a 
compliance  with  the  requirements  of  the  statute.  If  under 
other  circumstances  than  these,  the  evidence  must  be  sufficient 
to  satisfy  the  mind  of  an  unprejudiced  jury  that  the  injury 
occurred  without  such  negligence  as  would  render  the  defend- 
ant liable  under  the  general  rules  of  law  governing  the  doctrine 
of  negligence. 

Whatever  doubts  may  be  entertained  as  to  the  strict  sound- 
ness of  the  construction  placed  upon  sections  1399  and  1401 
of  the  Revised  Code  of  1867,  by  the  opinion  of  the  court  in 
that  case,  we  are  unwilling  to  disturb  its  authority,  for  the  rea- 
son, that  the  sections  construed  have  since  been  re-adopted  by 
the  General  Assembly  into  the  present  Code  of  1876,  and  this 
was  an  adoption  of  the  judicial  construction  previously  placed 
upon  them. — Code,  1876,  §§  1698-1700  ;  Ex  parte  Matthews., 
52  Ala.  51.  The  case  has,  moreover,  been  several  times  fol- 
lowed in  subsequent  decisions  of  this  court. — S.  d^  iV^.  R.  R. 
Co.  v.  Thompson,  65  Ala.  74. 

There  was  no  error  in  the  charge  of  the  Circuit  Court  in 
reference  to  the  burden  of  proof,  which  is  admitted  to  be  in 
accordance  with  the  rule  above  stated. 

The  fact  that  the  plaintiff  had  valued  his  horse,  claimed  to 


160  SUPREME   COURT  [Dec.  Term, 

[E.  T.,  Va.  &  Ga.  R.  R.  Co.  v.  Bayliss.] 

have  been  killed,  at  only  two  hundred  dollars,  or  suffered  it  to 
be  so  valued  by  the  appraisers  whom  he  selected  and  procured 
to  certify  to  the  correctness  of  his  claim,  was  an  admission  on 
his  part  as  to  the  just  value  of  the  animal.  This  could  be  re- 
butted by  any  fact  tending  to  show  that  this  valuation  was  not 
based  upon  the  real  and  true  opinion  of  the  persons  selected 
to  make  the  appraisement.  It  was  a  part  of  the  res  gestae — 
the  act  of  appraisement  itself — that  Jthe  seemingly  low  valua- 
tion was  induced  by  the  plaintiff's  own  persuasion  ;  and  hence 
the  testimony  of  the  several  witnesses  on  this  point  was  unob- 
jectionable, whatever  objection  there  may  have  been  to  the 
form  of  the  question  by  which  it  -was  elicited.  Where  a  ques- 
tion is  obnoxious  to  objection,  which  is  duly  interposed,  and 
the  witness  makes  an  answer  to  it  not  strictly  responsive,  but 
apparently  suggested  by  it,  the  objection  to  the  question  does 
not  cover  the  independent  matter  thus  elicited. — Barnes  v. 
Ingalls,  39  Ala.  193.  It  is  only  where  the  answer  itself  is  ir- 
relevant or  illegal  evidence,  and  is  called  for  by  the  question 
propounded,  that  no  separate  objection  to  the  answer  is  re- 
quired.—  Gilmer  v.  City  Council,  26  Ala.  665. 

The  motion  to  set  aside  the  service  of  the  summons  and  com- 
plaint, for  the  want  of  a  proper  affidavit,  was  properly  over- 
ruled. Where  a  suit  is  brought  against  a  railroad  company  for 
injury  to  stock  cognizable  in  a  Circuit  Court,  process  may  be 
executed  on  any  one  of  the  officers  or  agents  designated  in  sec- 
tion 1714  of  the  Code,  among  whom  is  expressly  included  "a 
depot-agent ;"  and  for  this  purpose  no  affidavit  is  required. — 
Code,  1876,  §  1714.  It  is  only  in  suits  of  another  nature,  other 
than  for  injuries  to  stock,  that  the  affidavit  required  by  section 
2935  of  the  Code  is  required  to  be  made,  and  then  only  where 
the  road  sued  is  a  corporation. 

A  claim  for  damages  to  stock  injured  or  killed  by  a  railroad 
train  is  barred,  under  the  statute,  "unless  complaint  is  made 
within  six  months  from  the  date  of  such  killing  or  injury." — 
Code,  1876,  §  1711.  This  may  be  done  by  presenting  the 
claim,  in  writing,  to  "the  president,  treasurer,  superintendent, 
or  some  depot-agent  of  the  railroad  company"  {Ala.  Gr.  South- 
ern R.  R.  Co.  V.  Killian,  69  Ala.  277 ;  Code,  §  1701);  or  by 
bringing  suit  against  the  railroad  company  within  the  required 
time.— ^.  cfc  K  Ala.  R.  R.  Co.  v.  Mot^rls,  65  Ala.  193.  So, 
if  the  company  appoints  a  special  agent  for  the  purpose  of  re- 
porting such  claims,  and  the  claim  is  preferred  to  such  agent, 
and  he  reports  it  in  writing  to  the  company  within  six  months, 
this  has  been  adjudged  sufficient. — S.  (X  N.  Ala.  R.  R.  Co.  v. 
Brown,  53  Ala.  651. 

It  is  true  that  the  present  suit  was  not  commenced  against 
the  appellant  within  six  months  from  the  date  of  the  injury 
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sued  for ;  but  there  was  evidence  tending  to  show  that  the 
claim  was  presented  to  the  depot-agent  of  the  defendant,  and 
also  to  their  authorized  agent,  White,  who  was  appointed  to 
look  after  such  claims.  The  sixth  charge  requested  by  the  de- 
fendant was  properly  refused,  because  it  entirely  ignored  the 
alleged  presentation  to  White,  and  his  probable  transmission  of 
it  to  the  company,  and  also  withdrew  from  the  jury,  as  a  ques- 
tion of  fact,  whether  the  space  of  six  months  had  elapsed 
from  the  time  of  the  injury  to  the  date  of  bringing  the  suit. 

If  the  testimony  of  the  engineer  was  true,  to  the  effect  that, 
when  the  horse  leaped  on  the  track,  he  was  in  such  close  prox- 
imity to  the  engine  that  it  was  impossible  to  arrest  the  progress 
of  the  train  so  as  to  prevent  the  injury,  this  state  of  facts  would 
not  only  authorise  the  jury,  but  would  render  it  their  diity,  to 
find  a  verdict  for  the  defendant,  provided  that  the  engineer 
had  kept  a  proper  lookout  for  stock,  and  could  not  have  seen 
the  horse,  even  by  the  exercise  of  the  very  great  diligence  ex- 
acted by  his  situation.  We  have  often  announced  the  rule, 
that  the  law  demands  of  railroads  and  their  servants  that  de- 
gree of  care  which  very  prudent  persons  take  of  their  own  af- 
fairs, and  that  infallibility  is  not  required. — Cooh  v.  The  Cen- 
tral Railroad^  c&c.  67  Ala.  533,  and  cases  cited.  In  determin- 
ing M'hether  the  engineer  was  guilty  of  negligence  in  looking 
out  for  probable  obstructions  on  the  track,  the  jury  must  con- 
sider that  other  duties  also  devolve  upon  him,  which  may  in- 
terfere, to  some  extent,  with  the  constancy  of  uninterrupted 
observation. 

In  all  cases  not  free  from  doubt,  either  where  the  evidence  is 
conflicting,  or  where  it  is  not,  and  different  minds  may  reason- 
ably draw  different  inferences  or  conclusions  on  the  subject, 
the  question  of  negligence  is  one  of  fact  for  the  determination 
of  the  jury.  It  becomes  a  question  of  law,  to  be  decided  by 
the  court,  only,  when  the  case  is  so  free  from  doubt  as  that  the 
inference  of  negligence  to  be  drawn  from  the  facts  is  clear  and 
certain. — The  City  Council  of  Montgomery  v.  Wright,  72  Ala, 
411 ;  Whart.  on  Negl.  §420;  Lanier  v.  lounghlood,  at  pres- 
ent term. 

In  view  of  these  principles,  the  first  and  seventh  charges  re- 
quested by  the  appellant  were  erroneous,  in  submitting  to  the 
determination  of  the  court,  as  matter  of  law,  the  question  of 
the  engineer's  negligence  vol  non,  based  upon  his  alleged  fail- 
ure to  keep  a  proper  lookout ;  and  the  second  and  ^A«m  charges 
were  also  objectionable,  in  withdrawing  the  consideration  of 
this  question  entirely  from  the  jury.  These  charges  were, 
therefore,  properly  refused. 

AVhether  it  be  negligence  for  an  engineer  to  iiin  his  train  at 
a  certain  rate,  or  number  of  miles  per  hour,  can  not  be  said 
11 
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always  to  be  a  question  for  the  court  to  determine.  It  is  most 
generally  a  mixed  question  of  law  and  fact,  dependent  upon 
many  controlling  circumstances,  including  the  condition  and 
structure  of  the  road,  the  relative  straitness  of  the  road-bed,  or 
declivity  of  the  grading,  the  character  and  capacity  of  the 
brakes  in  use,  and  other  circumstances  of  like  kind.  There  is 
no  proof  as  to  these  various  conditions  in  the  present  case,  and 
we  are  not  able  to  say  that  it  was,  or  was  not,  per  se  negligence 
for  the  engineer  to  have  been  running  his  train  at  the  rate  of 
from  thirty-five  to  forty  miles  per  hour,  at  the  time  of  the  ac- 
cident in  controversy.  This  question  was  properly  left  to  the 
jury,  and  the  several  charges  requested  by  defendants  were  er- 
roneous, which  sought  to  devolve  its  determination  upon  the 
court  as  a  pure  matter  of  law. 

We  are  unable  to  see  upon  wdiat  ground  the  fourth  ?i.x\di  fifth 
written  charges  requested  by  the  defendants  were  refused  to 
be  given.  The  killing  of  plaintiff's  stock  must  have  been  at- 
tributable either  to  positive  misconduct,  in  the  nature  of  a  will- 
ful or  intcMitional  act  on  defendant's  part,  or  else  to  carelessness, 
or  to  inevitable  accident.  If  it  was  not  the  result  of  either  of 
the  two  first  causes,  it  certainly  was  of  the  last,  and  was,  there- 
fore, in  such  event  excusable.  The  refusal  of  these  charges 
was  error,  the  preliminary  portions  of  them  being  unobjection- 
able.—if.  c&  0.  R.  R.  Co.  D.  Williams,  53  Ala.  595,  597. 

The  effect  of  quashing  the  service  of  the  summons  and  com- 
plaint upon  the  Memphis  &  Charleston  Railroad  Company  did 
not,  as  contended  by  appellant's  counsel,  operate  to  discontinue 
or  abate  the  suit.  The  issue  of  the  summons  and  complaint  was 
the  commencement  of  the  suit,  and  its  pendency  was  totally 
unaffected  by  the  act  of  the  court  in  setting  aside  the  service 
for  irregularity. —  Cotton  v.  Iluey,  4  Ala.  56;  Mavericlc  v. 
Dujfie,  1  Ala.  433.  The  only  effect  was  to  to  necessitate  the 
issue  and  service  of  an  alias  process. 

Reversed  and  remanded. 


Farris  &  McCurdy  v,  Houston. 

Special  Action  for  Rent  as  Damages. 

1.  Estoppel  an  between  landlord  and  tenant. — As  a  general  rule,  when 
a  tenant  is  sued  for  rent,  or  for  the  possession  on  the  expiration  of  his 
term,  he  can  not  dispute  the  title  of  his  landlord,  nor  set  up  a  paramount 
title  in  himself  or  a  third  person  ;  but  he  may  show  that  the  landlord's 
title  has  expired  by  limitation,  or  by  operation  of  law ;  or  that  he  ac- 
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cepted  a  lease,  or  attorned  to  the  plaintiff  as  landlord,  under  a  mistake 
of  fact,  and  in  ignorance  that  the  title  was  in  himself;  or  that  he  was  in- 
duced to  attorn,  or  to  accei)t  a  lease,  through  fraud,  imposition,  or  undue 
advantage ;  or  that  he  has  been  evicted  by  title  paramount. 

2.  Legal  rights  of  mortgagee. — Under  the  repeated  decisions  of  this 
court,  a  mortgage  is  something  more  than  a  mere  security  for  a  del)t :  it 
vests  in  the  mortgagee  an  immediate  estate  in  the  lands  conveyed,  and 
gives  hinj  a  right  to  enter  at  once,  in  the  absence  of  an  express  stipula- 
tion to  the  contrary ;  and  after  the  law-day,  default  being  made  in  the 
payment  of  the  secured  debt,  his  estate  becomes  absolute  at  law,  nothing 
remaining  in  the  mortgagor  but  the  equity  of  redemption,  of  which  courts 
of  law  take  no  notice. 

3.  Payment  of  rent  to  mortgagee ;  rents  and  profits,  as  between  mort- 
gagor and  mortgagee. — The  payment  of  rent  to  a  mortgagee  who  is  in  pos- 
session, or  to  whom  the  tenant  has  attorned  to  avoid  eviction,  extinguishes 
the  rent,  and  releases  the  tenant  from  liability  to  the  mortgagor,  under 
whom  he  entered  ;  and  while  a  court  of  equity  will,  under  a  bill  to  redeeni 
by  the  mortgagor,  apply  rents  and  profits  received  by  tlie  mortgagee  to 
the  payment  and  discharge,  pro  tanfo,  of  the  mortgage  debt,  the  law 
makes  no  such  application  of  them,  and  no  inquiry  is  allowed,  at  law, 
into  the  payment  or  extinguishment  of  the  mortgage  debt,  in  order  to 
defeat  the  legal  estate  or  title  of  the  mortgagee. 

4.  Estoppel  hettoeen  mqjrtgdgor  and  mortgagee,  and  their  privies  in 
estate. — A  tenant  who  has  entered  under  the  mortgagee,  or  under  iin  as- 
signee of  the  mortgagee,  can  not  defeat  a  recovery  by  his  landlord,  by 
showing  the  subsequent  grant  of  letters  of  administration  to  himself  on 
the  estate  of  the  deceased  mortgagor,  and  the  insolvency  of  the  estate, 
and  claiming  an  extinguishment  of  the  mortgage  debt  by  the  rents  and 
profits  received. 

Appeal  from  the  Circuit  Court  of  Montgomery. 

Tried  before  Hon.  John  P.  Hi:bi5Akd. 

This  action  was  brought  by  Mrs.  Mary  J.  Houston,  against 
T.  L.  Farris  and  W.  D.  McCurdj  as  partners,  and  was  com- 
mericed  on  tlie  14t]i  November,  1881.  The  complaint  contained 
five  counts,  the  third  and  fourth  of  which  claimed  damages  for 
the  breach  of  a  written  agreement,  by  which  defendants  bound 
themselves  to  erect  certain  improvements  on  lands  rented  to 
them  bv  the  plaintiff ;  and  no  recovery  was  claimed  under 
them.  The  first  count  claimed  ^3,000  as  damages,  for  that 
whereas,  on  the  18th  December,  1879,  plaintiff"  leased  to  de- 
fendants for  the  term  of  one  year,  commencing  on  the  Ist 
January,  1880,  a  certain  plantation  in  Lowndes  county,  at  the 
agreed  rent  of  eighteen  bales  of  cotton,  of  the  average  Weight 
of  500  lbs.,  and  $300  to  be  expended  in  specified  improve- 
ments, and  put  them  in  possession  of  said  lands  on  said  1st 
January,  1880 ;  said  defendants  continued  in  possession  during 
the  term  of  their  said  lease,  and  unlawfully  retained  the  pos- 
session after  the  expiration  of  the  lease,  up  to  the  commence- 
ment of  the  suit,  and  failed  and  refused  to  pay  an}'  part  of  the 
rent;  whereby  plaintiff  has  been  damaged  to  double  the 
amount  of  the  rent  agreed  to  be  paid,  to-wit,  $2,400.  The 
second  count  averred  the  lease,  entry,  and  unlawful  holding 
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over,  as  in  the  first  count,  and  claimed  $2,000  as  special  dam- 
ages, because  plaintiff  was  prevented,  by  such  unlawful  detainer, 
from  renting  or  leasing  the  lands  for  the  year  1881.  The  fifth 
count  claimed  $1,200,  with  interest,  "  the  rent  of  the  tract  of 
land  described  in  the  first  count  of  this  complaint,  which  is 
hereby  referred  to  and  adopted  as  a  part  of  this  count ;  which 
said  land  was  demised  by  plaintiff  to  said  defendants,  on  the 
—  day  of ,  1879  ;  said  rent  commencing  on  the  1st  Janu- 
ary, 1880,  and  falling  due  October  15th,  1880,  and  being  for 
the  year  1880."  The  record  does  not  show  what  pleas  were  filed. 
There  w^as  a  judgment,  on  verdict,  for  the  plaintiff,  for  $2,308.16 ; 
and  it  was  admitted  by  a  written  agreement,  entered  of  record 
in  this  court,  that  this  was  "  for  the  rent  of  said  property  for 
the  years  1880  and  1881,  and  that  the  plaintiff,  at  the  trial,  re- 
leased all  damages  claimed  for  the  breach  of  the  written  agree- 
ment set  out  in  the  third  count." 

On  the  trial,  as  the  bill  of  exceptions  states,  the  facts  were 
agreed  on,  and  reduced  to  wTiting,  as  follows  :  "  The  following 
facts  are  admitted:  Robert  Simonton,  of  North  Carolina,  died 
about  1878,  leaving  a  will,  b}'  which  he  devised  and  bequeathed 
all  of  his  property  absolutely  to  his  wife,  Roxana  Simonton. 
He  left  no  personal  property  in  this  State,  but  owned  two  plan- 
tations in  Lowndes  county,  known  respectively  as  the  '  Simon- 
ton place '  and  the  '  Davidson  place.'  Said  Robert  Simonton 
was  indebted  at  the  time  of  his  death,  and  in  November,  1880, 
the  defendants,  Farris  &  McCurdy,  took  out  letters  of  admin- 
istration on  his  estate  in  Lowndes  county ;  his  will  having  been 
admitted  to  probate  in  that  county,  and  also  in  North  Carolina. 
They  took  out  said  letters  of  administration,  on  the  ground 
that  they  were  creditors  of  said  Simonton  ;  but  the  only  claims 
held  by  them  were  debts  which  they  bought  after  renting  the 
property  from  Mrs.  Houston,  the  plaintiff',  as  hereinafter  stated ; 
and  the  administration  was  also  assunjed  by  them  after  such 
renting.  Debts  against  said  Simonton's  estate,  to  the  amount 
of  about  $20,000,  have  been  presented  to  said  Farris  &  Mc- 
Curdy as  administrators,  and  the  estate  is  insolvent  in  fact,  and 
has  been  regularly  declared  insolvent  since  the  commencement 
of  this  suit.  No  petition  for  the  sale  of  said  lands,  rented  by 
defendants  as  hereinafter  stated,  was  filed  by  said  Farris  &  Mc- 
Curdy, as  such  administrators,  before  the  commencement  of  this 
suit ;  but,  in  March,  1882,  a  petition  was  filed  by  them  in  the 
Probate  Court  of  Lowndes  county,  for  the  sale  of  said  lands, 
and- an  order  of  sale  was  made  by  said  court,  under  which  said 
lands  were  sold ;  and  the  sale  was  confirmed  by  said  court. 
The  petition  under  which  this  order  was  granted,  and  said  sale 
made,  contained  proper  jurisdictional  averments,  if  the  proj^erty 
belongs  to  said  Simonton's  estate.  Said  Farris  &  McCurdy 
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went  into  possession  of  said  lands  in  January,  1880,  as  the 
tenants  of  the  plaintiff,  Mrs.  Houston,  for  the  term  of  one  year ; 
and  while  they  were  so  in  possession,  they  took  out  letters  of 
administration  on  said  Simonton's  estate  as  aforesaid,  and  now 
claim  the  right  to  hold  said  property  as  such  administrators. 
At  the  time  of  the  renting  to  Farris  &  McCurdy,  plaintiff  held 
possession  of  the  property,  and  title  thereto,  under  a  deed  from 
Mrs.  Roxana  Simonton,  made  to  plaintiff  pursuant  to  an  agree- 
ment between  said  plaintiff  and  said  Simonton,  in  his  life-time, 
and  also  under  a  mortgage  executed  by  said  Simonton  to  one 
Duncan  McCall ;  which  said  mortgage  was  dated  November 
16th,  1869,  and  transferred  to  said  plaintiff  January  14th,  1879. 
The  law-day  of  said  mortgage  was  past  at  the  time  the  property 
was  so  rented  to  P'arris  <fe  McCurdy.  The  amount  paid  to 
plaintiff  by  said  Farris  &  McCurdy,  for  the  rent  of  the  prop- 
erty for  the  year  1879,  equaled  the  balance  due  on  the  mort- 
gage debt.  The  title  to  the  property  held  by  plaintiff  has 
continued,  since  said  renting,  the  same  that  it  was  at  the  time 
of  such  renting,  unless  it  was  affected  by  the  said  grant  of  ad- 
ministration to  Farris  &  McCurdy,  and  by  said  sale.  It  is 
admUted,  also,  that  after  the  said  term  of  renting  had  expired, 
and  before  this  suit  was  begun,  plaintiff  made  a  written  demand 
of  possession  of  said  property,  and  that  defendants  refused  to 
surrender  the  possession  when  so  demanded.  All  objections  to 
the  relevancy  and  legality  of  the  above  facts  as  evidence  are 
reserved  Iw  both  parties.  It  is  admitted,  also,  that  the  follow- 
ing may  be  taken  as  the  deposition  of  J.  II.  Houston,  as  witness 
for  the  plaintiff,  namely  :  That  the  rent  agreed  to  be  paid  by 
defendants  to  plaintiff,  for  the  year  1880,  was  eighteen  bales  of 
cotton,  of  500  lbs.  each,  and  8300  in  improvements  to  be  put 
on  the  lands  by  said  defendants  ;  that  said  rent  was  due  Octo- 
ber 15th,  ISSO,  and  has  not  been  paid  ;  that  the  value  of  said 
cotton  was  ^900,  which,  added  to  the  value  of  the  improve- 
ments to  be  erected,  makes  the  amount  of  rent  due  October  15, 
1880,  81,200;  and  that  the  reasonable  value  of  the  rent  of  said 
property  for  the  year  1881,  due  the  15th  October,  1881,  is 
$1,200.  It  is  admitted,  also,  that  the  plaintiff  instituted  an 
action  of  unlawful  detainer  against  said  defendants,  to  recover 
the  possession  of  said  property,  the  said  defendants  having 
held  over  after  the  expiration  of  their  term  as  aforesaid ;  and 
that  judgment  was  rendered  in  said  cause  in  favor  of  the  plain- 
tiff, by  the  Circuit  Court  of  Monty:omery, county,  on  the  13th 
June,  1883,  which  judgment  is  still  of  full  force  and  effect." 
"This  was  all  the  evidence  in  the  cause;  and  the  court  there- 
upon charged  the  jury,  on  the  request  in  writing  of  the  plain- 
tiff, that  they  must  find  for  the  plaintiff,  if  they  believed  the 
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evidence."     The  defendants  duly  excepted  to  this  charge,  and 
they  now  assign  it  as  error. 

Clopton,  Herbert  &  Chambers,  for  appellants.— When  the 
plaintiff  received  the  rent  for  the  year  1879,  which  was  suffi- 
cient to  satisfy  the  mortgage  debt,  her  right  to  receive  rent  as 
mortgagee  ceased ;  and  when  she  rented  the  lands  to  the  de- 
fendants for  the  year  1880,  her  only  title  and  right  to  the  lands, 
and  to  the  rents,  rested  upon  the  conveyance  from  Mrs.  Simon- 
ton,  tli.e  devisee  of  Robert  Simonton.  The  title  of  the  devisee, 
as  of  the  heir  when  there  is  no  will,  gives  him  the  right  to  take 
possession,  and  to  claim  the  after-accruing  rents;  but  this  title 
is  subject  and  subordinate  to  the  statutory  powers  conferred  on 
the  personal  representative,  who  may  take  possession,  and  claim 
rents  from  the  tenant,  past  due  or  accruing. — Masterson  v.  Gi- 
rard's  Heirs,  10  Ala.  60;  Br.  Bank  v.  Fry,  23  Ala.  770; 
Qhighizola  v.  Le Baron,  21  Ala.  406 ;  Harhins  v.  Pope,  10  Ala. 
493;  Calhoun  v.  l<letcher,  63  Ala.  580;  Nelson  v.  MurfreBy 
69  Ala.  603.  The  statute  not  only  clothes  the  administrator 
with  the  power  to  claim  the  rents,  but  makes  it  his  duty  to  do 
so ;  and  he  is  liable  to  ci'editors,  if  he  fails  to  exercise  the  power^ 
and  the  rents  are  thereby  lost. —  Clark  v.  Knox,  70  Ala."607^ 
622.  When  the  defendants  became  the  administrators  of  Si- 
monton's  estate,  and  it  became  necessary  to  exercise  their  stat- 
utory powers  for  the  benefit  of  creditors,  they  might  have 
intercepted  these  rents,  in  the  hands  of  another  tenant ;  and 
being  themselves  the  tenants,  they  not  only  had  the  right  to 
retain,  but  were  required  to  do  so,  and  the  new  obligation  which 
the  law  imposed  upon  them  discharged  their  former  obligation 
to  the  landlord.  The  strict  rule  of  the  common  law,  as  to  es- 
toppels between  landlord  and  tenant,  has  been  modified  by  mod- 
ern decisions;  and  the  tenant  is  now  held  estopped  from  deny- 
ing that  the  landlord,  at  the  time  of  making  the  lease,  had  the 
right  to  demise,  and  can  not  acquire,  during  the  tenancy,  a  title 
adverse  to  the  landlord  which  was  outstanding  at  that  time.  If 
the  title  of  the  landlord,  or  his  claim  to  the  rents,  remains  un- 
changed, the  tenant  can  not  dispute  the  liability  to  pay  rent; 
but  he  may  show  that  the  title  of  the  landlord  has  terminated^ 
either  by  its  own  limitation,  or  by  grant,  or  by  judgment  and 
operation  of  law, — Randolph  v.  Carlton,  8  Ala.  614;  Iloag  v. 
i^oa^,  35  N.  Y.  469 ;  Pope  v.  Ilarkins,  16  Ala.  321;  9  111. 
App.  83;  Taylor's  Land.  &  Tetumt,  §  707;  English  v.  Keify 
39  Ala.  117.  Tliese  decisions  rest  upon  the  principle,  that 
when  the  teiuint  has  been  placed  in  a  new  relation,  and  under 
a  new  obligation,  whether  by  the  voluntary  act  of  the  landlord, 
or  by  operation  of  law,  he  is  necessarily  discliarged  from  the 
obligations  which  attached  to  the  former  relation ;  and  this 
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principle  applies  to  this  case.  Upon  the  principle  decided  in 
Clarke  v.  (Jlarke  (51  Ala.  496),  the  tenant  of  a  devisee  is  es- 
topped from  denying  the  right  and  title  of  the  devisor's  legal 
representative.  In  purchasing  claims  against  Simonton's  estate, 
to  the  payment  of  which  the  lands  were  subject,  and  procuring 
the  grant  of  administration  to  themselves,  the  defendants  com- 
mitted no  act  of  disloyalty  to  their  landlord,  any  more  than  by 
purchase  of  the  lands  at  sale  under  execution  against  him,  as 
they  nuiy  do. — Randolph  v.  Carlton^  8  Ala.  614. 

Bragg  &  Thorington,  and  J.  AV.  Bi:sh,  contra. — ^In  a  former 
case  between  these  parties,  decided  at  the  last  term,  it  was  held 
that  the  facts  set  up  in  defense  of  this  action,  were  not  availa- 
ble to  defeat  a  recovery  by  the  plaintiff  in  action  of  unlawful 
detainer. — Houston  v.  Farris  d?  McCurdy^  71  Ala.  570.  That 
judgment  is  conclusive  as  to  the  right  to  recover  rents  in  this 
action. — Norwood  v.  Kirhy'^s  Adntr,  70  Ala.  397.  Moreover, 
the  facts  set  up  in  defense  do  not  bring  the  case  within  any 
recognized  exception  to  the  general  doctrine  of  estoppel,  as  ap- 
plied between  landlord  and  tenant. — Rogers  v.  Boynion^  57  Ala. 
501 ;  Crawford  v.  Jones,  54  Ala.  459  ;  Borland  v.  Box,  62  Ala. 
91 ;  Otis  V.  McMillan,  70  Ala.  47 ;  Taylor's  Land.  &  Tenant, 
§  629.  If  the  defendants  suffer  injury  from  the  antagonistic 
relations  in  which  they  have  placed  themselves,  it  is  the  conse- 
quence of  their  own  disloyal  acts,  and  they  can  not  complain  of  it. 
But  the  deed  to  plaintiff  was  made,  as  the  agreed  facts  show, 
pursuant  to  an  agreement  between  her  and  Simonton  in  his  life- 
time ;  and  this  agreement  being  valid,  and  founded  on  valuable 
consideration,  as  the  court  must  presume,  the  lands  could  not 
be  subjected  to  the  payment  of  debts  by  the  administrators. 
In  addition  to  the  deed,  the  legal  title  to  the  lands  was  also 
vested  in  plaintiff  as  mortgagee ;  and  though  the  rents  collected 
may  have  been  sufficient  to  discharo^e  the  mortgage  debt,  the 
mortgage  was  not  thereby  extinguished,  nor  the  legal  title  of 
the  moitgagee  divested. — Slaughter  v.  Doe,  67  Ala.  494;  Jack- 
son V.  Scott,  67  Ala.  99. 

BRICKELL,  C.  J. — The  rule  is  well  settled,  and  is  not  ques- 
tioned, that  a  tenant  can  not  dispute  the  title  of  his  landlord, 
nor  set  up  a  paramount  title  in  himself,  or  in  a  stranger,  to  de- 
feat any  action  the  landlord  may  institute  for  the  recovery  of 
rent,  or,  when  the  term  has  expired,  to  regain  possession  of  the 
premises.  There  are  various  exceptions  to,  and  qualifications 
of  the  rule,  which  are  of  as  much  importance  as  the  rule  itself, 
and  which  must  be  observed  in  the  administration  of  justice 
between  landlord  and  tenant.  A  plain  mistake  of  facts  consti- 
tutes one  of  the  exceptions.     The  tenant  may  show  that  lie  at- 
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torned  to  the  landlord,  or  accepted  a  lease  from  him,  under  mis- 
take, and  in  ignorance  of  the  true  state  of  the  title,  and  that 
the  title  was  in  himself,  or  out  of  the  lessor. — 2  Greenl.  Ev. 
§  305;  2  Smith's  Lead.  Cases,  752;  Ta_yloron  Land.  &  Tenant, 
§§  707-8.  Fraud,  or  imposition,  or  undue  advantage,  the  same 
authorities  show,  is  another  exception  to  the  rule :  whenever, 
by  the  fraud,  or  misrepresentation  of  the  lessor,  the  lessee  is 
induced  to  accept  the  lease,  he  may  impeach  the  title  of  the 
lessor. 

The  estoppel  operates  only  to  preclude  the  tenant  from  dis- 
puting the  title  of  the  landlord  at  the  time  when  the  lease  was 
made,  and  possession  given ;  but  not  from  showing  that  the  title 
which  the  landlord  then  had  was  defeasible,  or  limited  in  its 
nature,  and  has  since  been  defeated,  or  has  expired  by  its  own 
limitation. — 2  Smith's  Lead.  Cases,  752.  Hence,  evidence  that 
the  landlord  has  assigned  the  reversion,  and  that  the  tenant  has 
attorned  to  the  assignee;  or  that,  under  a  judgment  and  execu- 
tion, the  reversion  has  been  bought  in  by  the  tenant,  or  by  a 
third  person,  to  whom  Jie  subsequently  attorns  to  avoid  evic- 
tion, will  make  a  good  defense  to  an  action  by  the  landlord  for 
the  recovery  of  rent,  or  of  possession.- — Randolph  v.  Carlton^ 
8  Ala.  606;'Po/?e  v.  HarMns,  16  Ala.  321;  English  v.  Key, 
39  Ala.  131 ;  Otis  v.  McMillan,  70  Ala.  46.  In  these  cases, 
the  tenant  does  not  dispute  the  title  of  the  landlord — does  not 
deny  that,  at  the  time  of  the  demise,  he  had  the  right  to  make 
it ;  but  avers  that  the  title  then  existing  has  expired.  In  Ran- 
dolph  v.  Carlton,  supra,  the  court  said :  "  By  receiving  pos- 
session from  another  under  a  lease,  the  tenant  impliedly  ad- 
mits that  the  lessor  had  such  title  as  authorizes  him  to  dispose 
of  the  premises;  but  he  can  not  be  held  to  affirm  any  thing  in 
respect  to  its  continuance  ;  consequently,  it  is  allowable  for  him 
to  show  that  the  title  iias  expired,  or  been  extinguished  by  oper- 
ation of  law." 

The  point  of  contention  in  this  case  is,  whether  the  title  of 
the  lessor,  existing  at  the  time  of  the  lease  under  which  the 
lessees  entered  into  possession,  has  expired,  or  been  extin- 
guished. We  do  not  deem  it  necessary  to  inquire,  whether,  if 
the  title  of  the  lessor  was  derived  wholly  from  the  conveyance 
of  the  lands  to  her  by  the  devisee,  Mrs.  Simonton,  the  tenants 
having  assumed  the  relation  of  administrators  of  the  testator, 
subsequently  to  the  lease,  and  in  that  relation  having  the  legal 
right  to  the  possession,  and  to  intercept  the  rents  and  profits, 
would  be  heard  to  gainsay  the  title  of  the  lessor.  It  may  be 
true,  as  was  said  upon  this  point,  in  another  case  between  these 
parties,  that  "  their  legal  metamorphosis,  from  mere  tenants  to 
administrator's,  was  their  own  act,  and  renders  none  the  less 
necessary  the  surrender  of  their  possession  to  the  plaintiff,  b©- 
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fore  they  can,  in  good  faith,  raise  tlie  question  as  to  the  supe- 
riority of  their  newly  acquired  title." — Houston  v.  Farris  (& 
McCurdy,  71  Ala.  573.  It  was  not  only  under  the  conveyance 
from  the  devisee,  but  under  a  mortgage  executed  by  the  testator, 
the  law-day  of  which  had  passed,  that  the  lessor  had  and  claimed 
possession,  when  the  lease  was  made  and  the  tenants  entered. 

Whatever  may  be  the  theory  of  a  mortgage  of  lands  else- 
where recognized,  it  is  settled  in  this  State,  by  a  line  of  de- 
cisions which  have  become  essei.tial  to  the  safety  of  titles,  that 
it  is  more  than  a  security  for  a  debt,  or  a  mere  chattel  interest. 
"It  creates  a  direct,  immediate  estate  in  lands ;  as  against  the 
mortgagor,  and  those  claiming  in  his  right,  aj^ee  simple,  unless 
otherwise  expressly  limited.  The  estate  is  conditional — annexed 
to  the  fee  is  a  condition  which  may  defeat  it.  The  mortgagee, 
if  in  the  conveyance  there  is  not  a  reservation  of  possession  to 
the  mortgagor,  until  default  in  the  performance  of  the  condi- 
tion, has  the  immediate  riglit  of  entry,  and  may  eject  the  mort- 
gagor or  his  Tenants.  If  the  mortgagor  is  permitted  to  remain 
in  possession,  he  is  the  mere  tenant  at  \\\\\  of  the  mortgagee. 
After  the  law-day,  and  default  in  the  performance  of  the  con- 
dition, at  law,  the  estate  is  absolutely  vested  in  the  mortgagee 
— the  estate  is  freed  from  the  condition  annexed  to  it.  Noth- 
ing remains  in  the  mortgagor  but  the  equity  of  redemption,  of 
which  courts  of  law  take  no  notice." —  Welsh  v.  Phillips,  54 
Ala.  314;  FavlUng  v.  Barron,  32  Ala.  11 ;  Barker  v.  Bell,  37 
Ala.  358;  Slaughter  v.  Swifts  67  Ala.  494;  Toomer  v.  Ran- 
dolph, 60  Ala.  356.  The  payment  of  rent  to  a  mortgagee  who 
is  in  possession,  or  to  whom  the  tenant  has  attorned  to  avoid 
eviction,  is  an  extinguishment  of  the  rent,  relieving  the  tenant 
from  liability  to  the  mortgagor,  though  under  him  the  tenant 
mav  have  entered  originalfy. — 1  Smith's  Lead.  Cases,  938. 

The  rents  and  profits  a  mortgagee  in  possession  may  receive, 
a  court  of  equity  will  apply,  when  tlie  mortgagor  claims  re- 
demption, to  the  payment  of  the  mortgage  debt.  The  law  does 
not  make  the  application  ;  for,  at  law,  the  rents  and  profits  ac- 
crue to  the  mortgagee,  as  the  owner  of  the  legal  estate.  It  is 
only  in  equity  the  application  is  made,  and  then,  as  an  equita- 
ble set-off,  and  as  an  incident  to  the  right  of  redemption. 
Toomer  v.  Randolph,  60  Ala,  358.  At  law,  there  can  be  no 
inquiry,  to  defeat  the  legal  estate  of  the  mortgagee,  into  the 
existence,  or  payment,  or  extinguishment  of  the  mortgage 
^^^hi.— Slaughter  v.  Swift,  67  Ala.  494. 

The  title  of  the  lessor,  derived  from  the  mortgage,  in  the 
contemplation  of  a  court  of  law,  has  not  expired,  or  been  extin- 
guished. It  remains,  as  it  existed  when  the  tenants  accepted 
the  lease,  and  entered  into  possession,  thereby  admitting  its 
validity,  and  its  sufficiency  to  support  the  demise.     If,  as  ad- 
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ministrators  of  the  mortgagor,  the  tenants  liave  now  the  equity 
of  redemption,  and  a  right  to  compel  the  application  of  the 
rents  to  the  payment  of  the  mortgage  debt,  a  court  of  equity 
alone  can  relieve  them.  In  a  court  of  law,  there  is  no  founda- 
tion for  the  claim,  that  the  title  of  the  lessor  has  expired,  or 
been  extinguished  ;  and,  of  consequence,  no  right  of  resistance 
to  her  recovery  of  rent.  As  administrators,  it  is  only  the  title 
or  estate  of  the  mortgagor  which  they  can,  in  any  court,  assert. 
An  estoppel  of  the  same  nature  as  that  binding  upon  a  tenant, 
precludes  a  mortgagor,  or  those  claiming  uqder  and  in  privity 
with  him,  from  disputing  the  title  of  the  mortgagee,  or  his 
right  to  the  possession,  so  far  as  the  right  is  not  inconsistent 
with  the  terms  of  the  mortgage. — 1  Jones  Mort.  §  682. 

We  Und  no  error  in  the  record,  and  the  judgment  must  be 
afHrmed. 


Mobile  Life  Insurance  Co.  v,  Randall. 

Special  Action  on  the  Case  for  Damages. 

1.  Complaint;  what  counts  may  be  joined. — Counts  in  trover  and  in 
case  may  be  joined  in  the  same  complaint,  but  counts  in  trover  can  not 
be  joined  with  counts  in  assumpsit. 

2.  Amendment  of  complaint. — The  introduction  of  a  new  cause  of  ac- 
tion, by  an  apaended  count,  is  a  departure  from  the  original  complaint, 
and  is  not  allowable. 

?>.  Wlien  case  lies,  and  wlien  assumpsit. — For  the  breach  of  an  ordinary 
contract,  whicii  involves  no  element  of  tort,  an  action  of  assumpsit  is  the 
proper  remedy,  and  an  action  on  the  case  will  not  lie ;  but,  when  a  duty 
is  imposed  by  the  contract,  or  grows  out  of  it  by  legal  implication,  and 
injury  results  from  the  violation  or  disregard  of  that  duty,  an  action  on 
the  case  will  lie  to  recover  damages,  altliough  an  action  of  assumpsit 
might  also  be  maintained  for  the  breach  of  duty. 

4.  Same. — Whenever  there  is  carelessness,  recklessness,  want  of  rea- 
sonable skill,  or  the  violation  or  disregard  of  a  duty  which  the  law  im- 
plies from  the  conditions  or  attendant  circumstances,  and  individual  in- 
jury results  therefrom,  the  party  injured  may  maintain  an  action  on  the 
case ;  and  if  the  transaction  had  its  origin  in  a  contract  between  the  par- 
ties, the  contract  is  mere  matter  of  inducement. 

6.     Count  held  not  to  be  in  case. — A  count  by  which  plaintiff  claims 

damages,  for  that  whereas,  on  the  —  day  of ,  plaintiff  and  defendant 

entered  into  an  agreement,  whereby  plaintiff  became  agent  of  defendant, 
a  corporation  engaged  in  the  business  of  life-insurance,  and,  under  said 
agreement,  was  to  solicit  and  procure  the  taking  out  of  policies  in  defend- 
ant's said  company,  and  was  to  receive,  as  compensation  for  his  said  ser- 
vices, certain  commissions  upon  the  premiums  on  said  policies,  and  com- 
missions upon  renewal  premiums;  and  then  avers,  "  that  plaintiff  en- 
gaged actively  in  said  business,  giving  his  time,  energies  and  attention 
to  the  business,  and  expending  large  sums  of  money  in  building  up  and 
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extending  defendant's  business ;  tbat  said  contrart  was  renewed  from 
time  to  time,  until,  to-wit,  on  tbe  3d  day  of  April,  1876,  said  contract  was 
so  modified  as  to  give  or  entitle  plaintifrto  a  life  interest  of  ten  per-cent. 
in  all  renewal  i>remiums  upon  all  ordinary  life  policies  tlien  in  force,  pro- 
cured by  him,  or  issued  through  his  agency,  or  which  should  be  there- 
after procured  througli  his  agency,  and  a  life  interest  of  twenty  per-cent. 
on  all  yearly  renewal  term  policies ;  that  a  large  majority  of  the  policies 
issued  by  defendant  during  plaintiff's  connection  with  said  company,  to- 
wit,  &c.,  "were  issued  upon  applications  sent  in  through  plaintiff's 
agency,  and  were  in  force;  and  that  defendant,  disregarding  the  rights 
of  plaintiff  under  said  agreement,  and  in  violation  of  said  agreement,  did, 
to-wit,  on  the  1st  day  of  September,  1878,  wrongfully  discharge  plaintiff 
from  its  service,  and  deny  him  all  right  to  said  renewal  premiums,  or 
any  interest  therein,  and  still  refuses  to  recognize  his  interest  therein," 
— is  in  assumpsit,  and  not  in  case. 

Appeal  from  the  Circuit  Court  of  Etowal). 

Tried  before  the  Hon.  Leroy  F.  Box. 

Tliis  action  was  brought  by  E.  O.  Ratidall,  against  the  appel- 
lant, a  domestic  corporation,  and  was  commenced  on  the  5th 
April,  1879.  The  original  complaint  contained  two  counts, 
each  in  trover ;  and  a  third  count  was  added  by  amendment, 
which  was  in  these  words :  "Plaintiff  claims  of  defendant, 
also,  ten  thousand  dollai's  as  damages,   for  that  whereas,  to  wit, 

on  the — day  of ,  plaintiff  and   defendant  entered  into  an 

agreement,  whereby  plaintiff  became  the  agent  of  said  defend- 
ant, a  corporation  engaged  in  the  business  of  life-insurance  in 
the  State  of  Alabama,  and,  under  said  agreement,  plaintiff  was 
to  solicit  and  procure  the  taking  out  of  policies  in  defendant's 
company,  and  was  to  receive,  as  his  compensation  for  his  said 
services,  certain  commissions  upon  the  premiums  on  said  poli- 
cies; and  plaintiff  engaged  actively  in  the  business,  giving  his 
time,  energies  and  attention  to  the  business,  and  expending 
large  sums  of  money  in  building  up  and  extending  the  defend- 
ant's said  business ;  that  the  said  contract  was  renewed  from 
time  to  time,  until,  to-wit,  on  the  3d  day  of  April,  1876,  the 
said  contract  or  agreement  was  so  modified  as  to  give  or  entitle 
plaintiff'  to  a  life  interest  of  ten  per-cent.  in  all  renewal  pre- 
miums upon  all  ordinary  life  policies  then  in  force,  procured 
by  plaintiff,  or  issued  through  his  agency,  or  which  should  be 
thereafter  procured  through  liis  agency,  and  a  life  interest  of 
twenty  per-cent.  on  all  yearly  renewal  term  policies ;  that  a 
large  majority  of  the  policies  issued  by  defendant  during 
plaintiff's  connection  with  defendant,  to-wit,  184  ordinary  life 
policies,  and  20  yearly  renewable  term  policies,  as  described  in 
the  first  count,  were  issued  upon  applications  sent  in  through 
plaintiff's  agency,  and  were  in  force.  And  plaintiff  avers  that 
defendant,  disregarding  the  rights  of  plaintiff  under  said  agree- 
ment, and  in  violation  of  said  agreement,  did,  to-wit,  on  thelst 
day  of  September,  1878,  wrongfully  discharge  plaintiff  from  its 
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service,  and  deny  him  all  right  to  said  renewal  premiums,  or 
any  interest  therein,  and  still  refuses  to  recognize  plaintiff's  in- 
terest therein ;  to  plaintiff's  damage,  ten  thousand  dollars." 
The  defendant  demurred  to  the  entire  complaint,  after  this 
third  count  was  filed,  on  the  ground  of  a  misjoinder  of  counts ; 
and  also  to  this  count  separately,  because  it  was  in  assumpsit, 
and  because  it  was  a  departure  from  the  original  complaint. 
The  court  overruled  the  demurrer  to  the  entire  complaint, 
holding  that  the  third  count  was  in  ^case,  and  sustained  a  de- 
murrer to  the  second  count;  and  on  the  trial,  as  the  bill  of 
exceptions  states,  held  the  plaintift''s  evidence  inadmissible  un- 
der the  first  count.  The  general  issue  was  pleaded  to  the  third 
count,  after  the  overruling  of  the  demurrer,  and  the  cause  was 
tried  on  issue  joined  on  that  plea. 

On  the  trial,  as  the  bill  of  exceptions  shows,  the  plaintiff 
read  in  evidence  two  contracts  in  writing,  entered  into  between 
him  and  the  defendant,  and  signed  by  both  of  them,  which 
were  in  these  words  : 

1.  "  This  agreement,  made  this  19th  day  of  February,  1874,  to 
take  effect  and  be  in  full  force  from  and  after  said  day,  and  to 
expire  on  the  19th  day  of  February,  1875,  between  R.  O.  Ran- 
dall, of  Gadsden ,  Alabama,  of  the  first  part,  and  the  Mobile 
Life  Insurance  Company,  of  Mobile,  Alabama,  of  the  second 
part,  witnesseth,  that  the  said  party  of  the  first  part,  for  the 
consideration  hereinafter  mentioned,  agrees  to  act  as  agent  of 
the  said  party  of  the  second  part,  in  soliciting  applications  and 
collecting  premiums  for  insurance,  and  such  other  duties  as 
may  be  intrusted  to  or  required  of  him  in  the  prosecution  of 
the  business  of  said  agency,  under  the  conditions  hereinafter 
mentioned.  In  consideration  whereof,  the  said  party  of  the 
second  part  hereby  agrees  to  pay  the  said  party  of  the  first 
part,  as  full  compensation  for  such  service  and  work  performed 
by  him,  or  of  sub-agents  employed  by  him,  with  the  additional 
expense  of  postage,  expressage,  exchange,  medical  examina- 
tions, legal  taxes  and  legal  advertising,  a  commission  of  thirty- 
five  per-cent.  on  all  policies,  except  ten  payment-endowment 
and  five  payment  policies,  on  which  the  commission  shall  be 
twenty-five  per-cent.  on  the  first  premiums  of  policies  issued 
and  paid  for  on  applications  taken  by  him,  except  premiums  on 
full  policies  [i.  e.,  for  which  the  whole  premium  for  life  is  paid 
at  once),  which  shall  be  seven  and  a  half  per-cent.,  and  ten  per- 
cent, of  the  renewal  preiniums,  as  follows:  on  all  policies,  ex- 
cept ten  payment-endowment  and  five  payinent  policies,  on 
which  the  renewal  commission  shall  be  seven  and  one  half  per- 
cent., and  ten  per-cent.  of  the  renewals  of  policies  now  in  force 
in  said  agency  and  collected  by  him,  and  for  which  collections 
he  shall  deliver  receipts,  furnished  (signed)  by  the  president  or 
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secretary  of  the  company,  but  will  be  entitled  no  longer  to  any 
renewal  than  the  assured  remains  resident  within  said  agency ; 
but,  for  the  collection  of  renewal  premiums  on  a  policy  issued 
to  a  person  not  residing  within  the  said  agency  when  originally 
assured,  the  agent  is  entitled  to  commissions  as  in  other  like 
renewals.  It  is  further  understood  and  agreed,  that  the  said 
party  of  the  first  part  shall  have  the  option  of  renewing  this 
contract  annually,  on  the  same  terms,  for  five  years.  It  is  also 
understood  and  agreed,  that  the  said  party  of  the  second  part 
reserves  to  themselves  the  right  at  any  time  to  send  travelling 
agents  to  said  agency,  to  solicit  applications,  deliver  policies, 
and  collect  premiums ;  and  said  agent  agrees,  in  all  such  cases, 
to  give  such  travelling  agents  his  earnest  co-operation  and  assist- 
ance, and  to  attend  to  all  unfinished  business  of  such  travelling 
agents,  in  the  delivery  of  policies  and  collection  of  premiums, 
for  which  service  he  will  be  remunerated  in  the  future  renewals 
of  the  policy.  In  cases  of  substituted  policies,  of  increased 
insurance,  on  the  same  person,  into  a  larger  policy  (the  old 
policy  being  surrendered),  or  of  increased  premiums  resulting 
from  any  other  change  of  policy,  when  such  change  is  pro- 
cured by  said  agent,  commissions  will  be  allowed  for  the  first 
year  of  the  substituted  policy,  or  increased  premium,  only  upon 
the  actual  amount  of  the  increase  of  premium  received  by  the 
company.  When  the  premium  is  payable  either  quarterly  or 
semi-annually,  commissions  will  be  allowed  only  upon  the  sum 
so  obtained,  and  in  no  case  before  the  sum  is  collected  and 
paid  over  to  the  company.  In  consideration  of  the  above,  the 
said  party  of  the  first  part  agrees  to  devote  his  whole  time  and 
attention  diligently  to  the  interests  of  the  said  party  of  the 
second  part,  to  the  said  business  of  soliciting  applications  and 
collecting  premiums  within  the  limits  of  said  agency,  and  to 
make  a  report  to  the  home  office  in  Mobile  on  the  last  business 
day  of  each  nionth,  with  remittances  to  balance  such  report, 
and  that  the  said  party  of  the  first  part  will  not  work  for  any 
other  life-insurance  company  during  this  contract;  and  the 
failure  to  carry  out  this  contract,  in  any  of  the  above  partic- 
ulars, shall  be  good  and  suflScient  reasons  for  the  removal  of 
such  agent.  And  it  is  further  understood  and  agreed,  that 
upon  the  discontinuance  of  the  service  of  said  agent,  either  by 
resignation,  removal,  or  any  other  way,  all  interest  of  said 
agent  in  this  contract,  in  commissions,  premiums,  or  renewals, 
shall  cease,  and  shall  revert  to  the  company,  unless  it  is  other- 
wise specially  agreed.     In  witness  whereof,"  vfec. 

2.  "  It  is  hereby  agreed,  that  the  contract  between  R.  O. 
Randall,  of  Gadsden,  Alabama,  of  the  first  part,  and  the  Mo- 
bile Life  Insurance  Company,  of  Mobile,  Alabama,  of  the 
second  part,  shall,  in  consideration  of  the  faithful  and  efficient 
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services  of  the  party  of  the  first  part,  be  so  changed  as  to 
allow  the  party  of  the  first  part  ten  (10)  per-cent.  commissions 
on  single  payments,  or  full  paid  policies,  in  lieu  of  seven  and 
one  half  (7.5)  per-cent.,  as  stated  in  the  contract,  and  also  the 
policy  fees  on  all  the  policies  issued  through  his  agency  ;  and 
it  is  further  agreed,  that  the  said  party  of  the  first  part  shall 
be  entitled  to,  and  shall  receive  from  the  party  of  the  second 
part,,  a  commission  of  ten  (10)  per-cent.  of  the  renewal  pre- 
miums of  all  the  policies  now  in  force  in  said  agency  and  on 
his  books,  and  on  all  policies  that  may  hereafter  be  issued 
through  his  agency,  so  long  as  the  policies  are  kept  in  force,  or 
during  the  remainder  of  the  life  of  the  party  of  the  first  part ; 
provided  that,  whenever  the  said  party  of  the  first  part  sliall, 
from  any  cause,  cease  to  collect  the  renewal  premiums  on  the 
policies  as  aforesaid,  the  party  of  the  second  part  shall  use  due 
diligence  in  the  collection  of  the  same,  and  pay  over  to  the 
said  party  of  the  first  part,  during  each  and  every  year,  the  ten 
(10)  per-cent.  commissions  on  the  amount  so  collected,  less  the 
actual  cost  of  collection,  which  shall  in  no  case  exceed  five  (5) 
per-cent.  of  the  premiums ;  and  it  is  further  agreed,  that  the 
party  of  the  first  part  shall  receive  a  commission  of  twenty  (20) 
per-cent.  of  the  first  and  all  subsequent  premiums  on  the  yearly 
renewable  term  policies  (a  plan  of  insurance  not  provided  for 
in  the  original  contract),  and  that  the  twenty  (20)  per-cent. 
commissions  shall  accrue  to  the  party  of  the  first  part,  during 
his  life-time,  subject  to  the  same  provisions  as  policies  issued 
on  other  plans  of  insurance.     Dated  this  5th  April,  1876." 

These  contracts  were  admitted  in  evidence  by  the  court,  as 
competent  under  the  third*  count,  and  exceptions  to  their  ad- 
mission were  reserved  by  the  defendant.  The  plaintiif,  testi- 
fying as  a  witness  for  himself,  stated  the  services  which  he  had 
performed  as  agent  for  the  defendant,  the  number  of  policies 
which  he  had  procured,  the  amount  of  annual  premiums  on 
renewals,  &c.,  and  the  value  of  his  interest  therein  by  the 
terms  of  the  second  (or  modified)  contract ;  and  he  then  con- 
tinued :  '•  I  had  collected  the  renewals  on  the  27th  August, 
1878,  and  ceased  to  collect  the  renewals  on  the  1st  September. 
I  had  issued  renewal  notices  for  September,  and  was  ready  to 
collect  the  same;  but  renewal  receipts  were  withheld  from  me 
by  the  defendant,  and  I  could  not  collect  the  renewals  without 
tne  receipts.  It  was  the  custom  of  the  company  to  send  out 
renewal  receipts,  signed  by  its  secretary  ;  and  I  could  not  collect 
the  renewals  without  such  receipts  signed  by  the  secretary." 
The  witness  further  stated,  on  cross-examination,  that  he 
"joined  the  Knights  of  Honor  in  the  spring  of  1878,  and 
organized  lodges  in  the  spring  and  summer,  prior  to  1st  Au- 
gust ;"  that  this  society  is  "  an  association  and  species  of  life- 
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assurance — no  one  can  join  the  dissociation  without  taking 
life-insurance ;  and  that  he  solicited  parties  who  had  policies  in 
the  defendant's  company  to  join  said  association  ;"  also,  that 
he  "became  secretary  of  the  People's  Mutual  Relief  Associa- 
tion (a  co-operative  life-insurance  company,  on  the  assessment 
plan),  at  its  organization,  on  the  1st  August,  1878;"  that  he 
"  ceased  to  solicit  new  business  for  the  defendant,  when  he 
went  into  the  Knights  of  Honor  and  the  People's  Mutual  Re- 
lief Association,  and  ceased  to  work  for  the  defendant,  for  or 
in  jreneral  business,  in  June.  1878,  and  so  notified  the  secretary." 
It  further  appeared  from  the  letters  between  the  parties,  which 
were  read  in  evidence,  that  the  defendant  regarded  the  plain- 
tiff's engagement  with  these  other  companies,  as  a  violation  of 
the  contract  between  them,  and  therefore  refused  to  send  him 
any  renewal  receipts;  and  refused  to  payout  his  interest  in 
the  policies  then  in  force,  and  insisted  that  he  had  forfeited  all 
interest  therein. 

The  court  charged  the  jury,  among  other  things,  "  that  the 
plaintiff  was  entitled  to  recover  whatever  damages  he  had  sus- 
tained by  the  defendant's  wrongful  interference,  if  the  evidence 
showed  such  interference,  with  his  renewal  interest  in  the  re- 
newal premiums  on  the  policies  procured  by  him,  and  through 
his  agency,  and  which  were  of  force  on  the  1st  September, 
1878.''  The  defendant  excepted  to  this  charge,  and  requested 
the  court,  in  writing,  to  instruct  the  jury,  "if  thev  believed 
the  evidence,  they  must  find  for  the  defendant;"  and  the  de- 
fendant excepted  to  the  refusal  of  this  charge. 

There  are  twenty-four  assignments  of  error,  embracing  the 
adverse  rulings  of  the  court  on  the  pleadings,  the  several 
rulings  on  evidence  to  which  exceptions  were  reserved,  the 
charges  given,  and  the  refusal  of  the  charges  asked. 

Aiken  &  Martin,  for  appellant.     (No  brief  on  file.) 

Denson  &  DiSQUE,  contra. — ( 1.)  The  third  count  is  in  case, 
and  shows  a  good  cause  of  action.  The  contract  is  stated  as 
mere  inducement  to  show  the  respective  obligations  of  the 
parties,  and  the  (jravamen  is  the  breach  of  duty  and  consequent 
injury  to  the  plaintiff. — Blickv.  Brings.,  6  Ala.  687;  liussey 
V.  Peebles,  53  Ala.  432 ;  Nabring  v.  Bank,  58  Ala.  204 ;  Sain- 
uel  V.  Judin,  6  East,  333;  Smith  v.  White,  8  Dowl.  255; 
Wilkinson  v.  Ifoseli/,  18  Ala.  288 ;  s.  c,  24  Ala.  411 ;  Meyers 
V.  Gilbert,  18  Ala.  467;  Emigh  v.  Railroad  Co.,  4  Biss.  C.  C. 
114;  1  Chitty's  Pi.  (16th  cd.)  151-52.  (2.)  The  third  count 
being  in  case,  there  was  no  misjoinder,  and  no  departure  from 
the  original  complaint. — Di,i'on  v.  Barclay,  22  Ala.  370 ;  Wil- 
inso7i  V.  Mosely,  30  Ala.  563.     (3.)  The  proof  fully  sustained 
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the  allegations  of  the  third  count,  and  the  plaintiff  was  entitled 
to  recover  the  damages  whfch  the  charge  of  the  court  allowed 
him. —  Wilcox  v.  Plummer,  4  Peters,  172  ;  Everson  v.  jPowerSy 
89  'N.  Y.  527;  Allison  v.  Chandler,  11  Mich.  542;  Masterson 
V.  Brooklyn,  7  Hill,  N.  Y.  61 ;  Whitney  v.  Slayton,  40  Maine, 
224;  Sedgw.  Dam.  119-23;  Wood's  Mayne  on  Damages,  §| 
103-4 ;  31  Vermont,  582  ;  23  N.  H.  83 ;  4  Dall.  147 ;  Crow  v. 
Boyd,  17  Ala.  51 ;  Strother  v.  Butler,  17  Ala.  733. 

STONE  J. — The  original  complaint  in  this  case  is  in  trover, 
and  contains  two  counts.  The  suit  was  commenced  in  April, 
1879.  At  the  Fall  term,  1882,  the  complaint,  with  leave  oi 
the  court,  was  amended  by  adding  a  third  count.  The  defend- 
ant demurred  to.  the  complaint,  as  amended,  assigning  as  one 
of  the  grounds  that  there  was  a  misjoinder  of  count,  in  this, 
that  the  first  two  counts  are  in  trover,  and  the  third  in  assump- 
sit. If  this  be  true,  then  the  demurrer  ought  to  have  been 
sustained ;  for  trover,  which  is  ex  delicto,  can  not  be  joined  in 
the  same  action  with  assumpsit,  which  is  ex  contractu.  Fur- 
thermore, on  the  hypothesis  that  the  third  count  is  in  assumpsit, 
its  allowance  would  have  been  the  introduction  of  a  new  cause 
of  action,  a  departure  from  the  wrong  complained  of  in  the  first 
two  counts,  and  not  allowable,  even  under  our  liberal  system  of 
amendments. — Crimm  v.  Crawford,  29  Ala.  623;  Johnson  v. 
Martin,  54  Ala.  271 ;  Simpson  v.  M.  &  C  B.  R.  Co.,  66  Ala. 
85 ;  Steed  v.  Mclntyre,  68  Ala.  407.  For  the  appellee  it  is 
contended,  that  the  third  count  is  in  case.  Counts  in  trover 
and  in  case  may  be  joined  in  the  same  action  (1  Brick.  Dig.  24, 
^  54),  while  assumpsit  and  trover  cannot  be  so  joined. — Ih.  24, 
§53. 

The  history  of  the  action  on  the  case,  or  special  action  on 
the  case,  as  it  was  originally  called,  is  well  known  to  the  pro- 
fession. It  is  not  one  of  the  original  common-law  writs.  In 
the  progress  of  judicial  contestation,  it  was  discovered  that 
there  was  a  mass  of  tortious  wrongs,  unattended  by  direct  and 
immediate  force,  or  where  the  force,  though  direct,  was  not 
expended  on  an  existing  right  of  present  enjoyment,  for  which 
the  then  known  forms  of  action  furnished  no  redress.  The 
action  on  the  case  was  instituted  to  meet  this  want.  It  may 
then  be  styled  a  suppletory,  personal  action,  ex  delicto,  it 
was  designed  to  be  residuary  in  its  scope,  but  is  always  classed 
among  the  actions  in  tort. 

For  mere  breaches  of  ordinary  contracts,  witliout  more,  this 
action  will  never  lie  ;  for,  in  sucn  breach  of  promise,  there  is  no 
element  of  tort,  in  the  legal  sense  of  that  term, — "  a  wrong 
independent  of  contract." — Bouvier's  Die.  IS^evertheless, 
wrongs  which  will  maintain  an  action  on  the  case  are  frequently 

Vol.  liXxiv. 


1883.]  OF  ALABAMA.  177 

[Mobile  Life  Insurance  Co.  v.  Randall. J 

committed  in  the  non-observance  of  duties,  which  are  but  the 
implication  of  contract-obligation.  Contracts  have  a  leading, 
primary  obligation — to  do  a  specified  act ;  to  perform  a  speci- 
fied service ;  or  to  pay  or  deliver  a  specified  thing  of  value.  A 
mere  failure  to  perform  such  a  contract-obligation  is  not  a  tort, 
and  it  furnishes  no  foundation  for  an  action  on  the  case.  But 
contracts,  however  briefly  expressed,  are  to  be  interpreted  in 
the  light  of  great  legal  principles,  which  enter  into  and  per- 
meate all  human  transactions.  Hence,  the  duty  of  requisite 
skill,  fidelity,  diligence,  and  a  proper  regard  for  the  rights  of 
others,  is  implied  in  every  obligation  to  serve  another.  The 
degree  of  these  qualifications  is  graduated  by  the  nature  of  the 
service  undertaken  ;  but  they  inhere  in,  and  form  a  part  of  all 
dealings  between  man  and  man.  The  observance  of  these 
duties  is  necessary  to  the  peace,  good  order  and  success,  of  all 
municipal  regulation.  Xow.  for  a  breach  of  the  contract-obli- 
gation, the  remedy  is  an  action  ex  contractu.  If  the  implica- 
tions, or  collateral  duties  of  the  service,  be  disregarded,  and 
injury  ensue,  this  is  a  tort,  for  which  an  action  on  the  case 
will  lie. 

Mr.  Justice  Parsons,  in  Wilkinson  v.  Mosely,  18  Ala.  2S8, 
said  :  "  Perhaps  the  best  criterion  is  this  :  if  the  cause  of  action, 
as  stated  in  the  declaration,  arises  from  a  breach  of  promise, 
the  action  is  ex  contractu ;  but,  if  the  cause  of  action  arises 
from  a  breach  of  duty  growing  out  of  the  contract,  it  is  in  form 
ex  delicto^  and  case."  In  2  Wait's  Ac.  and  Def.  100,  the  doc- 
trine is  thus  stated  :  "  When  there  is  a  contract,  either  expres& 
or  implied,  from  which  a  common-law  duty  results,  an  action 
on  the  case  lies  for  the  breach  of  that  duty ;  in  which  case,  the- 
contract  is  laid  as  mere  inducement,  and  the  tort  arising  from 
the  breach  of  duty  as  the  gravmiun  of  the  action.  Thus,  if  a 
lawyer  or  physician  is  engaged  by  special  contract  to  render 
professional  service,  and,  in  the  performance  of  such  service,  he 
is  guilty  of  gross  ignorance  or  negligence',  an  action  on  the 
case  will  lie  against  him,  notwithstanding  such  special  con- 
tract."    See,  also,  Pomery  on  Rem.  §§  567,  573. 

Justice  Parsons,  in  Wilkinson  v.  Mosely,  supra,  illustrates 
his  view  of  the  question  as  follows  :  "  If  the  declaration  allege 
the  hiring  of  a  horse  to  ride  to  a  certain  place,  and  that  the 
defendant  rode  him  so  immoderately  that  he  died,  this  would 
be  case  ;  for  the  contract  of  hiring  imposed  upon  him  the  duty 
to  ride  in  reason,  or  not  unreasonably  fast.  But,  if  the  decla- 
ration allege  the  hiring,  and  that  he  promised  to  ride  with 
reasonable  speed,  but,  not  regarding  his  promise,  he  rode 
the  horse  immoderately,  whereby  he  died,  the  action  may  be 
considered  assumpsit."  We  do  not  doubt  that  assumpsit  would 
lie  in  the  case  last  supposed  ;  but  case  would  lie  also.  It  was 
12 
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a  case,  not  only  of  a  breach  of  contract,  but  a  violation  of  a 
duty  enjoined  by  law,  and  therefore  a  tort. — Bliek  v.  Briggs, 
6  Ala.  687 ;  Myers  v.  Gilbert,  18  Ala.  467.  In  such  case,  the 
pleader  has  the  option  to  sue  in  assumpsit,  for  the  breach  of 
the  contract;  or  in  case,  for  the  violation  of  the  duty  imposed 
by  law.  Wherever  there  is  carelessness,  recklessness,  want  of 
reasonable  skill,  or  the  violation  or  disregard  of  a  duty  which 
the  law  implies  from  the  conditions  or  attendant  circumstances, 
and  individual  injury  results  therefrom,  an  action  on  the  case 
lies  in  favor  of  the  party  injured  ;  and  if  the  transaction  had 
its  origin  in  a  contract,  which  places  the  parties  in  such  rela- 
tion as  that,  in  performing  or  attempting  to  perform  the  service 
promised,  the  tort  or  wrong  is  committed,  then  the  breach  of 
the  contract  is  not  the  gravamen  of  the  suit.  There  may  be 
no  technical  breach  of  the  letter  of  the  contract.  The  con- 
tract, in  such  case,  is  mere  inducement,  and  sliould  be  so  stated 
in  pleading.  It  induces,  causes,  creates  the  conditions  or  state 
of  tilings,  which  furnishes  the  occasion  of  the  tort.  The 
wrongful  act,  outside  of  the  letter  of  the  contract,  is  the  grav- 
amen of  the  complaint ;  and  in  all  such  cases,  the  remedy  is 
an  action  in  the  case.  Take,  for  illustration,  the  contract  of  a 
carpenter  to  repair  a  house,  partly  decayed,  or  otherwise  defec- 
tive. The  implications  of  his  contract  are,  that  he  will  bring 
to  the  service  reasonable  skill,  good  faith,  and  diligence.  If 
he  fail  to  do  the  work,  or  leave  it  incomplete,  the  remedy,  and 
only  remedy  against  him,  is  ex  contractu.  Suppose,  in  the  at- 
tempted performance,  he,  by  his  want  of  skill  or  care,  destroys, 
damages,  or  needlessly  wastes  the  materials  furnish.ed  by  the 
hirer ;  or,  suppose  that  in  making  the  needed  repairs,  he  did  it 
60  unskillfully  or  carelessly  as  to  damage  other  portions  of  the 
house;  this  is  tort,  for  which  the  contract  only  furnished  the 
occasion.  The  contract  is  mere  inducement,  and  the  action  is 
on  the  case.  We  may  add,  that  there  are  many  cases  in  which 
the  pleader  has  the  election  of  suing  in  assumpsit  or  case. 

In  the  third  count,  or  amended  complaint,  we  find  this  aver- 
ment :  "  Plaintiif  avers  that  the  defendant,  disregarding  the 
Tights  of  plaintiff  under  said  agreement,  and  in  violation  of 
said  agreement,  did,  to-wit,  on  the  1st  day  of  September,  1878, 
wrongfully  discharge  plaintiff*  from  its  said  service."  This 
averment,  it  is  contended,  if  all  others  fail,  fixes  the  character 
of  this  count  as  in  case.  The  vice  of  this  argument  lies  in 
this :  The  complaint  shows  that  plaintiff  was  the  agent  of  the 
defendant  corporation,  and  it  entirely  fails  to  show  that  his 
appointment  was  for  any  given  time,  except  from  year  to  year, 
or  that,  at  the  time  of  his  alleged  discharge,  he  was  acting  as 
agent  by  virtue  of  any  appointment,  or  renewal  of  appoint- 
ment. The  count  avers  that  plaintiff  became  defendant's 
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agent  on  the day  of  ,  and  "  that  the  contract  was  re- 
newed from  time  to  time,  until,  to-wit,  on  the  3d  day  of  April, 
18T6,  the  said  contract  or  agreement  was  so  modified  as  to 
give  or  entitle  plaintiff"  to  an  increased  rate  of  commissions. 
Not  a  word  said  about  the  renewal  of  his  appointment,  or  the 
duration  of  any  appointment  he  had  received.  So,  it  does  not 
appear,  either  by  averment,  or  even  by  inference  from  any 
averred  fact,  that  at  the  time  of  the  alleged  unauthorized  dis- 
charge, he  was  the  appointed  agent  of  defendant,  or  in  fact 
was,  in  any  sense,  the  defendant's  agent.  The  renewal  con- 
tract was  in  April,  1876,  while  the  alleged  discharge  was  in 
September,  1878, — nearly  two  and  a  half  years  afterwards,  A 
fact  so  important  to  plaintiff's  rights  can  not  be  taken  by  infer- 
ence. He  can  not  have  been  wrongfully  discharged,  unless  he 
shows  he  was  in  the  service  by  virtue  of  appointment,  or  re- 
newal of  appointment ;  or,  at  all  events,  that  he  was  in  the 
service,  and  in  the  performance  of  his  duties  as  such  agent. 

The  third  count,  then,  is  narrowed  down  to  tliis  :  It  avers 
that,  under  the  terms  of  the  modified  contract  of  April,  1876, 
plaintiff  was  entitled  to  a  certain  per-cent.  on  annual  renewals 
of  a  given  number  of  policies,  for  and  during  the  term  of  his 
natural  life,  which  it  avers  would  amount  to  a  named  sum. 
The  breach  assigned  is,  that  defendant  denies  plaintiff  all  right 
to  said  renewal  premiums,  or  any  interest  therein,  and  still 
refuses  to  recognize  plaintiff's  interest  therein.  There  is  not 
an  element  of  legal  tort  in  the  averments  of  this  count.  If  a 
denial  of  liability  to  pay  money,  claimed  by  another,  be  a  tort 
that  will  maintain  an  action  on  the  case,  then  that  action  has  a 
very  wide  scope ;  much  wider  than  the  appellee  himself  would 
contend  for. 

We  have  carefully  examined  the  facts  and  history  of  this 
case,  and,  basing  our  judgment  alone  on  the  two  contracts  of 
February,  1874,  and  April,  1876,  and  the  testimony  of  plaintiff 
himself,  we  aimounce  the  following  conclusions :  1.  There  is 
no  conversion  that  will  maintain  the  action  of  trover.  2.  If 
the  defendant  corporation  discharged  plaintiff  from  its  service, 
the  latter's  prior  violation  of  the  contract  of  February,  1874, 
justified  it  in  so  doing.  The  facts  will  not  support  an  action 
on  the  case. 

It  results  from  these  principles,  that  the  present  complaint 
can  not  be  so  amended  as  to  authorize  a  recovery.  If  the 
plaintiff  has  any  cause  of  action,  it  is  for  his  interest  in  the 
renewal  premiums  as  they  are  realized. 

Reversed,  but  the  cause  need  not  be  remanded. 
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Hiiison  V,  Trillianison. 

Bill  in  Equity  hy  Personal  Representative  of  Deceased  Ad- 
rrdnistratcrr^for  Settlement  of  Administration^  and  Account 
against  Surviving  Administrator. 

1.  Testamentary  trusts  ;  jurisdiction  of  Probate  and  Chancery  Courts. 
The  Probate  Court  has  no  jurisdiction  to  enforce  and  settle  a  trust  created 
by  will ;  but,  when  such  trust  is  conferred  upon  the  executor,  and  dis- 
tinct executorial  duties  are  also  devolved  upon  him  by  the  will,  that 
court,  while  declining  to  take  cognizance  of  the  trust,  may  settle  all 
matters  which  pertain  only  to  the  executorial  duties  and  office ;  unless 
the  duties  of  the  trust  are  attached  to  the  executorial  office  or  character, 
and  are  so  inseparably  blended  and  mingled  with  the  executorial  duties 
that  they  can  not  be  distinguished  from  each  other ;  in  which  case,  if  the 
trustee  has  accepted  and  undertaken  the  duties  of  the  trust,  the  Probate 
Court  has  no  jurisdiction  to  execute  the  will,  and  the  parties  will  be 
remitted  to  the  Chancery  Court. 

2.  Testamentary  power;  by  whom  executed. — A  power  conferred  by 
will,  implying  personal  confidence  in  the  donee,  can  only  be  exercised 
by  the  person  named ;  and  if  he  disclaims,  or  refuses  to  execute  the  trust, 
the  power  will  be  considered  as  revoked  and  absolutely  annulled. 

3.  Will  authorizing  executrix  to  keep  estate  together,  and  buy  or  sell 
property  at  discretion ,  construed  as  creating  personal  trust. — Where  the 
testator  appointed  his  widow  as  executrix,  and  relieved  her  from  giving 
bond;  directed  that  his  estate  should  be  kept  together  "  under  her  ab- 
solute power  and  control,  she  having  full  power  to  purchase  or  sell  any 
property  she  may  think  proper,  so  long  as  she  remains  a  widow;"  that 
the  annual  profits  of  the  estate  should  be  invested  by  her  in  making 
purchases  of  property  at  her  discretion,  to  be  distributed  among  the 
children  so  as  to  equalize  their  distributive  shares  ;  and  made  provision 
for  the  immediate  distribution  of  the  estate,  in  the  event  of  her  death  or 
marriage;  held,  that  the  will  imposed  upon  the  widow  a  personal  trust 
in  the  matter  of  keeping  the  estate  together,  which  was  capable  of  exe- 
cution by  her  alone ;  and  she  having  refused  to  accept  the  trust,  or 
qualify  as  executrix,  the  Probate  Court  could  not  confer  on  administra- 
tors, de  bonis  non  the  power  to  execute  it. 

4.  Liability  of  trustees  for  acts  and  defaults  of  each  other. — The  general 
rule  is,  that  trustees  are  not  ordinarily  liable  for  the  acts  or  defaults  of 
each  other,  but  each  is  liable  onlv  for  such  sums  of  money  as  he  may 
receive  in  the  due  course  of  his  fiduciary  duties ;  yet,  if  one  knowingly 
permits  or  acquiesces  in  a  breach  of  trust  or  wrongful  act  of  the  other, 
or  otherwise  participates  in  a  devastavit  by  him,  he  will  be  held  liable  as 
a  co-principal;  and  also  when,  by  his  voluntary  co-operation  or  con- 
nivance, he  enables  the  other  to  accomplish  some  known  object  in  viola- 
tion of  the  trust. 

5.  Liability  of  administrators  for  acts  and  defaults  of  each  other. 
Wlien  two  administrators  give  a  joint  bond,  and  make  a  joint  application 
to  the  court  for  an  order  to  keep  the  estate  together  (one  of  them  ad- 
vancing moneys,  from  time  to  time,  to  carry  on  the  business  of  the  plan- 
tation, which  was  conducted  under  the  immediate  management  of  the 
other,  and  receiving  a  portion  of  the  crops  raised),  and  jointly  account 
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on  their  partial  settlements  with  the  court;  they  are  jointly  liable,  as 
co-principals,  to  account  for  the  profits  of  the  farminji;  business  so  carried 
on,  without  regard  to  the  particular  part  or  sum  received  by  each  ;  and  in 
such  case,  a  final  settlement  in  the  Probate  Court,  made  by  the  surviving 
administrator,  while  it  might  operate  as  a  discharge  of  the  liability  of 
the  deceased  as  surety  on  the  jomt  administration  bond,  would  not  affect 
his  liability  as  co-principal  on  account  of  his  i)articipation  in  any  de- 
vastavit committed  by  the  survivor  during  their  joint  administration. 

6.  Keepinij  estate  together  under  order  of  court. — When  an  estate  is 
kept  together  under  an  order  of  the  Probate  Court  (Code,  §  2602),  the 
administrator  has  no  authority  to  keep  up  the  family  establishment,  and 
to  support  the  family  at  the  expense  of  the  estate ;  but  the  reasonable 
expenses  of  the  several  members  of  the  family,  on  a  basis  corresponding 
with  their  fortune  and  condition  in  life,  should  be  charged  against  each 
separately  as  incurred  l)y  them,  and  not  in  solido  against  the  estate. 

7.  Same;  aidhority  of  administrator,  and  compensation  for  extra  ser- 
vices.— Such  authority  to  keep  the  estate  together  carries  with  it  the 
incidental  power  to  employ  all  ordinary  means  which  are  necessary  and 
proper  to  effectuate  the  express  power ;  hence,  all  expenditures  reason- 
ably necessary  to  cultivate  the  plantation,  make,  gather,  and  dispose  of 
the'crops,  should  be  allowed,  including,  probably,  a  fair  compensation 
to  the  administrator  for  his  services  in  these  matters. 

8.  Keeping  estate  together  without  authority;  election  by  distributees; 
interest  on  rents. — When  an  administrator  keeps  an  estate  together  with- 
out an  order  of  court,  and  without  authority  under  the  will,  the  dis- 
tributees may,  at  their  election,  either  take  the  profits,  or  charge  him 
with  rent  for  the  use  of  the  property ;  if  they  elect  to  take  the  profits, 
an  allowance  must  be  made  to  the  administrator  for  all  reasonable  ex- 
penses incurred  in  making  them  ;  and  if  they  elect  to  charge  him  with 
the  rents,  interest  thereon  must  be  computed  against  him. 

9.  Error  vjithout  injury  in  statement  of  account. — On  statement  of  the 
accounts  of  a  deceased  administrator,  under  a  bill  filed  by  his  personal 
representative,  an  overcharge  against  him,  or  the  refusal  of  a  proper 
credit,  is  error  without  injury,  when  the  record  shows  that  the  distrib- 
utees remitted  a  larger  balance  found  against  him  ;  the  remittur,  in  such 
•case,  will  be  referred  to,  and  will  cure,  the  specific  errors  in  the  account. 

Appeal  from  the  Chancery  Court  of  Lowndes. 
Heard  before  the  Hon.  Jno.  A.  Foster.  ^ 

The  oriurinal  bill  in  this  case  was  filed  on  the  I7th  !N"ovember, 
1877,  by  Joseph  L.  Hinson,  as  the  administrator  de  boms  non 
of  the  estate  of  Joseph  H.  Hall,  deceased,  against  James  S. 
Williamson  individually,  and  as  surviving  administrator  of  the 
estate  of  A.  F.  Williamson,  deceased,  against  the  widow 
and  children  of  said  A.  F.  Williamson,  as  legatees  and  devisees 
under  his  will,  and  as  his  heirs  at  law  and  distributees  of  his 
estate  ;  and  sought,  1st,  a  settlement  of  said  Hall's  administra- 
tion on  the  estate  of  said  A,  F.  Williamson  ;  2d,  an  account 
against  said  James  S.  Williamson,  in  the  matter  of  his  adminis- 
tration of  said  estate  as  co-administrator  with  said  Hall ;  3d,  the 
appropriation  and  application,  by  order  of  the  court,  of  the 
amount  due  on  a  decree  which  said  James  S.  Williamson  had 
obtained,  after  the  death  of  said  Hall,  against  the  heirs  and  dis- 
tributees of  the  estate  of  said  A.  F.  Williamson,  on  final  settle- 
ment of  his  own  accounts  as  administrator  of  said  estate,  to  the 
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payment  of  an  alleged  balance  due  to  said  Hall  on  joint  admin- 
istration account;  and,  4th,  the  subjection  of  the  lands  belong- 
ing to  the  estate  of  said  A.  F.  Williamson,  in  the  possession  of 
his  widow  and  children,  to  the  satisfaction  of  said  decree,  or  of 
the  amount  which  might  be  found  due  to  coiriplainant,  as  ad- 
ministrator, on  settlement  of  said  Hall's  administration. 

Said  A.  F.  Williamson  died  in  1868,  in  Lowndes  county, 
where  he  resided,  leaving  a  widow  and  seven  surviving  chil- 
dren, some  of  whom  were  married,  and  others  minors,  and  also 
several  grandchildren  ;  and  being  possessed  of  a  residence  in 
Lowndesboro,  and  a  plantation  in  Autauga  county,  fifteen  or 
twenty  miles  distant.  His  last  will  and  testament,  which  was 
executed  in  1863,  and  duly  admitted  to  probate  in  said  county 
after  his  death,  contained  the  following  provisions  :  ''''Item  1. 
It  is  my  will  and  desire,  that  all  my  just  debts  shall  be  paid,  as^ 
soon  as  possible  after  my  death."  2.  "It  is  my  will  and  desire, 
that  my  entire  estate  shall  be  kept  together,  under  the  absolute 
management  and  control  of  my  beloved  wife,  Martha  William- 
son ;  she,  my  beloved  wife,  having  full  power  to  purchase  or 
sell  any  property  she  may  think  proper,  so  long  as  she,  my 
wife,  remains  a  widow."  3.  "It  is  my  will  and  desire,  also, 
that  as  my  children  shall  come  of  age,  or  marry,  that  my  said 
wife  shall,  from  the  annual  profits  of  my  estate  (if  enough  for 
said  purpose),  purchase  and  give  to  each,  as  nearly  as  possible, 
the  same  amount  of  property  as  I  have  already  given  to  my 
son  William  F.  and  my  daughter  Susan  E.,  wife  of  Joseph  H. 
Hall,  having  reference  more  to  the  amount  of  the  property 
than  the  value  of  the  same  in  money,  until  all  of  my  children 
shall  have  received  a  like  portion  ;  and  if  enough  is  not  made 
from  my  estate  to  do  this,  then  the  deficiency  to  be  made  up 
from  the  property  already  in  possession."  4.  "In  the  event 
that  my  said  wife  should  marry,  it  is  ray  will  and  desire,  that 
she  shall  receive  a  child's  share  of  my  entire  estate,  for  her  own 
use,  benefit  and  behoof,  and  the  remainder  of  my  estate  be 
equally  divided  between  all  of  my  children,  each  receiving 
share  and  share  alike,  as  directed  in  item  3."  5.  "In  the 
event  of  my  wife's  death  without  marriage,  it  is  tiien  my  will 
and  desire,  that  my  entire  estate  shall  be  equally  divided  be- 
tween all  of  my  children,  share  and  share  alike."  6.  "I'o  carry 
out  this  my  last  will  and  testament,  I  hereby  constitute  and  ap- 
point my  beloved  wife  my  sole  executrix,  relieving  her  of  the 
necessity  of  giving  bond,  and  making  any  return  to  the  Pro- 
bate Court.     In  testimony  whereof,"  &c. 

Mrs.  WilliiHnson,  the  widow,  having  renounced  the  right  to 
letters  testamentary,  letters  of  administration  with  the  will  an- 
nexed were  duly  granted  by  the  Probate  Court  of  Lowndes,  on 
April  3d,  1869,  to  said  Joseph  II.  Hall  and  James  S.  William- 
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son,  as  co-ad  in  inistrators ;  and  they  therenjjon  executed  a  joint 
bond,  and  entered  upon  the  discharge  of  the  duties  of  the  ad- 
ministration. On  the  3d  May,  1869,  they  returned  a  partial 
inventory  of  the  property  belonging  to  the  estate,  and  on  the 
27th  May  a  supplemental  inventory;  and  on  the  29th  Decem- 
ber, 1869  they  oi)tained  an  order  from  the  court  in  these 
words:  "Came  James  S.  Williamson  and  Joseph  II.  Hall,  ad- 
ministrators of  said  estate,  and  made  application  for  an  order 
authorizing  them  to  keep  together  the  said  estate  for  the  next 
twelvemonths;  and  it  being  shown  to  the  satisfaction  of  the 
court  that  it  will  be  to  the  interest  of  said  estate  to  keep  it  to- 
gether for  one  year  at  least,  it  is  therefore  ordered,  adjudged, 
and  decreed,  that  said  administrators  be,  and  they  arc  herel)y, 
authorized  to  keep  said  estate  together  for  the  year  1870."  On 
the  18th  January,  1871,  they  obtained  an  order  of  the  court 
authorizing  them  to  "rent  privately  the  lands  belonging  to  said 
estate ;"  the  order  reciting  that,  from  the  evidence  adduced,  the 
court  was  satisfied  "that  it  will  be  to  the  interest  of  said  estate 
to  rent  the  lands  privately ;"  and  they  were  required  to  report 
the  renting  to  the  court  for  approval.  On  the  10th  April, 
1873,  an  order  was  granted  by  the  court,  reciting  that  said  ad- 
ministrators tiled  their  petition,  "in  which  it  is  alleged  that  the 
lands,  and  stock  and  supplies  thereon,  belonging  to  said  estate, 
can  not  be  rented  out  with  advantage  to  the  estate,  and,  having 
the  plantation  well  stocked  and  supplied  with  labor,  it  w^ould 
be  to  the  best  interest  of  the  heirs  and  distributees  of  said 
estate  that  the  same  should  be  kept  together  and  cultivated 
this  year  (1873),  and  asking  that  an  order  may  be  granted  au- 
thorizing them  to  keep  together  and  cultivate  said  plantation  ; 
and  the  court  being  satisfied  as  to  the  facts  set  forth  in  said 
petition,  it  is  therefore  ordered  and  decreed,  that  said  petition 
be  granted,  and  that  said  administrators  be,  and  they  are  here- 
by, authorized  to  cultivate  said  plantation  for  the  year  1873." 
While  the  estate  was  kept  together  under  these  orders,  and  dur- 
ing other  years  in  which  no  orders  of  court  were  procured,  the 
plantation  was  under  the  active  superintendence  and  control  of 
J.  S.  Williamson,  one  of  the  administrators ;  and  money  was 
advanced  to  him,  from  time  to  time,  by  Hall,  his  co-adminis- 
trator, for  the  purchase  of  supplies  and  other  necessary  uses. 
During  this  time,  and  for  several  years  afterwards,  Mrs.  Wil- 
liamson and  her  family  continued  to  occupy  the  famil}'  resi- 
dence, and  their  expenses  were  paid  by  the  administrators  out 
of  the  assets  of  the  estate. 

In  August,  1872,  the  administrators  made  an  annual  (or  par- 
tial) settlement  of  their  accounts,  charging  themselves  with 
debits  amounting  to  $12,916.38,  and  claiming  credits  to  the 
amount  of  $12,989.78;  and  the  account  as  stated  was  audited 
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and  allowed,  showing  a  balance  of  $73.40  in  favor  of  the  ad- 
ministrators. In  Angust,  1873,  they  made  another  partial  set- 
tlement, in  which  they  charged  themselves  with  debits  amount- 
ing to  $14,783.54,  and  claimed  credits  amounting  to  $17,- 
838.45,  showing  a  balance  of  $3,054.91  in  their  favor ; 
and  their  account  as  stated  was  audited  and  allowed  by  the 
court.  In  April,  1875,  they  made  a  third  annual  (or  par- 
tial) settlement  of  their  accounts,  charging  themselves  with 
debits  to  the  amount  of  $2,391.20,  and  claiming  credits  to  the 
amount  of  $3,991.54,  showing  a  balance  of  $1,600.34  in  their 
favor ;  and  their  account,  as  thus  stated,  was  audited  and  al- 
lowed by  the  court. 

Joseph  H.  Hall  died,  intestate,  in  November,  1876,  never 
having  made  a  final  settlement  of  his  accounts  as  administrator 
of  the  estate  of  said  A.  F.  Williamson,  and  letters  of  adminis- 
tration on  his  estate  were  duly  granted  to  his  widow ;  and  on 
her  death  in  September,  1877,  letters  of  administration  dehonis 
no7i  were  granted  on  the  13th  November,  1877,  to  the  com- 
plainant in  this  cause.  After  the  death  of  said  Hall,  James  S. 
Williamson,  as  surviving  administrator,  continued  in  the  ad- 
ministration of  said  A.  F.  Williamson's  estate,  until  December, 

1876,  when  he  tiled  his  accounts  and  vouchers  for  a  final  set- 
tlement ;  and  on  the  final  settlement  thereupon  liad,  in  January, 

1877,  a  balance  of  $4,803.61  was  decreed  in  his  favor.  In  this 
settlement,  said  administrator  claimed,  and  was  allowed,  credit 
for  the  two  items  of  $3,054.91  and  $1,600.34,  balances  ascer- 
tained on  the  former  partial  settlements,  as  above  stated.  The 
bill  alleged  that  the  greater  part  of  these  balances,  as  ascer- 
tained and  allowed  on  said  settlements,  was  in  fact  due  to  com- 
plainant's intestate,  said  Joseph  H.  Hall,  on  account  of  his  ad- 
ministration of  said  estate  jointly  with  said  James  S.  William- 
son ;  that  a  large  sum  in  addition  thereto,  to-wit,  $7,000,  was 
also  due  to  said  Hall  from  the  estate  of  said  A.  F.  Williamson, 
on  account  of  said  administration  ;  and  that  certain  lands,  of 
which  the  surviving  administrator  had  put  the  widow  in  pos- 
session, were  the  only  remaining  assets  of  the  estate  of  said  A. 
F.  Williamson.  On  these  facts  and  allegations,  the  bill  prayed 
a  final  settlement  of  Hall's  accounts  as  administrator  of  A.  F. 
Williamson's  estate;  an  account  against  James  S.  Williamson, 
the  surviving  administrator,  of  their  joint  administration  ;  an 
injunction  against  the  collection  by  said  James  S.  Willian)son 
of  the  decree  in  his  favor,  until  the  accounts  between  him  and 
Hall  were  stated ;  that  said  decree  might  stand  as  a  security,  in 
favor  of  the  complainant,  for  the  balance  ascertained  to  be  due 
to  his  intestate  on  settlement  of  the  joint  administration  ac- 
count, and  that  the  lands  might  be  subjected,  under  the  decree 
of  the  court,  to  the  payment  of  the  balance  thus  ascertained. 
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An  answer  to  the  bill  was  tiled  by  James  S.  Williamson, 
alleging  that,  at  the  time  letters  of  administration  were  granted 
to  him  and  Hall,  jointly,  ''  it  wjis  understood  and  agreed  be- 
tween them  that  respondent  should  have  and  exercise  the  sole 
control  of  the  administration  of  said  estate,  as  between  them- 
selves, and  that  said  Hall  should  be  relieved  from  the  care, 
trouble  and  responsibility  of  said  administration  ;  and  that 
respondent  should  collect  and  receive  all  moneys  due  the  estate, 
pay  all  the  debts  and  liabilities  of  the  estate,  and  have  and 
exercise  all  care,  conduct  and  management  of  the  plantation  and 
other  property  belonging  to  the  estate,  and  should  [?]  exclu- 
sively for  himself  all  the  compensation  which  might  be  allowed 
by  law  for  his  services  and  responsibility  as  such  administrator ; 
and  in  pursuance  of  such  understanding  and  agreement,  re- 
spondent did  have  and  exercise  all  the  care,  conduct  and  man- 
agement of  said  estate,  giving  his  personal  and  undivided 
attention  to  the  same,  particularly  in  cultivating  and  managing 
the  said  plantation,  hiring  laborers,  superintending  the  gatlier- 
ing  of  crops,  selling  the  same,  renting  out  land,  collecting 
rents,  and  paying  all  expenses  and  debts  of  the  estate."  He 
alleged  that,  while  Hall  did  pay  some  of  the  debts  of  the 
estate,  he  was  repaid  by  respondent  out  of  the  assets  of  the 
estate;  that  said  Hall,  at  the  time  of  his  death,  was  in  fact 
largely  indebted  to  the  estate,  on  account  of  assets  which  he 
had  received  ;  that  no  part  of  the  balances  ascertained  to  be 
due  to  the  administrators  on  their  partial  settlements,  or  of  the 
balance  found  due  to  respondent  on  his  final  settlement,  was 
due  or  owing  to  Hall ;  and  he  added,  "Kespondent  is  willing, 
and  now  proposes,  to  open  said  tinal  settlement,  for  the  purpose 
of  auditing,  examining  and  settling  his  administration  in  this 
court;  and  he  charges  that  there  were  other  items  of  payments 
made  by  him  as  such  administrator,  and  sums  assumed  by  him 
which  were  proper  charges  against  said  estate,  but  were  not 
embraced  in  said  settlement,  and  for  which  he  is  entitled  to 
credit,"  specifying  two  items  of  $1,700  and  $700  respectively. 

Mrs.  Williamson  and  the  adult  children  adopted  the  answer 
of  James  S.  Williamson,  and  a  formal  answer  was  tiled  by  the 
guardian  ad  litem  of  the  infant  defendants.  James  S.  Wil- 
liamson afterwards  died,  and  the  cause  was  revived  against  his 
administrator.  At  the  November  term,  1879,  the  cause  having 
been  submitted  on  the  pleadings  for  a  decretal  order  of  refer- 
ence. Chancellor  Austin  rendered  a  decree,  assuming  jurisdic- 
tion of  the  administration  of  A.  F.  Williamson's  estate  by 
Hall  and  James  S.  Williamson,  and  ordering  the  register,  as 
master,  to  state  an  acount  of  said  HalTs  administration  ;  and 
also  to  state  an  account  bet^'een  said  Hall  and  James  S.  Wil- 
liamson, in  the  matter  of  their  administration,  showing  what 
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part  of  the  balances  ascertained  to  be  due  to  the  administrators, 
on  their  several  partial  settlements,  was  due  to  said  Hall,  and 
what  part  to  said  Williamson. 

At  the  March  term,  1881,  an  amended  bill,  was  allowed  and 
filed,  by  which  two  paragraphs,  numbered  9  and  10,  were  added 
to  the  original  bill.  This  9th  paragraph  alleged,  that  the  estate 
of  said  A.  F.  Williamson  "was  kept  together,  and  the  said 
plantation  cultivated  for  the  benefit  of  the  estate,  by  the  said 
James  S.  Williamson,  as  one  of  the  administrators  thereof, 
during  the  whole  time  said  Hall  was  administrator  of  said 
estate ;  that  said  James  S.  Williamson  undertook  and  had  sole 
control  and  management  of  the  said  plantation  and  the  personal 
property  thereon,  during  the  time  last  aforesaid,  and  said  Hall 
had  no  connection  with,  or  part  in  said  management  and  culti- 
vation, except  the  paymeiit  of  large  sums  of  money  for  the 
expenses  of  such  management  and  cultivation  ;  that  said  Hall 
received,  from  the  assets  of  said  estate,  a  small  part  of  the  crop 
of  cotton  grown  on  said  plantation  during  said  time,  which  was 
turned  over  to  him  by  said  James  S.  Williamson,  and  which  he 
sold,  and  charged  in  accounts  kept  by  him,  in  his  own  hand- 
writing, between  him  and  said  estate ;  that  said  Hall,  besides 
paying  the  amounts  of  money  for  said  expenses  above  referred 
to,  paid  large  sums  in  extinguishment  and  payment  of  debts 
contracted  by  said  testator  in  his  life-time,  and  falling  due  after 
his  death,  and  also  large  sums  for  the  expenses  and  costs  of 
said  administration  ;  and  that  said  James  S.  Williamson  received 
all  the  crops  from  said  plantation,  and  was  charged  with  the 
proceeds  thereof  in  his  said  final  settlement."  The  10th  par- 
agraph alleged,  that  the  widow  occupied  the  family  residence, 
with  her  minor  children,  and  kept  up  the  family  establishment, 
from  the  time  of  the  testator's  death  until  the  final  settlement 
of  said  J.  S.  Williamson's  administration ;  that  the  children 
were  educated,  and  the  expenses  of  the  family  were  paid  out 
of  the  assets  of  the  estate,  in  a  manner  suitable  to  their  condi- 
tion in  life,  and  large  sums  of  money  were  also  paid  by  said 
Hall,  for  these  purposes,  at  the  request  of  the  widow  and 
several  distributees.  The  amended  bill  prayed,  "  that  an  ac- 
count be  taken  of  the  amounts  so  paid  out  by  said  Hall  for  the 
joint  use  and  benefit  of  said  widow  and  children,  and  for  the 
use  and  benefit  of  each  of  them  severally ;  and  that  said  amounts 
be  decreed  to  be  paid  to  complainant  out  of  the  proceeds  of 
sale  of  said  lands." 

An  answer  to  this  amended  bill  was  filed  by  the  adminis- 
trator arl  litem  of  the  estate  of  James  S.  Williamson,  adopting 
his  intestate's  answer  to  the  original  bill,  and  demanding  proof 
of  the  additional  allegations  of  the  amended  bill ;  and  a  formal 
answer  was  filed  by  the  guardian  ad  litem,  of  the  infant  de- 
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fendants.  Mrs.  Williamson  and  the  other  adult  heirs  withdrew, 
by  leave  of  the  court,  their  answer  adopting  the  answer  of 
James  S.  Williamson  to  the  original  bill,  and  tiled  a  full  answer 
10  the  bills,  original  and  amended.  They  alleged  that  said  ad- 
ministrators not  only  gave  a  joint  bond,  but  acted  jointly  in  the 
management  and  conduct  of  the  estate,  jointly  obtained  orders 
of  court,  and  were  jointly  liable  for  the  acts  of  each  other  ;  that 
they  kept  up  the  plantation,  hired  laborers,  and  contracted  debts, 
without  any  legal  authority  ;  that  during  the  years  ]870  and 
1871,  when  they  had  procured  orders  from  the  court  for  the 
renting  out  of  the  lands,  they  rented  the  same  to  said 
James  S,  Williamson,  for  the  nominal  rent  of  $2,500, 
which  was  not  one  third  of  the  amount  realized  by  him 
from  the  cultivation  of  the  plantation ,;  and  they  claimed 
the  right  to  elect,  during  each  of  the  years  while  the 
estate  was  kept  together,  whether  they  would  charge  the 
administrators  with  reasonable  rents,  or  take  tlie  profits  re- 
alized by  the  cultivation  of  the  plantation.  They  denied  the 
iinality  and  impeached  the  correctness  of  the  partial  settlements, 
and  insisted  that  the  final  settlement  was  void  for  want  of  ju- 
risdiction. They  denied  that,  on  a  fair  settlement,  the  estate 
of  said  A.  F.  Williamson  would  be  found  indebted  to  said  ad- 
ministrators jointly,  or  to  said  Hall ;  and  pleaded  the  statutes 
of  limitations  of  three  and  six  years,  against  the  attempt  to 
charge  the  lands  with  or  on  account  of  debts  contracted  by  said 
administrators,  or  either  of  them. 

In  the  statement  of  the  accounts  under  tne  order  of  refer- 
ence, tlie  register  reported  a  balance  due  to  Hall's  estate,  from 
the  estate  of  A.  ¥.  Williamson,  of  $7,359.50,  but  numerous 
exceptions  were  takeii  by  the  respondents  to  his  rulings  and 
conclusions;  and  the  cause  being  submitted  to  the  chancellor 
(Hon.  Jno.  A.  Foster)  on  these  exceptions,  he  set  aside  the  re- 

fort,  and  ordered  a  new  statement  of  the  matters  of  account, 
n  an  opinion  accompanying  his  decree,  and  made  a  j)art  of  it, 
the  chancellor  held,  1st,  that  the  provisions  of  the  will  as  to 
keeping  the  estate  together,  buying  and  selling  property, 
created  a  personal  trust  in  the  widow,  which  could  not  be  de- 
volved upon  the  administrators  with  the  will  annexed*  nor  be 
executed  by  them ;  2d,  that  the  administrators,  having  given 
a  joint  bond,  and  acted  jointly  in  the  matters  of  administration, 
were  liable  as  joint  principals  for  the  acts  and  defaults  of  each 
other ;  3d,  that  the  orders  of  court  for  keeping  the  estate 
together,  during  the  years  1870  and  1873,  authorized  the  hiring 
of  laborers  and  cultivation  of  the  plantation  during  those  years; 
4th,  that  for  the  other  years  during  which  the  estate  was  kept 
together  without  authority,  the  distributees  had  a  right  to  elect 
whether  they  would  ratify  the  acts  of  the  administrators,  and 
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take  the  profits  realized,  or  repudiate  their  acts,  and  charge 
them  with  rents;  5th,  that  the  administrators  had  no  authority, 
at  any  time,  to  keep  up  the  family  establishment  at  the  expense 
of  the  estate,  but  must  charge  the  expenses  of  the  several  dis- 
tributees against  each  as  incurred,  and  must  themselves  lose  all 
items  which  could  not  be  thus  distributed ;  6th,  that  the  par- 
tial settlements  were  to  be  regarded  2l%  jprim.a  facie  correct,  but 
might  be  impeached  by  either  party  on  proof  of  errors  or  mis- 
takes; and,  7th,  that  the  final  settlement  of  his  accounts  by 
James  S.  Williamson,  though  conclusive  as  between  his  per- 
sonal representative  and  the  distributees,  and  also  conclusive  as 
to  Hall's  liability  as  his  surety  on  the  administration  bond,  did 
not  affect  Hall's  liability  as  a  co-principal  for  all  acts  of  admin- 
istration in  which  he  participated  jointly  with  Williamson. 

The  accounts  being  again  stated  by  the  register,  pursuant  to 
the  instructions  given  in  this  decree,  he  reported  a  balance  of 
$2,847.59  as  due  from  Hall's  administrator  to  the  estate  of  A. 
F.  Williamson,  and  a  balance  of  $2,201.40  in  favor  of  Hall's 
administrator  against  the  estate  of  James  S.  Williamson.  The 
chancellor  overruled  the  complainant's  several  exceptions  to 
this  report,  and  confirmed  it ;  and  thereupon  decreed  as  follows : 
^'  It  appearing  to  the  court  that,  in  the  settlement  between  the 
estate  of  J.  H.  Hall  and  J.  S.  Williamson,  said  Hall's  admin- 
istrator was  entitled  to  the  full  sum  of  the  decree  heretofore 
rendered  by  the  Probate  Court  of  Lowndes  county,  in  favor 
of  said  J.  S.  Williamson,  against  the  estate  of  said  A.  F.  Wil- 
liamson, and  that  said  Hall's  estate  has  received  payment 
thereof  in  full,  by  credit  in  this  settlement  with  the  estate  of 
A.  F.  Williamson ;  it  is  ordered,  adjudged,  and  decreed,  that 
said  decree  of  said  Probate  Court  be  satisfied,  cancelled,  and 
of  no  force.  And  it  further  appearing  that  a  large  sum  is 
shown  by  the  register's  report  to  be  due  from  the  administrator 
of  J.  H.  Hall  on  this  settlement  with  the  estate  of  said  A.  F. 
Williamson,  and  that  the  defendants'  now  come  into  court,  and 
waive  all  claim  and  demand  against  the  estate  of  said  J.  H. 
Hall  for  and  on  account  of  such  balance  so  ascertained  ;  it  is 
further  ordered,  adjudged,  and  decreed,  that  said  complainant, 
as  administrator  of  the  estate  of  said  J.  H.  Hall,  and  the  estate 
of  said  Hall,  be  and  are  hereby  released  and  discharged  from 
all  liability  by  reason  of  said  Hall's  having  been  administrator 
of  the  estate  of  said  A.  F.  Williamson,  whether  under  the 
will  or  by  appointment  of  the  Probate  Court  of  Lowndes 
county ;  and  that  the  estate  of  said  A.  F.  Williamson,  and  the 
trustee  under  his  will,  be  discharged  from  all  liability  to  said 
Hall's  estate  by  reason  of  the  same," 

The  appeal  is  sued  out  by  the  complainant,  and  he  here 
assigns  as  error  the  instructions  to  the  register  as  to  the  state- 
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ment  of  the  account,  the  overruling  of  his  several  exceptions 
to  the  register's  reports,  and  each  of  the  chancellor's  decrees ; 
the  assignments  of  error  being  thirty  in  number,  and  embracing 
all  the  rulings  of  the  chancellor  adverse  to  the  complainant. 

Watts  &  Sons,  and  E.  J.  FrrzPATRicK,  for  appellant. — 1.  The 
general  intent  of  the  testator,  as  manifested  by  his  entire  will, 
must  prevail  over  the  particular ;  and  that  intent  was  the  dis- 
position of  his  property,  in  the  manner,  and  upon  the  events 
specified  in  the  3d,  4th,  and  oth  items  of  the  will.  The  shares 
were  defined,  and  distribution  directed  to  each  child,  on  mar- 
rying or  attaining  majority,  or  to  the  widow  and  children  on 
her  marriage,  or  to  all  the  children  on  the  death  of  the  widow ; 
and  distribution,  on  the  happening  of  any  of  these  events,  was 
mandatory,  positive,  and  without  discretion.  Each  child  had 
an  undoubted  right  to  enforce  distribution  of  his  share,  on  the 
occurrence  of  the  event  specified  ;  and  distribution  to  each,  on 
marriage  or  majority,  was  necessarily  to  be  made  at  different 
times.  To  give  effect  to  this  general  intention,  it  was  indis- 
pensable that  the  estate  should  be  kept  together  ;  and  the  duty 
of  doing  this,  in  order  that  distribution  unght  be  made  as  pro- 
vided, necessarily  devolved  upon  tlie  person  by  whom  the  will 
was  executed — by  the  widow,  if  she  qualified  as  executrix ; 
otherwise,  by  the  administrators  with  the  will  annexed.  Keep- 
ing the  estate  together  was  an  executorial  duty,  entirely  distinct 
from  the  "  absolute  management  and  control,"  and  the  power 
to  "  purchase  and  sell  "  property,  reposed  as  a  personal  trust  in 
the  widow.  If  the  estate  could  only  be  kept  together  by  the 
widow  and  executrix,  her  failure  to  qualify  produced  a  case  of 
intestacy,  and  the  estate  was  liable  to  be  distributed  at  the  end 
of  eigiiteen  months  from  the  grant  of  administration.  In  the 
following  cases,  similar  provisions  were  held  to  create  executo- 
rial duties,  and  not  trusts :  Savaae  v.  Benham^  11  Ala.  49 
Smith  V.  King^  22  Ala.  558 ;  Smith  v.  Kennard,  38  Ala.  700 
Charks  v.  Stickney^  50  Ala.  88 ;  Shijop  v.  Wheless,  33  Miss.  646  , 
Zmve  V.  JSarnett,  38  Miss.  329  ;  Hancock  v.  Titles  cfe  Co.,  39 
Miss.  224;  Matthews  v.  Meek,  23  Ohio  St.  289;  Jlinton  v. 
Poioell,  1  Jones,  N.  C.  230. 

2.  If  keeping  the  estate  together  was  not  an  executorial 
duty,  it  was  not  a  trust  of  personal  confidence  which  died  by 
the  widow's  failure  to  accept  it.  The  limitations  of  the  estate 
depended  upon  the  exercise  of  that  power ;  it  was  a  power 
coupled  with  a  trust,  the  execution  of  which  a  court  of  equity 
would  have  enforced  for  the  benefit  of  the  beneficiaries.  Such 
a  trust  survives,  and  may  be  executed  although  the  trustee  de- 
clines to  act. — 1  Perry  on  Trusts,  §§  248-9 ;  2  Story's  Equity, 
§  1062 ;   2  Washb.  Real  Prop.  325,  mar.;  Fete?-  v.  Beverly, 
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10  Peters,  563  ;  Osgoodv.  Franklin,  2  John,  Ch.  1-20  ;  Frank- 
lin V.  Osgood,  14  John.  529,  553.  If  the  administrators  had 
applied  to  the  Chancery  Court,  that  court  would  certainly  have 
directed  them  to  keep  the  estate  together,  because  the  provi- 
sions of  the  will  required  it ;  and  having  done  so  without  its 
order,  that  court  will  ratify  and  approve  their  action. — 2 Perry 
on  Trusts,  5,  544—5 ;  Foscue  v.  Lyon,  55  Ala.  455. 

3.  Whenever  the  will  requires  an  estate  to  be  kept  together, 
the  widow  and  children  are  to  be  supported  out  of  it,  though 
the  will  may  contain  no  such  express  provision. —  Worley  v. 
High,  40  Ala.  171 ;  Clopton  v.  Jones,  38  Ala.  121 ;  Wynne  v. 
Walthall,  37  Ala.  37 ;  Coleman  v.  Carnp,  36  Ala.  159 ;  Moore 
V.  Moore,  18  Ala.  242;  McLeod  v.  McDonnell,  6  Ala.  236. 
Therefore,  the  administrators  were  entitled  to  credit  for  ex- 
penditures made  in  supporting  the  widow  and  children,  in  their 
accounts  with  the  estate ;  and  the  court  below  erred  in  over- 
ruling their  exceptions  to  the  register's  report  as  to  these  mat- 
ters. Separate  accounts  against  the  several  distributees,  for. 
their  separate  expenditures,  are  only  necessary  when  the  estate 
is  kept  together  under  the  statute. — Code,  §§  2602  et  seq. 

4.  The  account  of  Hall's  administration  should  have  been 
stated  separatiely  from  that  of  Jas.  S.  Williamson. — Davis' 
appeal,  23  Penn.  St.  206 ;  Patterson's  estate,  1  Watts  &  Serg. 
391.  The  original  bill  prayed  this,  and  the  evidence  was  clear 
as  to  what  Hall  had  received,  and  what  he  had  paid  out ;  that 
he  had  paid  out  $2,678.25,  and  had  only  received  $476.85. 

5.  Hall  was  liable  as  surety  for  Williamson's  acts,  by  reason 
of  their  joint  bond  ;  but  this  liability  was  discharged  by  Wil- 
liamson's final  settlement  and  discharge  as  principal. — Jones  v. 
Jones,  42  Ala.  218 ;  Turner  v.  Wilkins,  56  Ala.  173 ;  Wil- 
liams V.  Harrison,  19  Ala.  277.  That  the  Probate  Court  had 
jurisdiction  to  make  that  settlement,  see  Ex  parte  Dickson,  64 
Ala.  188.  That  settlement  is  conclusive,  until  opened  and  set 
aside  in  equity  (on  bill  filed  for  the  purpose),  or  reversed  ou 
appeal. — Hutton  v.  Williams,  60  Ala.  107 ;  Stabler  v.  Cook, 
57  Ala.  22  ;  Oti^  v.  Dargan,  53  Ala.  187 ;  Wa?'ing  v.  Zeivis, 
53  Ala.  616  ;  Modawell  v.  Holmes,  40  Ala.  391 ;  Duckworth  v. 
Duckworth,  35  Ala.  75  ;  Cowan  v.  Jones,  27  Ala.  317 ;  15  Ala. 
269. 

6.  Besides  his  liability  as  surety,  Plall  was  only  liable  for 
those  acts  of  Williamson  in  which  he  participated. — Peter  v. 
Beverly,   10  Peters,  532;  Turner  v.    Wilkins,  56  Ala.   173 
Conner  v.  Stewart,  9  Ala.  803 ;  Taylor  v.  Roberts,  3  Ala.  83 
Sutherland  v.  Brush,  1  John.  Ch.  22 ;  Knox  v.  Pickett,  4  Dess 
92 ;  Lenoire  v.    Winn,  4  Dess.   65 ;    Williams  v.  Maitland. 
1  Ired.  Eq.  93 ;  Ochiltree  v.  Wright,  1  Dev.  &  Bat.  Eq.  337 
Williams  v.  Nixon,  2  Beav.  472 ;  Poach  v.  Hubbard,  Litt.  Sel 
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Cas.  235;  Lawrence  v.  Lawrence^  Ih.  123;  Jdhnfton  v.  John- 
son, 2  Hill's  Ch.  293;  4  Yesey,  596,  note  a;  11  Vesey,  333  ; 
Brazerv.  Clark,  5  Pick.  96  ;  2  Lomax  Ex'rs,  298,  mar.;  2  Wins. 
Ex'rs,  1119,  1584.  The  only  evidence  showing  any  participa- 
tion by  Hall  in  the  acts  of  Williamson,  was  the  testimony  of 
J.  M.  Howard,  which  was  incompetent,  and  was  duly  objected 
to. — StucJcey  v.  Bellah,  41  Ala.  700  ;  Waldman  v.  Crommelin, 
46  Ala.  580;  Key  v.  Jones,  52  Ala.  238;  Strange  v.  Giaham, 
56  Ala.  614  ;  Drew  v.  Simmons,  58  Ala.  463  ;  Davis  v.  Tarver, 
65  Ala.  101,  Even  if  this  evidence  be  admitted,  it  shows  no 
participation  or  acquiescence  by  Hall  in  any  application  by 
Williamson,  either  rightful  or  wrongful,  of  any  assets  of  the 
estate.  Williamson  occupied  the  plantation,  as  he  had  the 
right  to  do. — Edwards  v.  Crenshaw,  14  Peters,  166.  He  took 
all  the  crops,  sold  them,  and  received  the  proceeds  of  sale  ;  and 
for  his  application  of  them  he  has  fully  accounted.  If  Hall 
participated  or  concurred  in  any  of  these  acts,  so  as  to  make 
them  his  own,  his  liability  w'ould  onl)'  extend  to  those  acts 
which  Williamson  had  not  paid  for.  As  for  all  items  embraced 
in  the  final  settlement  of  Williamson,  or  in  the  partial  settle- 
ments carried  forward  into  it,  Williamson  has  accounted  ;  and 
the  bill  does  not  seek  to  set  aside  that  settlement. 

7.  As  to  the  alleged  error  of  $4,812.35  in  the  partial  settle- 
ment of  1873^  now  charged  against  Hall,  the  evidence  was  not 
sufficient  to  overturn  the  presumptive  correctness  of  that  settle- 
ment. At  most,  it  only  shows  that  a  mistake  may  possibly 
have  occurred ;  and  this  is  not  sufficient. — Neviberry  v.  New- 
herry,  28  Ala.  691;  Brandon  v.  Cabaniss,  10  Ala.  155;  Jar- 
reU  V.  Lillie,  40  Ala.  273 ;  May  v.  Williams,  27  Ala.  272  ; 
Lindsey  v.  Perry,  1  Ala.  204 ;  Douglass  v.  Eason,  36  Ala.  688. 

GuNTER  &  Blakey,  and  R.  M,  Williamson,  contra. — 1.  The 
will  gives  the  widow  a  life  estate  in  the  property,  charged  with 
the  support  of  the  minor  children,  subject  to  be  defeated  on 
her  marriage,  and  liable  to  be  diminished  by  advancements  made 
to  the  children  as  they  arrived  at  age  or  married  ;  and  in  giving 
her  power  to  keep  the  estate  together,  under  her  absolute  con- 
trol and  management,  and  to  buy  and  sell  property  at  discretion, 
it  creates  in  her  a  personal  trust,  which  did  not  devolve  upon 
the  administrators  with  the  will  annexed,  and  which  could  not 
be  executed  by  a  stranger  under  appointment  from  any  court. 
Tarver  v.  Haines,  55  Ala.  506 ;  Ex  parte  Dickson,  64  Ala.  188. 
An  administrator  is  a  mere  ministerial  officer,  whose  duty  it  is 
to  collect  the  assets,  pay  debts,  and  surrender  the  property  to 
those  who  may  be  entitled  to  it ;  and  he  does  not  succeed  to 
the  personal  trusts  created  by  the  will. — Camp  v.  Coleman,  36 
Ala.  163,  169 ;  Hitchcock  v.  U.  S.  Bank,  7  Ala.  386 ;  Perkins 
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V.  Lewis,  41  Ala.  649 ;   Anderson  v.  McGowan,  42  Ala,  280 ; 
Ex  parte  Dickson,  64  Ala.  188  ;  Tarver  v.  Haines,  55  Ala.  506. 

2.  The  administrators  had  no  authority,  under  the  orders  of 
the  court  for  keeping  the  estate  together,  to  keep  up  the  family 
establishment,  and  support  the  family  at  the  expense  of  the 
estate ;  but  should  have  charged  the  expenses  of  each  distributee 
against  him  individually. —  Willis  v.  Willis,  9  Ala.  335;  Jones 
V.  Dawson,  19  Ala.  572 ;  Coleman  v.  Camp,  36  Ala.  159  ;  Pick- 
ens V.  Pickens,  35  Ala.  442.  Nor  did  those  orders  confer  on 
them  any  authority  to  hire  laborers  and  cultivate  the  lands  be- 
longing to  the  estate.  If  the  decedent  had  been  engaged  in 
merchandizing,  manufacturing,  or  any  other  kind  of  business, 
an  order  for  keeping  the  estate  together  would  not  have  author- 
ized the  administrators  to  continue  that  business.  Such  an  or- 
der simply  means  a  postponement  of  the  period  for  distribu- 
tion, and  has  no  reference  to  the  employment  or  use  of  the 
property.  These  acts  being  done  without  authority,  the  dis- 
tributees had  a  right  of  election,  either  to  take  the  profits  real- 
ized, or  to  charge  the  administrators  reasonable  rents. — Steele  v. 
Knox,  10  Ala,  608 ;  Harrison  v.  Harrison,  39  Ala,  489. 

3.  The  administrators  gave  a  joint  bond,  acted  jointly  in  the 
management  of  the  estate,  and  made  partial  settlements  in  their 
joint  names.  Under  these  circumstances,  they  are  liable  as  co- 
principals  for  the  acts  of  each  other. — Perry  on  Trusts,  §  426 ; 
Stewart  v.  Conner,  9  Ala.  803  ;  Scruggs  v.  Driver,  31  Ala.  287, 
Their  joint  liability  is  clearly  established,  without  the  evidence 
of  Howard,  which  was  objected  to ;  but  that  evidence  was  prop- 
erly admitted,  since  Howard  was  only  a  nominal  party,  and  did 
not  testify  as  to  any  transactions  witli  Hall. — Ala.  Gold  Life 
Insurance  Co.  v.  Sledge,  62  Ala.  569;  Miller  v.  Clay,  57 
Ala.  162. 

4.  J.  S.  Williamson's  linal  settlement  of  his  accounts,  how- 
ever conclusive  as  between  his  estate  and  A.  F,  Williamson's 
distributees,  is  not  conclusive  on  Hall's  estate,  he  not  being  a 
party  to  that  settlement ;  nor  does  it  conclu(^e  said  distributees 
in  this  cause,  wherein  Hall's  administrator  seeks  a  settle- 
ment of  his  administration.  Estoppels  are  mutual ;  and  when 
Hall's  administrator  seeks  to  go  behind  that  settlement,  Wil- 
liamson's distributees  must  have  equal  right  to  impeach  it."  If 
an  error  of  $4,800  occurred  in  the  joint  partial  settlements,  as 
is  clearly  shown,  and  Williamson  did  not  account  for  it  on  his 
final  settlement,  as  is  apparent  from  that  settlement,  Hall  may 
now  be  made  to  account  for  it.  Bat  that  settlement  does  not 
conclude  any  one,  being  void  for  want  of  jurisdiction.  As  to 
all  of  their  unauthorized  acts,  the  administrators  were  trustees 
in  invitum,  and  liable  to  account  as  ordinary  trustees ;  and  the 
Probate  Court  had  no   jurisdiction  to  settle  their  accounts, 
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Bailey  v.  Munden,  58  Ala.  104 ;  Harrison  v.  Harrison,  39  Ala. 
478 ;  Reaves  v.  Garrett^  34  Ala.  558  ;  Wilson  v.  Moore,  1  Mj. 
&  K.  127 ;  1  Perry  on  Trusts,  §  245. 

SOMERYILLE,  J. — The  question  of  principal  importance 
is  the  proper  construction  of  the  will  of  the  testator,  A.  F. 
"Williamson,  bearing  date  November  28th,  1863.  The  second 
item  of  the  will  reads  as  follows : 

''It  is  my  will  and  desire,  that  my  entire  estate  shall  be  kejyt 
together,  under  the  ahsohite  management  and  control  of  my  be- 
loved wife,  Martha  Williamson ;  she,  my  beloved  wife,  having 
full  power  to  purchase  oP  sell  any  property  she  may  think 
proper,  as  long  as  she,  my  wife,  remains  a  widow." 

The  question  is,  does  this  clause  of  the  will,  oided  in  inter- 
pretation by  other  parts  of  the  instrument  to  which  we  shall 
advert,  impose  upon  the  widow  &.  personal  trust,  capable  of  ex- 
ecution alone  by  her,  or  a  mere  executorial  duty  which  could 
be  performed  by  the  administrators  de  bonis  non  with  the  will 
annexed.  Hall  and  Williamson,  who  seem  to  have  attempted  its 
execution.  This  inquiry  determines  the  further  and  dependent 
one,  involving  the  jurisdiction  of  the  Probate  Court  of  Lowndes 
county,  authorizing  these  administrators  to  carry  out  this  clause 
of  the  will. 

There  are  certain  well-settled  principles  of  law,  derived  from 
the  past  decisions  of  this  and  other  courts,  which,  in  our  view, 
present  an  easy  solution  of  the  inquiry. 

It  can  not  be  doubted  that,  when  a  trust  is  created  by  will, 
the  Probate  Courts  of  this  State  have  no  jurisdiction  to  enforce 
or  settle  such  trusts. — Harrison  v.  Hai^ison,  9  Ala.  470 ;  John- 
smi  V.  -Longmire,  39  Ala.  143. 

This  principle,  however,  very  clearly  does  not  oust  the  juris- 
diction of  the  Probate  Court  in  all  cases  where  a  testator  by 
his  will  devolves  testamentary  trusts  upon  the  person  appointed 
executor.  Such  executor  may  be  regarded  as  occupying  a  dual 
capacity  in  his  relations  to  the  will — that  of  trustee,  as  well  as 
of  an  executor  proper.  These  two  offices  are  not  to  be  consid- 
ered as  necessarily  blended  in  their  official  functions. — Perkins 
V.  Lewis,  41  Ala.  649 ;  Perkins  v.  Moore,  16  Ala.  9 ;  Leavens 
V.  Butler,  8  Port.  380;  1  Perry  on  Trusts,  §  281.  The  Pro- 
bate Court,  in  cases  of  this  nature,  may  properly  undertiike  to 
settle  up  such  matters  as  pertain  to  the  executorial  duties  or 
office,  and  decline  to  take  cognizance  of  the  extraordinary  trusts 
which  fall  outside  of  the  scope  or  sphere  of  the  ordinary  duties 
of  executors  and  administrators. — Lxparte  Dickson,  64  Ala.  188; 
Pinney  v.  We)'lo?m,  72  Ala.  58. 

But,  when  it  can  be  gathered,  from  a  sound  construction  of 
the  whole  will,  that  the  intention  of  the  testator  is  to  attach 
13 


194  SUPREME  COURT  [Dec.  Term, 

[Hinson  v.  Williamson.] 

the  execution  of  the  trusts  to  the  executorial  office  or  character, 
and  not  to  the  2)e'rson  of  the  executor  or  trustee^  and  the  duties 
of  the  executor  and  of  the  trustee  are  so  blended  and  mingled 
as  that  tliey  can  not  be  distinguished  or  separated  the  one  from 
the  other — the  functions  of  the  two  offices  being  indissolubly 
linked  together — then  the  Probate  Court  will  decline  any  juris- 
diction to  execute  the  will,  but  will  remit  the  parties  concerned 
to  a  Court  of  Chancery,  if  the  trustee  has  accepted  and  under- 
taken the  duties  of  the  trust. — Ex  parte  Dickson,  supra j  Per- 
kins V.  Lewis,  41  Ala.  649 ;  Anderson,  v.  JfcGmoan,  42  Ala. 
280 ;  Coleman  v.  Camp,  36  Ala.  159 ;  Perry  on  Trust,  §§  262, 
26-3. 

The  rule,  moreover,  is  unquestionable,  that  powers  which 
imply  personal  confidence  in  the  donee,  when  conferred  by  will, 
can  be  exercised  alone  by  the  person  or  persons  in  whom  such 
confidence  is  reposed  ;  and  if  they  disclaim,  or  refuse  to  exer- 
cise the  trust,  the  power  will  be  considered  as  revoked  and  ab- 
solutely annulled. — Perry  on  Trusts,  §  273;  Cole  v.  Wade,  16 
Yescy,  44;    Wilson  v.  Pennock,  27  Peim.  St.  238. 

The  will  of  the  testator  in  the  present  case,  in  our  opinion, 
created  such  a  personal  trust  in  his  widow,  as  authorized  her 
alone  to  keep  the  estate  together  under  the  provisions  of  that 
instrument,  and  the  Probate  Court  of  Lowndes  county  had  no 
jurisdiction  to  devolve  such  testamentary  duties  upon  Hall  and 
Williamson,  the  administrators  de  bonis  Jion.  If  the  will  had  sim- 
ply authorized  or  directed  her  to  keep  the  estate  together,  without 
more,  this  power  would  not,  of  itself,  have  constituted  an 
extraordinary  trust.  In  J^oxworth  v.  White,  decided  at  the 
last  term  (72  Ala.  224),  we  held  that  such  such  a  power  was  an 
ordinary  executorial  duty,  because  it  was  one  authorized  to  be 
•conferred  on  personal  representatives  by  the  Probate  Court, 
under  the  provisions  of  the  statute.— Code,  1876,  §§  2602,  2607. 
Such  is  not,  however,  this  case.  The  power  is  here  conferred 
upon  the  inseparable  condition,  that  it  be  exercised  "  under  the 
absolute  management  and  control"  of  the  testator's  widow,  who 
was  also  invested  with  "full  power  to  purchase  and  sell  any 
property  ^^  she  might  think  proper,  so  long  as  she  remained 
a  widow.  She  was  relieved  of  all  necessity  of  giving  bond 
and  security, — itself  a  circumstance  implying  confidence.  The 
"annual  profits"  of  the  estate  she  was  directed  to  invest  by 
making  purchases  of  property  within  her  discretion,  to  be  dis- 
tributed to  certain  of  the  children  for  the  purpose  of  equaliz- 
ing their  distributive  shares.  If  the  widow  either  died  or 
'married,  items,  four  2it\di  Jive  vn'A^iQ  provision  for  the  immedi- 
ate distribution  of  the  estate.  It  is  manifest  that  extraordinary 
and  unusual  powers  of  management  are  here  devolved  by  the 
testator,  upon  one  in  whom   he  had  the  most  implicit  confi- 
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dence.  We  can  not  say  that  the  testator  wonld  have  been  wil- 
ling for  his  estate  to  have  been  kept  together,  without  the  in- 
strumentality of  these  supplementary  powers,  which  closely 
approximate  powers  incident  to  ownership,  and  the  absence  of 
which  would  not  only  cripple  the  efficiency  of  the  enterprise,  but 
would  seem  to  defeat  the  substance  of  his  testamentary  pur- 
pose. Nor  are  we  permitted  to  say  that  he  would  have  reposed 
this  confidence  or  trust  in  any  other  person  than  the  one  whom 
he  has  selected.  The  power  of  keeping  the  estate  together  is 
so  blended  with  the  discretionary  powers  expressly  conferred  in 
order  to  carry  it  out,  that  we  can  not  undertake  to  separate  and 
distinguish  them.  It  conferred  a  personal  trust  upon  tlie 
widow,  and,  in  view  of  her  refusal  to  accept  it,  the  Probate 
Court  had  no  jurisdiction  to  execute  the  will.  The  settlements 
made,  therefore,  in  this  court,  of  the  administrations  of  Hall 
and  Williamson  were  incorrect,  so  far  as  they  were  conducted 
upon  the  theory  of  the  existence  of  such  jurisdiction.  The 
views  of  the  chancellor,  as  expressed  in  his  opinion,  fully  accord 
with  these  principles. 

The  next  inquiry  of  importance  is,  hoM'  far  Hall  was  liable 
for  the  acts  of  his  co-administrator,  Williamson,  in  attempting 
to  keep  the  estate  together  under  the  authority  of  the  will. 

Tiie  general  rule  is,  that  one  trustee  is  not  ordinarily  held 
liable  for  the  acts,  defaults  or  devastavits  of  his  co-trustee,  each 
one  being  liable  only  for  such  sums  of  money  as  he  may  re- 
ceive in  the  due  course  of  his  fiduciary  duties. — 2  Perry  on 
Trusts,  §§  415,  421.  But  he  will  be  adjudged  liable  as  a  co- 
principal,  if  he  stands  by,  and  knowingly  permits,  or  acquiesces 
in  a  breach  of  trust  or  wrongful  act  of  a  co-trustee,  or  other- 
wise participates  in  a  devastavit  by  him. — Ih.  §§  419,  454.  So, 
if  one  trustee,  by  his  voluntary  co-operation,  or  connivance, 
has  enabled  one  or  more  to  accomplish  some  known  objeiet  in 
violation  of  the  trust.— 2  Story's  Eq.  (12th  Ed.)  §  1280';  Tay- 
lor V.  Roberts,  3  Ala.  83.  The  giving  of  a  joint  bond  is  an 
agreement  to  be  expressly  liable  each  for  the  other. — Pearson 
V.  Darrington,  32  Ala.  227.  And  the  accounting  together 
jointly  to  the  court,  or  other  like  act  of  co-operation,  is  gener- 
ally construed  a  holding  themselves  out  as  acting  together,  and 
assuming  a  joint  liability. — Sa^ggs  v.  Driver.  31  Ala.  287 ; 
Stewart  v.  Conner,  9  Ala.  803 ;  2  Perry  on  Trusts,  §  419.  It 
is  said  by  Mr.  Story,  that  trustees  are  liable  each  for  the  other, 
"  if  it  is  mutiiaUy  agreed  between  them  that  one  shall  have  the 
eicclusive  management  of  one  part  of  the  timst  property,  and 
the  other  of  the  other  part"  (2  Story's  Eq.  §  1284), — a  propo- 
sition which  is  amply  sustained  by  authority,  as  well  as  sup- 
ported by  reason. — Knight  v.  liaynie,  at  present  term  ;  Joiiei 
Appeal,  42  Amer.  Dec.  291.     It  is  upon  this  principle  that  it  has 


196  SUPKEME  COUKT  [Dec.  Term, 

[Hinson  v.  Williamson.] 

been  held,  where  trustees  appointed  one  of  their  number  to  be 
factor  to  their  trust  estate,  that  they  would  be  liable  for  his  de- 
faults as  agent,  though  not  as  trustee,  in  the  same  manner  that 
they  would  be  for  the  defaults  of  any  third  person  whom  they 
might  appoint  to  the  same  agency. — Howe  v.  jPri7i(/le,  8  CI.  & 
Fin.  264;  Jones^  Appeal^  supra,  42  Amer.  Dec.  291. 

The  administrators,  Hall  and  Williamson,  are  shown  to  have 
executed  a  joint  bond.  They  applied  jointly  to  the  Probate 
Court  for  authority  to  keep  the  estate  together  under  the 
statute.  Hall  advanced  various  sums  of  money,  for  the  pur- 
pose of  carrying  on  the  farming  business,  and  is  shown  to  have 
received  a  portion  of  the  crops  raised  on  the  plantation.  So, 
it  seems  to  have  been  mutually  agreed,  that  Williamson  should 
take  charge  of  this  part  of  the  administration  ;  and  although 
Hall  may  have  had  nothing  to  do  with  the  active  superintend- 
ence and  management  of  the  farming  transactions,  he  is  suffi- 
ciently shown  to  have  co-operated  in  and  authorized  them.  The 
testimony  shows,  furthermore,  that  the  two  jointly  united  in 
accounting  together  to  the  Probate  Court,  until  the  death  of 
Hall,  which  occurred  in  November,  1876. 

In  our  judgment,  there  is  sufficient  testimony  in  the  record, 
exclusive  of  that  of  Howard,  to  support  the  finding  of  the 
chancellor,  that  the  act  of  keeping  the  estate  together  under 
the  immediate  management  of  Williamson,  was  the  co-operate 
act  of  both  administrators,  and  imposed  a  liability  upon  each 
of  them,  as  joint  principals,  to  account  for  the  profits  of  the 
farming  business,  irrespective  of  the  particular  sum  of  the  pro- 
ceeds received  by  either.  And,  although  the  settlement  made 
by  Williamson  in  the  Probate  Court,  be  regarded  as  a  discharge 
of  Hall's  liability,  in  his  capacity  as  surety  on  the  administra- 
tion bond,  yet  this  would  not  aiiect  or  discharge  the  super- 
added liability  incurred  as  a  co-principal,  by  reason  of  Hall's 
participation  in  any  devastavit  committed  by  Williamson.  The 
chancellor  places  his  liability  upon  the  latter  ground;  and  in 
this,  we  think,  his  decree  is  free  from  error. 

The  administrators,  as  we  have  seen,  derived  no  power  from 
the  will  to  keep  the  estate  together.  Their  only  authority  to 
carry  on  the  farming  operations  must  be  derived  from  such  oc- 
casional orders  as  were  procured  to  this  end  from  the  Probate 
Court,  under  the  provisions  of  the  statute. — Code,  1852,  § 
1902 ;  Code,  1876,  §  2602.  This  statute  clothed  them  with  no 
authority  to  keep  up  the  family  establishment,  or  to  support 
the  decedent's  family  at  the  expense  of  the  estate. — Pickens  v. 
Pickens^  35  Ala.  442. 

In  such  cases,  the  reasonable  expenses  of  the  family  should 
be  apportioned  among  the  several  distributees  separately,  so  as 
to  constitute  a  charge  upon  the  share  of  each.  They  can  not 
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be  cliarged  in  solido,  without  reference  to  the  particular  mem- 
ber of  the  family  on  whose  account  such  expenses  were  sever- 
ally incurred.  The  style  of  living  is  authorized  to  be  main- 
tained upon  a  basis  corresponding  with  the  fortune  and  social 
position  or  condition  in  life  of  the  parties. — Pinckardv.  Pinck- 
ard,  24  Ala.  250 ;  Pickens  v.  Pickens,  supra. 

Where  an  administrator,  or  executor,  is  not  authorized  to 
keep  an  estate  together,  either  by  will  or  by  authority  of  the 
Probate  Court,  he  does  so  at  his  own  hazard,  and  the  distribu- 
tees may  elect  to  take  the  prolits,  or  to  charge  him  with  rent 
for  the  use  of  the  property. — Steele  v.  Knox,  10  Ala.  608. 

If  they  elect  to  take  the  profits,  an  allowance  must,  of  course, 
be  made  for  all  reasonable  expenses  incurred  in  making  them. 
They  will  be  entitled,  in  other  words,  only  to  vet,  and  not  to 
ffross  profits. — McCreliss  v.  Hinkle,  17  Ala.  459  ;  Harrison  v. 
Harrison,  39  Ala.  489 ;  Steele  v.  Knox,  supra. 

Where  rents  are  chargeable,  interest  will  be  allowed  from 
maturity ;  the  general  rule  being,  that  interest  is  always  to  be 
allowed^  as  the  legitimate  fruit  of  principal. — Harrison  v. 
Han-ison,  39  Ala.  489. 

The  power  to  keep  the  estate  together  carries  with  it  the  in- 
cidental authority  of  employing  all  ordinary  means,  which  may 
be  necessary  and  proper  to  carry  out  such  express  power. 
Hence,  all  expenditures  are  allowable  which  are  reasonably 
necessary  in  order  to  cultivate  the  plantation,  make,  gather,  and 
dispose  of  the  crops. — Pinckard  v.  Pinckard,  24  Ala.  250 ; 
Gerald  v.  Bunkley,  IT  Ala.  170. 

This  would  probably  include  a  fair  compensation  for  the 
services  of  the  administrator,  which  may  be  considered  as  extra- 
ordinary in  their  character. — Harris  v.  Martin,  9  Ala.  900; 
Craig  v.  McGehee,  16  Ala.  41. 

The  foregoing  principles  are  all  applicable  to  the  present 
case,  in  view  of  the  fact  that  the  administrators  omitted  to  pro- 
cure anthority  from  the  Probate  Court  to  keep  the  estate 
together,  during  several  years  of  their  administration,  while 
during  other  years  they  did  procure  such  authority.  The  chan- 
cellor seems  to  have  observed  all  of  these  rules,  in  passing  upon 
the  exceptions  to  the  register's  report,  except  the  last,  allowing 
compensation  to  the  administrators  for  extraordinary  services 
performed  in  carrying  out  the  orders  of  the  Probate  Court  em- 
powering them  to  keep  the  estate  together.  This  error,  how- 
ever, and  such  other  minor  ones  as  we  have  been  able  to 
discover  in  the  account,  are  more  than  over-balanced  by  the 
large  amount  shown  by  the  report  of  the  register  to  be  due 
from  the  estate  of  J.  H.  Hall,  in  the  matter  of  this  administra- 
tion,— a  claim  to  which  was  waived  in  open  court  by  the  de- 
fendants, who  declined  to  take  judgment  for  it.     It  is  obvious 
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that  any  errors  in  the  account,  less  in  amount  than  the  sum 
thus  vohmtarily  remitted,  would  be  errors  without  injury,  as 
against  the  complainant.  The  remittitur  will  be  construed,  in 
other  words,  to  embrace  these  identical  errors. 

We  do  not  consider  the  assignments  on  the  cross-appeal  by 
the  defendants,  as  they  are  agreed  to  be  abandoned  in  the  event 
of  our  refusal  to  reverse  the  decree  on  direct  appeal.  We  are 
requested  by  counsel  not  to  consider  them,  in  case  of  an  affirm- 
ance of  the  chancellor's  decree  as  rendered. 

We  discover  no  error  in  the  record,  and  the  decree  is  affirmed. 


T\^ilkiiison  v.  Stuart. 

Bill  in  EqvAiy  for  Partition  of  Lands. 

1.  Partition  of  lands ;  jurisdiction  of  equity,  as  affected  by  statutory^ 
provisions. — The  original  jurisdiction  of  a  court  of  equity  to  decree  par- 
tition of  lands  between  co-parceners,  joint  tenants,  and  tenants  in  com- 
mon, is  not  taken  away  by  the  statutory  jurisdiction  conferred  on  the 
probate  judge  (Code,  §§  3497-3513) ;  but,  if  the  judge  of  probate  first 
acquires  jurisdiction,  by  the  filing  of  a  proper  petition,  a  court  of  equity 
will  not  interfere  with  its  exercise,  unless  facts  or  circumstances  of 
special  equitable  cognizance  are  shown,  which  render  inadequate  the 
statutory  jurisdiction. 

2.  Sale  of  lands  for  division;  jurisdiction  of  equity,  and  of  probate 
judge. — When  lands  are  held  by  joint  tenants,  or  tenants  in  common, 
who  are  adults,  a  court  of  equity  has  no  jurisdiction  to  decree  a  sale  in 
order  to  effect  an  equitable  division,  except  by  consent;  V)ut  statutory 
jurisdiction  for  this  purpose  has  been  conferred  on  tlie  judge  of  probate 
(Code,  §§  3514-20),  and  it  is  exclusive  as  to  adult  parties;  yet,  when  a 
petition  has  been  filed  before  him,  asking  a  sale  on  that  ground,  a  court 
of  equity  may  interfere,  at  the  instance  of  the  defendants,  and  decree  an 
equitable  partition  without  a  sale. 

3.  Erection  of  valuable  improvements  by  tenant  in  common. — If  one 
tenant  in  common  of  lands  erects  valuable  improvements  thereon,  with 
the  express  authority,  or  knowledge  and  implied  consent  of  his  co-tenant, 
a  court  of  equity  will,  in  decreeing  partition,  give  him  the  benefit  of  his> 
improvements,  by  assigning  to  him  that  part  of  the  lands  on  which  they 
are  situated ;  and  the  claim  for  such  improvements  gives  a  court  of 
equity  jurisdiction  to  enjoin,  at  his  instance,  proceedings  h)efore  the  pro- 
bate judge  asking  a  sale  for  division. 

4.  Rents  and  profits ,  for  use  and  occupation,  as  between  tenants  in  com- 
mon.— If  one  tenant  in  common  use  and  occupy  a  portion  of  the  lands, 
his  entry  and  possession  not  being  hostile  to  his  co-tenant,  he  is  not 
liable  to  account  for  rents  and  profits  ;  and  hence,  when  asking  an  e<iuita- 
ble  partition,  and  an  allowance  for  the  value  of  improvements  erected 
by  him,  it  is  not  necessary  that  he  should  offer  in  his  bill  to  pay  for  his 
use  and  occupation. 

5.  Partition  of  lands  held  in  remainder,  or  of  part  only. — In  the  ab- 
sence of  statutory  provisions,  partition  can  not  be  awarded,  either  at 
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law  or  in  equity,  of  an  estate  held  in  remainder  or  reversion;  nor,  as  a 
general  rule,  will  partition  be  awarded  of  part  only  of  an  entire  estate, 
which  would  be  splitting  an  entire  cause  of  action ;  yet,  where  the  lands 
consist  of  several  distinct  tracts,  held  under  the  same  conveyance,  an 
outstanding  life-estate  in  one  tract  is  no  obstacle  to  a  partition  of  the 
others. 

6.  Appointment  of  commissioners  to  make  partition . — In  making  parti- 
tion in  equity,  the  usual  practice  is  to  issue  a  commission  to  disinterested 
freeholders,  giving  them  proper  instructions ;  and  if  the  parties  do  not 
agree  upon  and  nominate  persons  for  appointment,  a  reference  to  the 
register  is  ordered  to  ascertain  and  report  the  names  of  suitable  persons ; 
but  an  iiTegularity  in  the  appointment  of  commissioners,  to  which  no 
objection  is  made  before  the  chancellor,  is  waived. 

Appeal  from  the  Chancery  Court  of  Butler.       ^ 

Heard  before  the  Hon.  John  A.  P'oster. 

Tlie  bill  in  this  case  was  filed  on  the  4th  December,  1882, 
by  Lewis  C.  Stuart,  against  W.  W.  Wilkinson,  praying  an 
equitable  division  of  certain  lands,  particularly  described  in 
the  bill,  and  an  injunction  of  further  proceedings  in  the  Pro- 
bate Court,  under  a  petition  filed  by  said  Wilkinson,  to  have 
the  lands  solds,  on  the  ground  that  they  could  not  be  equitably 
divided  without  a  sale.  The  lands  were  bought  by  tlie  parties 
at  a  sale  made  by  the  administrator  of  the  estate  of  W.  J. 
Peavey,  deceased,  and  were  conveyed  to  them  by  deed  dated 
February  1st,  1873,  in  wdiich  the  lands  were  thus  described  : 
"The  south-east  quarter,  and  the  east  half  of  the  southwest 
quarter,  and  the  south-west  quarter  of  the  south-west  quarter, 
and  the  south-west  quarter  of  the  north-east  quarter,  all  in  sec- 
tion 27,  township  8,  range  15 ;  also,  the  north  half  of  section 
34 ;  and  the  east  half  of  the  north-west  quarter,  and  west  half 
of  the  north-east  quarter,  section  27,  township  7,  range  14 ; 
also,  t/i£  reversiona?y  interest  of  the  widow  in  the  north-west 
quarter  of  the  north-east  quarter  of  section  5,  township  7, 
range  13 ;  and  the  north  half  of  the  south-east  quarter,  and 
north-east  quarter  of  south-west  quarter,  and  north-east  quarter^ 
of  section  28 ;  and  west  half  of  south-east  quarter,  and  east 
half  of  south-west  quarter,  section  21,  township  7,  range  14." 

The  bill  alleged  that  the  lands  consisted  of  "  four  separate 
tracts,  no  two  of  which  are  adjacent  to  each  other,"  namely : 
1st,  portions  of  section  27,  township  8,  range  15,  "containing 
320  acres  of  forest  land,  wholly  unimproved  ;"  2d,  the  half  of 
section  34,  township  7,  range  14,  "containing  320  acres  of 
forest  land,  wholly  unimproved  ;"  3d,  parts  of  section  27,  town- 
ship 7,  range  14,  "  containing  160  acres,  about  33  of  which  are 
improved  as  hereinafter  shown  ;  and,  4th,  part  of  section  5, 
township  7,  range  13,  "containing  40  acres,  wholly  unim- 
proved." The  bill  alleged,  also,  that  soon  after  the  purchase 
of  the  lands,  by  mutual  agreement  between  the  parties,  the 
complainant  entered  and  took  possession  of  the  tract  containing 
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160  acres,  cleared  about  30  acres,  erected  valuable  improve- 
ments to  the  amount  of  more  than  $500,  and  occupied  it  as  a 
homestead  up  to  the  filing  of  his  bill ;  that  the  defendant  was, 
by  the  terms  of  the  agreement,  to  take  possession  of  another 
part  of  the  land,  clear,  cultivate,  and  improve  it,  but  had  failed 
to  do  so ;  that  the  lands  can  be  equitably  divided,  so  as  to  give 
the  complainant  the  benefit  of  the  improvements  which  he  has 
erected,  and  he  has  frequently  requested  the  defendant  to  con- 
sent to  such  partition  ;  that  the  defendant  refused  his  assent  to 
such  partition,  and  filed  his  petition  in  the  Probate  Court,  ask- 
ing a  sale  of  the  lands,  and  an  equal  division  of  the  proceeds 
of  sale,  on  the  ground  that  the  lands  could  not  be  fairly  and 
equitably  mvided  without  a  sale. 

The  defendant  answered  the  bill,  admitting  the  purchase  of 
the  lands  at  administrator's  sale,  as  alleged ;  denying  that  the 
administrator's  deed,  a  copy  of  which  was  made  an  exhibit  to 
the  answer,  conveyed  a  fee-simple  title  to  all  the  lands,  and 
alleging  that  there  was  an  outstanding  life-estate  in  a  portion 
of  the  lands,  which  had  been  assigned  as  dower  to  the  wndow 
of  said  W.  J.  Peavey ;  but  the  description  of  this  particular 
tract,  as  the  answer  is  copied  in  the  record,  is  unintelligible, 
and  is  at  variance  with  the  description  given  in  the  assignment 
of  dower  itself  as  copied  in  the  record.  He  denied  that  there 
was  ever  any  agreement  between  himself  and  the  complainant 
as  to  the  use  and  occupation  of  portions  of  the  land,  or  the 
erection  of  improvements;  alleged  that  the  use  and  occupation 
by  the  complainant  was  worth  more  than  the  value  of  the  im- 
provements which  he  had  erected  ;  alleged,  also,  that  he  had 
paid  out  about  $200  assessed  as  taxes  on  the  land,  one  half  of 
which  ougiit  to  have  been  paid  by  the  complainant;  and  de- 
nied that  the  lands  could  be  fairly  and  equitably  divided  with- 
out a  sale.  He  demurred  to  the  bill  for  want  of  equity,  be- 
cause the  complainant  did  not  offer  to  do  equity  by  accounting 
for  the  use  and  occupation  of  the  lands  which  he  had  cultiva- 
ted ;  and  because  it  showed  that  the  jurisdiction  of  the  Probate 
Court  had  attached,  under  the  petition  filed  by  the  defendant, 
and  did  not  allege  any  special  facts  which  would  show  that  its 
jurisdiction  was  inadequate ;  and  because  the  complainant  had 
an  adequate  and  complete  remedy  at  law. 

On  final  hearing,  on  pleadings  and  proof,  the  chancellor  held 
the  complainant  entitled  to  relief,  on  the  authority  of  Sanders 
V.  Rohertson,  57  Ala.  472,  and  rendered  a  decree  for  a  partition 
of  the  lands  described  in  the  bill,  "exclusive  of  tiie  said  widow's 
dower ;"  directing  the  register,  within  thirty  days  after  the  ad- 
journment of  the  court,  to  appoint  five  discreet  free-holders  as 
commissioners,  whose  duty  it  should  be,  after  being  duly  sworn, 
"to  enter  upon  and  examine  said  lands,  and  divide  them  into 
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two  lots,  or  portions,  equal  in  value  as  near  as  possible,  having 
regard  to  the  quality  of  the  land,  the  fertility  of  the  soil,  the 
convenience  and  advantages  of  location,  and  any  other  circum- 
Jstances  vi'hich  may  render  the  same  more  or  less  valnable  ;  but, 
in  estimating  the  value  of  said  lands,  all  consideration  of  the 
value  of  the  improvements  made  by  the  complainant  shall  be 
excluded,  and  the  value  shall  be  estimated  as  if  no  improve- 
ments had  been  made,  the  improvements  being  held  to  be  the 
property  of  the  complainant ;  and  having  thus  divided  the  lands 
mto  two  equal  portions,  the  portion  upon  which  the  complain- 
ant's improvements  are  situated  shall  be  set  apart  and  assigned 
to  him,  and  the  other  portion  to  the  defendant ;"  and  the  com- 
missioners w'ere  ordered  to  report  to  the  next  term  of  the  court, 
or  to  the  chancellor  in  vacation. 

The  appeal  is  sued  out  by  the  defendant,  who  here  assigns 
as  error — 1st,  the  failure  to  decide  on  the  demurrer  ;  2d,  ren- 
dering a  decree  on  the  merits,  which,  in  effect,  overrules  the 
demurrer;  3d.  the  failure  to  require  the  complainant  to  account 
for  the  use  and  occupation  of  the  lands  which  lie  had  held  and 
cultivated ;  4th,  the  failure  to  require  him  to  re-pay  one  half  of 
the  taxes  paid  by  the  defendant ;  5th,  allowing  him  all  his  im- 
provements ;  and,  6th,  "in  respect  to  the  instructions  as  to  the 
manner  of  partition." 

J.  C.  Richardson,  and  Jno.  Gamble,  for  the  appellant. — (1.) 
Courts  of  law  and  equity  have  concurrent  jurisdiction  of  pro- 
ceedings for  the  partition  of  lands. — Ilartshorne  v.  Ilartshorne^ 
2  N.  J.  Eq.  349 ;  Wright  v.  MarsK  2  Greene,  Iowa,  94  ;  Don- 
nell  V.  Mateer,  7  Ired.  Eq.  94;  Howey  v.  Goings,  13  111.  95; 
Cdstleman  v.  Veitch,  3  Rand.  598 ;  Beeler  v.  Bullitt,  13  Amer. 
Dec.  161 ;  Hopper  v.  Fisher,  2  Head,  253  ;  Kennedy  v.  Ken- 
nedy, 43  Penn.  St.  413  ;  33  Vermont,  200;  42  Penn.  St.  401. 
(2.)  In  cases  of  concurrent  jurisdiction,  if  the  court  of  law 
first  acquires  jurisdiction,  a  court  of  equity  will  not  interfere 
and  restrain  it,  unless  special  equitable  circumstances  are 
shown. — Smith  v.  Mclver,  9  Wheaton,  530  ;  Hines  v.  Rawson, 
40  Geo.  356;  Nelson  v.  Dunn,  15  Ala.  514;  Hause  v.  Hause, 
57  Ala.  263 ;  1  Brick.  Dig.  630,  §  7.  (3.)  The  jurisdiction  of 
the  Probate  Court,  under  the  petition  filed  by  Wilkinson,  can 
not  be  doubted  (Code,  §§  3497-3513 ;  Woodrvf  v.  Stewart, 
60  Ala.  206) ;  and  that  jurisdiction  was  acquired  before  this 
bill  was  filed.  The  alleged  agreement,  under  which  the  com- 
plainant claims  to  have  erected  his  improvements,  is  denied  by 
the  answer,  and  is  not  proved ;  and  this  agreement,  which 
would  have  authorized  the  claim  for  improvements,  is  the  only 
matter  which  gives  equity  to  the  bill.  (4.)  The  complainant 
was  chargeable  with  the  vahie  of  the  use  and  occupation  of  the 
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land. — Horton  v.  Sledge,  29  Ala.  498  ;  Hitchcook  v.  Skinner,  1 
Hoffm.  Ch,  21  ;  Ormond  v.  Martin,  37  Ala.  508;  Turner  v. 
Moi'gan,  8  Yesey,  165  ;  Backler  v.  Farrow,  2  Hill's  Ch.  Ill ; 
Carter  v.  Carter,  5  Munf.  108  ;  Dyckman  v.  Valiente,  42  N. 
Y.  549  ;  McOlellan  v.  Osborne,  51  Maine,  118  ;  2  Lead.  Cas. 
Eq.  642.  In  no  event,  can  he  be  allowed  compensation  for  his 
improvements,  beyond  the  rents  charged  against  him  (29  Ala, 
498  ;  37  Ala.  606);  and  the  proof  shows  that  the  rents  equaled, 
if  they  did  not  exceed,  the  value  of  the  improvements.  How, 
then,  can  the  claim  for  improvements  be  a  matter  of  special 
equity  ?  (5.)  If  the  court  had  power  to  decree  partition  at 
all,  it  should  have  been  of  all  the  lands,  including  the  reversion- 
ary tract,  since  equity  does  not  do  things  by  halves. — Oilei/  v. 
McAlpine,  2  Gratt.  340 ;  2  Lead.  Cas.  Eq.  647.  But  partition 
will  not  be  decreed  of  an  estate  in  remainder  (2  Lead.  Cas.  Eq. 
985);  and  consequently,  partition  of  the  other  lands  ought  not 
to  have  been  decreed.  (6.)  The  complainant  should  have 
been  required  to  i-e-pay  one  half  of  the  taxes  paid  by  the  de- 
fendant, and  a  lien  on  the  land  should  have  been  declared  for 
the  amount.  (7.)  The  court  erred  in  directing  the  register  to 
appoint  commissioners  to  make  partition. — 2  Dan.  Ch.  Pr. 
1152. 

BuELL  tfe  Lane,  contra. — (1.)  The  complainant  had  an 
equitable  right  to  have  that  part  of  the  land  which  he  had  im- 
proved set  apart  to  him  as  part  of  his  share. — 1  Washb.  Real 
Prop.  678  :  Sanders  v^Rohertson,  57  Ala.  465  ;  Reed  v.  Reed, 
68  Maine,  '568  ;  CoUett  v.  Henderson,  80  N.  C.  337 ;  1  Story's 
Equity,  §  656  5.  This  could  not  be  done  in  the  Probate  Court. 
Under  the  petition  as  filed,  the  lands  would  have  been  sold, 
and  the  proceeds  divided  equally  between  the  parties ;  and  if 
the  petition  could  have  been  amended,  so  as  to  authorize  a  par- 
tition by  metes  and  bounds,  the  division  must  have  been  into 
parts  of  equal  value,  and  the  complainant  would  have  lost  one 
half  of  the  value  of  his  improvements.  The  powers  of  the 
Probate  Court,  therefore,  were  inadequate  to  grant  relief,  and 
the  jurisdiction  of  equity  was  properly  invoked.  (2.)  Parti- 
tion could  not  be  made  of  the  reversionary  interest  in  the  dower 
lands,  during  tiie  life  of  the  widow. — 1  Washb.  Real  Prop. 
678-9,  681-2,  and  authorities  there  cited ;  5  Wait's  Actions 
and  Defenses,  86,  90-92,  100.  The  other  lands,  consisting  of 
four  separate  and  distinct  tracts,  might  be  partitioned,  without 
any  reference  to  the  dower  lands.  (3.)  The  complainant's  en- 
try and  cultivation  of  a  portion  of  the  lands,  if  not  done  under 
the  express  assent  of  the  defendant,  was  not  in  opposition  or 
hostility  to  his  rights,  and  was  not  objected  to  by  him.  Under 
these  circumstances,   there  was  no  liability  for  use  and  occupa- 
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tion,  or  for  rents  and  profits. — Newhold.  v.  Smart,  67  Ala.  326. 
(4.)  There  is  no  statute,  or  rule  of  practice,  as  to  the  manner 
in  which  commissioners  shall  be  appointed  in  such  cases  as  this. 
By  analogy  to  the  practice  in  the  appointment  of  receivers,  the 
proper  course  was  pursued  by  the  chancellor.  The  commis- 
sioners, no  matter  how  appointed,  are  the  mere  agents  of  the 
court,  and  their  action  is  subject  to  its  revision,  on  objection 
properly  taken. 

BRICKELL,  C.  J. — The  partition  of  lands  between  joint 
tenants,  tenants  in  common,  and  co-parceners,  is  an  established 
head  of  equity  jurisdiction ;  and  though  there  may  be  doubt  as 
to  its  origin,  it  is  now  generally  rested  on  the  inadequacy  of 
remedies  at  law,  and  the  capacity  of  the  court  to  grant  more 
complete  relief,  adjusting  the  equities  of  the  parties,  and  meet- 
ing exigencies  or  necessities  which  i^ay  be  peculiar  to  the  par- 
ticular case. — 1  Story's  Eq.  §§  646-50 ;  2  Lead.  Eq.  Cases, 
894;  Deloney  v.  Walker,  9  Port.  497.  If  the  title  of  the 
plaintiff  is  clear,  or  if  it  is  admitted,  the  partition  is  matter  of 
right,  not  matter  of  discretion  in  the  court.  By  statute,  it  is 
very  common  to  confer  a  like  jurisdiction  upon  other  tribunals, 
of  superior  or  inferior  jurisdiction.  Such  statutes,  if  thereby 
the  equitable  jurisdiction  is  not  negatived,  are  construed  simply 
as  affording  a  cumulative  remedy,  not  as  restraining  or  exclud- 
ing the  equitable  jurisdiction. — Freeman  on  Co-tenancy,  §  428. 
The  Code  confers  on  the  judge  of  the  Court  of  Probate  a  large 
jurisdiction  to  order  the  partition  of  property,  real  or  personal, 
held  jointly  or  in  common,  but  declares,  in  express  terms,  that 
a  resort  to  other  legal  remedies  for  the  partition  of  lands  is  not 
excluded.— Code  of  1876,  §§  3497-3513.  But  it  is  not  to  be 
doubted,  that  so  far  as  the  jurisdiction  of  the  judge  of  probate 
is  concurrent  with  that  of  a  court  of  equity,  if  he  first  acquires 
jurisdiction,  it  becomes  exclusive,  and  he  must  continue  in  its 
exercise,  unrestrained  by  the  interference  of  the  court  of  equity, 
unless  facts  or  circumstances  of  special  equitable  cognizance 
are  shown  to  exist,  which  render  inadequate  the  statutory  juris- 
diction.—  Waring  v.  Lewis,  53  Ala.  615;  Moore  v.  Leseuer,  33 
Ala.  237 ;  King  v.  Smith,  15  Ala.  270. 

2.  When  the  present  bill  was  filed,  there  was  an  application 
pending  before  the  judge  of  probate,  not  for  a  partition  of  the 
common  estate,  but  for  its  sale  for  distribution,  upon  the  juris- 
dictional allegation,  that  an  equitable  partition  could  not  be 
made.  In  addition  to  the  jurisdiction  to  decree  partition,  the 
Code  confers  on  the  judge  of  probate  jurisdiction  to  order  a 
sale  of  the  common  estate,  upon  allegation  and  proof  of  the 
fact  that  otherwise  than  by  sale  an  equitable  partition  or  di- 
vision can  not  be  made. — Code  1876,   §§  3514-20.     This  juris- 


204  SUPREME  COURT  [Dec.  Term, 

[Wilkinson  v.  Stuart.] 

diction  is  distinguishable  from  that  which  the  judge  exercises 
in  ordering  a  partition  of  the  property  in  specie,  and,  as  to  the 
adult  tenants,  it  is  exclusive.  For,  in  this  State,  it  is  the  set- 
tled course  of  decision,  that  a  court  of  equity  can  not  decree 
the  sale  of  lands  held  by  adult  tenants,  without  their  consent, 
to  effect  partition,  because  the  same  can  not  be  equitably  divided. 
Oliver  v.  Jernigan,  46  Ala.  41 ;  Deloney  v.  Walker,  supra. 
What  would  be  the  etfect  of  the  pendency  of  this  petition,  if 
it  was  not  shown  that  the  common  estate  is  capable  of  an  equi- 
table partition,  and  that  there  are  facts  and  circumstances,  of 
which  the  judge  of  probate  can  not  take  cognizance,  rendering 
it  the  duty  of  the  court  decreeing  partition  to  order  the  assign- 
ment to  the  complainant  of  a  particular  part  of  the  common  estate, 
it  is  not  necessary  to  consider.  These  facts  and  circumstances 
justify  the  intervention  of  a  court  of  equity  that  complete  jus- 
tice may  be  done.  « 

3.  The  complainant  had  entered  upon  a  part  of  the  common 
estate,  reduced  it  from  a  wild  or  waste  condition  to  cultivation, 
and  made  valuable  improvements  thereon.  His  labor  and 
money  were  expended  with  the  knowledge,  and  the  implied 
consent,  if  not  the  express  authorization,  of  his  companion,  who 
had  not  improved  any  part  of  the  estate,  leaving  it,  so  far  as 
he  was  concerned,  in  the  condition  it  was  when  acquired.  Al- 
though a  tenant  making  improvem.ents  upon  the  common  estate, 
without  the  authority  of  his  companion,  may  not  have  a  remedy 
to  recover  their  value ;  yet,  upon  partition  under  the  decree  of 
a  court  of  equity,  the  court  will  so  order  the  division  that  he 
may  have  the  benelit  of  the  improvements,  by  an  assignment 
to  him  of  that  portion  of  the  estate  on  which  they  are  situate. 
1  Wash.  Real  Prop.  582 ;  Freeman  on  Co-tenancy,  §  508 ;  Sto- 
ry's Eq.  §  656  h;  Brookjield  v.  Williams,  1  Green's  Ch.  341 ; 
J^ope  V.  Whiteheads  68  N.  C.  199.  In  the  exercise  of  the  stat- 
utory jurisdiction  with  which  he  is  clothed,  the  judge  of  pro- 
bate could  not  take  cognizance  of  this  equity  of  the  complain- 
ant, adjusting  the  partition  so  as  to  meet  and  satisfy  it.  A  par- 
tition by  lot  is  all  that  he  could  decree,  and  he  was  without 
power  to  give  the  commissioners,  appointed  to  designate  and 
draw  the  lots,  special  instructions  which  may  be  necessary  to 
adjust  the  equitable  rights  of  the  parties. —  Ward  v.  Corhitt, 
ri  Ala.  438. 

4.  The  bill  is  not  objectionable,  because  the  complainant  does 
not  offer  to  pay  for  the  use  and  occupation  of  the  part  of  the 
lands  he  had  cultivated.  His  entry  and  possession  was  not  in 
hostility  or  exclusion  of  his  companion,  who  had  an  equal  right, 
if  he  had  chosen  to  exercise  it,  to  enter  and  occupy.  The  rule 
is  well  settled,  that  a  friendly  occupancy  of  the  common  estate 
by  one  tenant  does  not  render  him  liable  to  account  for  rents 
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and  profits. — Newbold  v.  Smart,  67  Ala.  326 ;  Terrell  v.  Cun- 
ningham, 70  Ala.  100;  Lockard  v.  Lockard,  16  Ala.  433. 

5.  The  parties  derive  title  to  the  lands  held  in  coinmon, 
under  a  conveyance  to  them  jointly.  The  lands  consist  of  sev- 
eral distinct  tracts'  or  parcels,  wholly  disconnected,  separated 
by  varying  distances,  and  do  not  seem  ever  to  have  been  occu- 
cupied  as  constituting  an  entire  plantation,  and  are  incapable 
of  such  occupancy.  There  is  a  part  of  theip,  in  which  tlie 
parties  have  only  an  estate  in  reversion,  and  a  right  to 
possession  will  not  accrue  until  the  falling  in  of  a  life-estate 
of  the  widow  of  a  former  proprietor,  from  whom  the  title 
is  deduced.  In  the  absence  of  statutory  provisions  authorizing 
it,  the  rule  is  established,  that  neither  at  law,  nor  in  equity,  can 
partition  be  awarded  of  an  estate  in  reversion  or  remainder. 

1  Wash.  Real  Prop.  584;  Freeman  on  Co-tenancy,  §§  440-41; 

2  Lead.  Cases  Eq.  985.  It  is  insisted  that,  as  the  cDurt  can  not 
decree  partition  of  this  part  of  the  lands  held  in  common,  there 
should  not  be  a  partition  of  the  other  parts,  of  which  there  is 
present  title  and  possession.  The  general  rule,  M'hich  is  in- 
voked, that  partition  must  be  made  of  the  entire  estate — that  it 
can  not  be  claimed  of  a  part — can  not  be  questioned. — 1  Wash. 
Real  Prop.  582 ;  Freeman  on  Co-tenancy,  §  508.  The  rule  is 
justly  applicable,  when  the  common  estate  consists  of  a  single 
tenement,  or  of  an  entire  tract  or  parcel  of  land.  A  partition 
by  parcels  might  then  result,  instead  of  giving  either  tenant  his 
share  in  one  connected  parcel  (which  is  always  done  when  prac- 
ticable), in  compelling  him  to  take  in  disconnected,  disjointed 
fragments,  impairing  the  value  of  the  whole  and  all  the  parts 
of  the  common  estate.  And  in  any  case,  when  there  is,  as  to 
the  entire  estate,  a  right  to  immediate  partition,  the  result  of 
entertaining  a  suit  for  partition  of  a  part,  would  be  the  splitting 
up  of  a  cause  of  action,  in  its  nature  entire  and  indivisible. 
Tlie  rule  does  not  seem  to  us  capable  of  a  just  application  to  a 
case  of  this  character.  Title  is  derived  from  a  single  convey- 
ance; and  yet  the  title  to  the  lands  of  which  there  is  immediate 
possession  is  essentially  distinct  and  different  from  the  title  to 
the  reversion ;  iis  clearly  distinguishable  as  is  the  title  of  the 
tenant  of  a  particular  estate,  and  the  title  of  the  retnainder-man  ; 
and  for  all  legal  purposes,  and  in  legal  effect,  the  parties  stand 
in  the  relation  they  would  occupy,  ii  the  several  titles  had  been 
derived  by  several  instruments,  to  distinct,  different  tracts  or 
parcels  of  land.  In  such  case,  the  rule  invoked  could  not  be 
applied,  and  it  is  not  now  capable  of  application,  constraining 
un\yilling  tenants  into  the  continuance  of  a  relation  they  are 
anxious  to  dissolve,  and  which  may  be  dissolved  as  to  all  the 
lands  they  hold  by  present  title,  attended  with  a  right  of  pres- 
ent possession. 
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6.  The  usual  practice  pursued  by  the  court  of  equity,  in 
making  partition,  is  the  issue  of  a  commission  to  disinterested 
freeholders,  giving  them  instructions  as  to  the  course  which 
they  will  pursue  in  assigning  the  several  parts  of  the  lands  to 
be  divided.  If  the  parties  do  not  agree  upon,  and  nominate 
commissioners  for  the  appointment  of  the  court,  a  reference  to 
the  register  is  ordered  to  ascertain  and  report  the  names  of  suit- 
able persons  to  be  appointed,  and  his  report  is  open  to  the  ex- 
ception of  either  party.  The  delegation  of  authority  to  the 
register  to  appoint  the  commissioners  was  irregular,  and,  if  it 
had  been  objected  to,  would  have  been  corrected  by  the  chan- 
cellor. It  does  not  appear  that  the  objection  was  made,  and 
the  irregularity  was  thereby  waived.  If  it  should  happen  that 
the  register  appoint  others  than  impartial,  discreet  commission- 
ers, their  report  would  be  open  to  exception,  and  all  injury  ap- 
prehended from  the  irregularity  conld  be  obviated. 

Let  the  decree  of  the  chancellor  be  affirmed. 


Belmont  Coal  and  Railroad  Company 
V.  Smith. 

Action  on  Promissory  Note,  hy  Payee  against  Maker, 

1.  Error  without  injur n,  in  admission  of  evidence. — The  admission  of 
evidence  which  is  at  the  time  prima  facie  inadmissible,  is  error  without 
injury,  when  the  record  shows  that  its  relevancj'^  or  admissibility  was  es- 
tablished by  evidence  subsequently  introduced. 

2.  Declarations  of  agent ;  when  admissible  against  principal. — The  ad- 
missions or  declarations  of  an  agent,  relating  to  the  business  of  the 
agency,  and  made  while  negotiating  in  reference  to  it,  are  admissible  as 
evidence  against  his  priocipal. 

3.  Thanksgiving  day  as  public  holiday. — Thanksgiving  day,  though 
declared  a  holiday  for  commercial  purposes  (Sess.  Acts  1882-3,  p.  188), 
is  not  thereby  made  dies  non  juridicus,  nor  is  the  transaction  of  judicial 
business  on  that  day  interdicted. 

4.  Promissory  note  for  rent ;  stipulation  by  payee  to  save  maker  harmless 
against  claim  of  third  person. — Where  a  promissory  note,  given  for  the 
payment  of  rent,  recites  that  the  payee  "agrees  to  save  harmless"  the 
makers  against  the  claim  of  W.,  from  whom  they  had  also  rented  the 
premises,  and  to  whom  they  had  executed  a  note ;  if  the  makers  volun- 
tarily pay  the  claim  of  W.,  they  can  not  make  the  payment  available  as 
a  defense  against  the  note,  without  proving  affirmatively  that  defense 
against  it  would  have  been  unavailing. 

Appjeal  from  the  Circuit  Court  of  Jackson. 
Tried  before  tlie  Hon.  H.  C.  Speake. 

This  action  was  brought  by  Barton  B.  Smith,  against  the 
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appellant,  a  domestic  corporation ;  was  commenced  cfn  the  6th 
February,  1882,  and  was  founded  upon  a  promissory  note,  dated 
January  yd,  1881,  of  which  the  following  is  a  copy: 

"Thirty  days  from  date,  we  promise  to  pay  B.  B.  Smith 
one  liundred  dollars,  as  rent  of  store  at  Boyd's  Switch,  for  the 
year  1880;  said  B.  B.  Smith  agreeing  to  hold  us  harmless 
against  claim  of  James  K.  Wright. 

"  Belmont  Coal  &  R.  R.  Co. 
W.  S.  Gordon,  Vice-president." 

The  complaint  contained  two  counts  ;  the  first  on  the  writing 
as  an  ordinary  promissory  note,  and  the  second  setting  it  out 
in  full,  and  averring  that  plaintiff  "  has  at  all  times,  since  the 
execution  of  said  note,  been  ready  and  able,  and  is  now  ready, 
able  and  willing,  to  hold  the  said  maker  harmless  against  the 
claim  of  said  James  K.  Wright."  The  defendant  corporation 
pleaded  payment,  want  of  consideration,  failure  of  considera- 
tion, accord  and  satisfaction,  set-off,  and  a  special  plea  in  these 
words  :  "  For  further  answer  to  the  complaint,  defendant  says 
that,  at  and  before  the  execution  of  the  writing  sued  on,  de- 
fendant had  rented  said  premises  and  building  for  the  same 
year  for  which  said  instrument  was  executed  to  plaintiff,  and 
had  executed  to  said  J.  K.  Wright,  their  landlord,  their  promise 
in  writing  for  the  sum  of  one  hundred  dollars,  the  rental  of  said 
building  for  the  year  covered  by  said  instrument  sued  on  ;  that 
said  plaintiff,  in  said  instrument  sued  on,  obligated  himself  to 
indemnify  and  hold  defendant  harmless  against  the  claim  of 
said  Wright  on  said  rental  contract,  and,  as  one  of  the  means  of 
indemnifying  defendant,  delivered  to  said  defendant  a  bond 
of  said  Wright,  dated  December  11th,  1878,  and  payable  at 
one  day,  in  the  sum  of  §228.19,  on  which  was  then  entered  a 
credit  of  $100,  January  24th,  1879,  paid  to  said  plaintiff";  and 
plaintiff  assured  defendant  that  said  promissory  note,  or  bond, 
was  founded  upon  a  valuable  consideration,  and  that  the  amount 
due  thereon  was  the  sum  aforesaid,  and  that  there  was  no  set-off 
nor  defense  valid  to  the  same,  and  that  said  maker  was  solvent 
therefor,  and  would  accept  the  same  in  satisfaction,  j9ro  tanto, 
of  the  said  sum  due  to  him  from  defendant.  Defendant  relied 
upon  said  representations  of  plaintiff,  and  had  the  right  to  rely 
on  the  same;  presented  said  bond  to  said  Wright  for  payment, 
or  as  a  set-off  to  the  amount  thereof  of  the  debt  defendant 
owed  said  Wriglit ;  and  said  Wright  refused  to  accept  the  same 
as  a  set-off  or  payment  pro  tanto,  and  demanded  of  defendant, 
as  his  landlord,  payment  of  said  stipulated  sum  as  rent,  and 
declared  his  intention  to  avail  himself  of  defenses  to  said  bond, 
and,  if  a  recovery  was  effected  thereon,  to  avail  himself  of  the 
exemption  laws  of  Alabama ;  and  said  Wright  had  not  other 
property  sufficient  to  respond  to  said  debt,  exempt  from  levy 
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and  sale ;  and  defendant  thereupon  paid  said  note  to  said 
Wright,  before  the  institution  of  this  suit.  Plaintiff  had  notice 
of  these  facts,  or  the  means  of  notice.  Defendant  desired  and 
requested  plaintiff  to  relieve  defendant  of  the  contract  entered 
into  with  plaintiff*,  and  offered  to  surrender  said  bond,  and  to 
place  plaintiff  in  statu  quo',  but  plaintiff  declined  to  accept 
said  note  and  rescind.  Defendant  here  now  tenders  said  bond 
to  plaintiff,  and  claims  a  rescission  of  said  contract,  or  an  abate- 
ment on  the  note  sued  on,  and  by  reason  of  said  failure  of  con- 
sideration, and  misrepresentation  in  the  material  matters  afore- 
said, claims  a  credit  on  the  instrument  sued  on,  to  the  extent  of 
said  bond."  There  was  a  demurrer  to  this  special  plea,  which 
the  court  overruled,  and  the  cause  was  tried  on  issue  joined  on 
all  the  pleas. 

On  the  trial,  as  the  bill  of  exceptions  shows,  the  note  on 
which  the  suit  was  founded  having  been  read  in  evidence,  the 
plaintiff  himself  testified,  as  a  witness  in  his  own  behalf,  that 
said  note  was  executed  by  W.  S.  Gordon,  "  who  was  at  the  time 
vice-president  of  said  defendant  corporation,"  and  was  given 
for  the  rent  of  a  store  at  "  Boyd's  Switch  "  for  the  year  1880 ; 
that  the  store  was  on  land  which  belonged  to  the  estate  of  his 
deceased  brother,  whose  executor  he  was,  and  was  built  by  said 
James  K.  Wright,  under  a  contract  with  him,  by  which  it  was 
agreed  that  Wright  should  have  a  lease  of  the  property  for 
three  years ;  that  Wright  accordingly  occupied  it  for  several 
years,  and  rented  it  for  the  year  1879  to  one  Isbell,  who  sub-let 
it  to  the  defendant :  "  that  while  defendant  was  so  in  posses- 
sion, witness  notified  them  that  he  was  entitled  to  the  possession 
on  the  1st  January,  1880,  and  defendant  must  rent  from  him  ; 
that  witness  had  a  contention  with  said  Wright,  in  1879,  as  to 
who  was  entitled  to  receive  the  rent  of  said  store,  plaintiff  in- 
sisting that  his  lease  to  Wright  expired  at  the  end  of  tliree 
years,  and  Wright  contending  that  he  was  entitled  to  a  lease  of 
the  premises  for  six  years  ;  that  witness,  however,  in  considera- 
tion of  the  fact  that  he  held  said  Wright's  bond  for  $228.19, 
in  which  was  included  $50  or  $60  for  lumber  which  he  had 
bought  of  witness,  and  had  used  in  the  erection  of  said  building, 
consented  to  give  said  Wright  the  benefit  of  the  use  of  the 
house  for  1879,  said  Wright  transferring  to  him  l8l)ell'8  note 
for  $100,  which  was  credited  on  said  bond ;  that  he  was  always 
entirely  ready  to  hold  tlie  defendant  harmless  against  the  claim 
of  said  Wright,  and  to  that  end,  when  defendant's  note  was 
executed  to  hiin,  he  delivered  to  defendant  said  Wright's  bond 
for  $228.19.  Witness  then  testified,  that  he  was  acquainted 
with  one  James  Barclay,  who  was  a  clerk  in  the  defendant's 
store;  and  he  w^as  then  asked  this  question  :  "If,  in  1879,  said 
Barclay,  as  such  clerk,  had  an  interview  with  you,  with  refer- 
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ence  to  defendant's  rentinaj  said  store  for  the  year  1880,  vvliat 
did  said  Barclay  say  on  that  occasion  ?'  To  this  question  the 
defendant  objected,  because  it  was  not  shown  that  said  Barclay 
was  the  authorized  agent  of  the  defendant  to  hold  said  inter- 
view ;  and  because  defendant  could  not  be  bound  by  the  un- 
authorized statements  of  said  Barclay  ;  and  because  the  evidence 
sought  to  be  elicited  was  hearsay,  irrelevant,  and  illegal."  The 
court  overruled  said  objections,  and  the  defendant  excepted. 
"Witness  replied,  that  said  Barclay,  in  1879,  in  compan}-  with 
said  Wright,  did  have  an  interview  with  him ;  that  Barclay 
said,  in  that  interview,  that  he  wished  to  rent  said  store  for  the 
year  1880,  for  the  defendant,  from  whoever  was  authorized  to 
rent  the  same;  that  he  (witness)  thereupon  consented  to  allow- 
Wright  to  appear  to  be  the  owner  of  said  property,  and  the 
same  was  rented  by  said  Wright  to  the  defendant  for  the  year 
1880;  and  that  he  agreed  to  this  arrangement  upon  the  assur- 
ance of  said  Wright  that  he  would  obtain  a  waiver  note  of  W. 
S.  Gordon  as  vice-president  of  the  defendant  corporation,  and 
would  turn  over  said  note  to  him." 

J.  P.  Harris,  a  witness  for  plaintiff,  testified,  "that  he  was 
plaintiff's  clerk  in  1881,  and  was  sent  by  plaintiff  to  demand 
rent  of  the  store  for  the  year  1880,  of  the  defendant,  from  W. 
S.  Gordon,  the  vice-president,  and  to  notify  defendant  not  to 
pay  rent  for  said  year  to  said  Wright ;  and  said  witness  was 
then  asked  this  question  :  'In  the  course  of  your  interview  with 
said  Gordon,  did  he  say  anything  about  the  conflicting  claims 
of  persons  to  whom  the  rent  was  due  V  The  defendant  ob- 
jected to  this  question,  because  it  was  illegal,  irrelevant,  and 
inadmissible ;  the  court  overruled  the  objection,  and  the  de- 
fendant excepted.  The  witness  replied,  that  Gordon  answered, 
'Yes — he  thought  plaintiff  was  entitled  to  receive  the  rent, 
and  he  would  rather  pay  it  to  him ;  but  that  Wright  iiad  a 
claim  to  said  rent,  and  he  did  not  see  how  defendant  could  be 
bound  to  pay  the  rent  to  plaintiff  also.' " 

Barclay  was  afterwards  introduced  as  a  witness  by  the  de- 
fendant, and  "  testified  that,  in  December,  1879,  plaintiff  having 
notified  defendant  not  to  rent  from  Wright,  as  he  (plaintiff) 
was  the  only  rightful  landlord,  witness  was  sent  by  W.  S.  Gor- 
don, vice-president  of  the  defendant  corporation,  to  ascertain 
who  was  the  rightful  person  to  rent  said  premises,  and,  finding 
that  Wright  asserted  rival  claims  thereto,  carried  said  Wright 
with  him  to  have  an  interview  with  plaintiff  ;  that  plaintiff  and 
said  Wright,  after  a  short  consultation,  retired  to  a  back  room, 
and  returned  after  a  conference  together,  when  plaintiff  said 
he  would  give  way  to  Wright,  and  would  allow  him  to  rent  the 
store  to  defendant  for  the  year  1880,  but  that  said  Wright  must 
take  a  waiver  note,  and  turn  it  over  to  him ;  that  said  Wright 
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thereupon  furnished  witness  a  blank  waiver  note,  which  witness 
carried  to  said  Gordon,  vice-president  of  said  defendant  cor- 
poration, and  told  Gordon  what  plaintiff  and  Wright  had  agreed 
on ;  and  that  thereupon  said  Gordon,  vice-president  of  said 
corporation,  executed  said  waiver  note  to  Wright,  and  sent  it 
to  him  by  mail."  Wright  was  also  examined  as  a  witness  for 
the  defendant,  and  testified  as  to  the  terms  of  the  contract 
under  which  he  built  the  house,  claiming  that  he  was  to  have  a 
lease  for  six  years,  and  as  to  the  agreement  between  them  at 
the  interview  mentioned  by  Barclay ;  admitting  that,  by  the 
terms  of  that  agreement,  he  was  to  turn  over  Gordon's  waiver 
note  to  the  plaintiff,  but  alleging  that  plaintiff  was  to  give  him 
-  a  written  lease  according  to  the  stipulations  of  their  original 
contract;  and  that  he  had  never  delivered  the  waiver  note  to 
plaintiff,  because  plaintiff  had  never  executed  to  him  such 
written  lease.  He  further  stated,  that  when  he  presented  his 
rent  note  for  payment,  "witness  was  shown  his  said  bond  which 
plaintiff  had  transferred  to  defendant,  and  thereupon  declared 
that  he  would  not  recognize  or  pay  said  bond — that  he  had 
valid  defenses  against  it,  and  it  was  without  consideration,  and,  if 
he  were  sued  on  it,  he  would  avail  himself  of  the  exemption 
laws ;  and  thereupon  said  note  was  paid  to  witness  by  said  de- 
fendant." He  testified,  also,  that  he  was  insolvent  at  the  time 
thefee  transactions  took  place. 

The  court  gave  the  following  charges  to  the  jury,  on  the  re- 
quest of  the  plaintiff :  1.  "It  was  the  duty  of  the  defendant 
to  give  the  plaintiff"  an  opportunity  to  hold  said  defendant 
harmless  against  the  claim  of  Wright ;  and  if  the  defendant 
voluntarily  paid  Wright,  without  notice  to  the  plaintiff,  then 
the  defendant  can  not  be  heard  to  say  that  the  plaintiff  did  not 
hold  it  harmless  against  the  claim  of  said  Wright."  2.  "The 
introduction  of  the  note  in  evidence,  together  with  testimony 
that  plaintiff  has  been  at  all  times  ready  and  willing  to  hold  de- 
fendant harmless  against  the  claim  of  Wright,  makes  out  a 
jpriTna facie  case  for  plaintiff,  and  the  burden  of  proof  is  then 
shifted  to  the  defendant."  The  defendant  excepted  to  each  of 
these  charges,  and  then  requested  the  following  charges,  which 
were  in  writing :  1.  "If  the  jury  believe  from  the  evidence, 
that  one  of  the  express  stipulations  of  the  note  sued  on  was  that 
plaintiff  would  hold  the  defendant  harmless  against  the  claim  of 
Wright ;  then,  if  the  jury  find  from  the  evidence  that  said 
Wright  was  unable  to  pay  the  said  obligation  for  $228.19,  cred- 
ited with  $100,  by  reason  of  insolvency,  suit  against  said  Wright 
was  not  necessary  on  the  part  of  the  defendant,  and  the  plaintiff 
is  bound  to  his  agreement  to  hold  defendant  harmless  against 
the  claim  of  Wright."  2.  "The  law  defines  what  is  the  effect 
of  a  guaranty.     The  contract  here  made  by  plaintiff,   that  he 
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would  hold  defendant  harmless  against  the  claim  of  Wright,  is 
an  absolute  guaranty  on  the  part  of  plaintiff  that  defendant 
should  not  suffer  harm  or  loss  on  account  of  said  note  held  by 
Wright;  and  if  defendant  did  suffer  harm  or  loss  on  account  of 
said  note  held  by  Wright,  then  the  consideration  of  the  note 
sued  on  would  fail.  This,  the  court  instructs  the  jury,  is  the  legal 
construction  of  said  written  instrument ;  and  unless  the  jury 
find,  from  the  evidence,  that  the  defendant  did  not  suffer  harm 
or  loss  from  the  note  given  to  Wright,  they  are  bound  to  re- 
turn a  verdict  for  the  defendant."  3.  "If  the  jury  find  that 
Wright  was  insolvent,  and  could  have  claimed  the  exemptions 
on  the  said  bond  for  $228.19,  then  it  was  not  in  defendant's 
power  to  have  enforced  the  said  note  or  bond  as  a  set-off  against 
their  note  to  said  Wright,  on  such  a  plea  pleaded  by  Wright  to 
said  note ;  and  if  they  find  that  said  note  was  dated  in  Decem- 
ber, 1878,  then  Wright,  under  the  constitution' and  laws  of 
Alabama,  had  the  right  to  claim  such  exemption."  The  court 
refused  each  of  these  charges,  and  the  defendant  duly  excepted 
to  their  refusal. 

The  bill  of  exceptions  recites,  that  the  trial  of  the  cause  was 
commenced  on  Wednesday,  28th  !N^ovember,  1882,  and  con- 
tinued until  the  regular  hour  for  adjournment ;  that  the  court 
then  "directed  the  sheriff  to  adjourn  the  court  until  the  regu- 
lar hour  for  meeting  on  the  next  day,  and  declined  to  adjourn 
over  for  that  day  because  it  was  Thanksgiving  day  by  procla- 
mation of  the  President  of  the  United  States,  which  was  ad- 
mitted ;"  that  the  court  convened  as  usual  on  Thursday  morn- 
ing, and  resumed  the  trial  of  the  cause,  which  was  continued 
until  the  court  adjourned ;  and  that  the  trial  was  finished,  and 
the  verdict  and  judgment  were  rendered,  on  Saturday,  Novem- 
ber'30th.  The  bill  of  exceptions  does  not  show  that  any  objec- 
tion was  made,  or  any  exceptions  reserved  by  the  defendant,  to 
the  action  of  the  court  in  meeting  on  Thursday ;  but  it  is  now 
assigned  as  error,  that  Thursday  was  dies  nmi  juridicnis^  and 
that  the  verdict  and  judgment  each  is  void  because  of  said  ac- 
tion of  the  court.  The  rulings  of  the  court  on  the  evidence, 
the  charges  given,  and  the  refusal  of  the  several  charges  asked 
by  the  defendant,  are  also  assigned  as  error. 

Humes,  Gordon  &  Sheffey,  and  Robinson  &  Brown,  for 
appellant. — (1.)  Thanksgiving  day  is  a  legal  holiday,  and  is 
not  a  judicial  day. — Sees.  Acts  1882-3,  p.  188,  While  minis- 
terial acts  may  be  performed  on  such  day,  judicial  acts  can  not 
be. — 3  Chitty's  Practice,  106-7 ;  Lindo  v.  Musworth^  2  Cainp. 
602 ;  Gladwin  v.  Lewis,  6  Conn.  49,  or  16  Amer.  Dec.  33  ; 
^eid  V.  The  State,  53  Ala.  402 ;  JVahors  v.  The  State,  6  Ala. 
200.     (2.)     The  construction  of  the  writing  declared  on  was  a 
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matter  for  the  court,  and  it  was  the  duty  of  the  court  to  de- 
clare the  legal  effect  of  said  writing. — Collins  v.  Whigham,  58 
Ala.  438  ;  Bernstein  v.  Humes^  60  Ala.  582  ;  Shook  v.  Blount, 
67  Ala.  301 ;  Goddard  v.  Foster,  17  Wallace,  124.  (3.)  The 
legal  effect  of  said  writing  was  properly  declared  in  the  charges 
requested  and  refused. — Donley  v.  Camp,  22  Ala.  659  ;  Walker 
V.  Forbes,  31  Ala.  9  ;  Townsend  v.  Cowles,  31  Ala.  428 ;  Nesbit 
V.  Bradford,  6  Ala.  746 ;  Cahuzac  v.  Samini,  29  Ala.  288 ; 
Brandt  on  Suretyship  and  Guaranty,  §§  41,  53,  88-9  ;  Colgin 
V.  Henley,  6  Leigh,  Ya.  86. 

AV.  L.  Maktin,  contra. — (1.)  If  the  evidence  objected  to 
was  not  competent  when  admitted,  its 'competency  was  shown 
by  the  evidence  subsequently  introduced. — 1  Brick.  Dig.  809, 
§  86.  (2.)  Thanksgiving  day  is  made  a  legal  holiday  for  cer- 
tain commercial  purposes,  but  secular  business  on  that  day  is 
not  interdicted. — Dunlap  v.  The  State,  9  Texas  App.  179,  or 
35  Amer.  Rep.  736 ;  Richardson  v.  Goddard,  23  How.  28. 
(3.)  The  writing  sued  on  was  properly  construed  by  the  court. 
Whether  construed  by  its  own  terms  alone,  or  in  the  light  of 
the  attendant  circumstances  shown  by  the  evidence,  the 
plaintiff  could  not  be  held  responsible  for  the  defendant's  vol- 
untary payment  to  Wright,  made  without  suit,  and  without  no- 
tice to  plaintiff. 

STONE,  J, — The  original  contract  of  renting  for  the  year 
1880  was  made  while  Gordon  was  vice-president  of  the  corpo- 
ration, and  Barclay  was  clerk  in  the  store — used,  as  we  infer, 
for  purposes  of  the  corporation.  There  was  exception  to  the 
allowance  in  evidence  of  declarations  by,  and  negotiations  with 
both  Barclay  and  Gordon,  which  were  offered  and  admitted 
against  the  objection  of  the  corporation.  The  declarations  and 
negotiations  all  related  to  the  contract  of  renting,  and  to  the 
rival  claims  to  the  rent,  asserted  by  Smith  and  Wright.  The 
corporation  desired  the  use  of  the  store-house,  and  Smith  and 
Wright  were  each  willing  it  should  have  it.  The  contention 
was,  whether  Smith  or  Wright  should  receive  the  rent. 

We  consider  it  unnecessary  to  decide  whether  this  evidence, 
at  the  time  it  was  offered,  had  been  shown  to  be  admissible. 
Probably  it  had  not. — 1  Brick.  Dig.  63,  §§  159  et  seq.  Before 
the  testimony  was  closed,  it  was  shown  that  Gordon  was  super- 
intending the  business  of  the  corporation,  and  that  Barclay  had 
been  authorized  by  him  to  negotiate,  and  obtain  a  lease  of  the 
store.  His  declarations  related  directly  to  the  business  en- 
trusted to  him,  and  were  made  pending,  and  in  reference  to 
the  negotiation.  This  clearly  legalized  tne  evidence. — 1  Bricl^. 
Dig.  809,  §  86. 
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There  is  nothing  in  the  argument  that  Thanksgiving  day  is 
dies  non  juHdicus.  It  was  made  a  legal  holiday  for  commer- 
cial purposes. — Sess.  Acts,  1882-3,  p.  188.  This  does  not  in- 
terdict worldly  labor  or  secular  pursuits  on  that  day. 

The  remaining  questions  arise  on  the  charges  given  and  re- 
fused, and  these  present  for  our  consideration  the  interpreta- 
tion of  the  guaranty  embodied  in  the  note  sued  on.  It  is  con- 
tended for  appellant  the  guaranty  is  an  original,  independent 
obligation,  casting  on  the  coal  and  railroad  company  no  duty 
whatever,  in  reference  to  the  defense  of  Wright's  claim.  We 
do  not  so  interpret  the  language  employed.  It  resembles  a 
covenant  of  good  title  ip  a  deed  of  conveyance.  The  grantee 
in  such  deed  can  not  yield  voluntarily  to  an  adversary  claim, 
without  taking  upon  himself  the  duty  and  burden  of  showing 
that  such  adversary  claim  is  paramount  to  that  of  his  grantor. 
In  the  present  case,  it  was  clearly  contemplated  that  there 
should  be  a  trial  and  test  of  the  validity  of  the  set-off.  trans- 
ferred by  Smith  to  the  coal  and  railroad  company.  Smith  had 
the  tmquestioned  right  to  have  this  question  tried,  unless  it  is 
affirmatively  siiown  the  defense  would  have  been  unavailing. 
Bi-andt  on  Sur.  and  Guar.  §§  84-6.  If,  by  the  terms  of  the  con- 
tract, the  ownership  of  Wright's  bond  passed  to  the  corporation 
(it  is  not  shown  it  did  not),  then  the  fact  that  Wright  claimed 
the  rent-money  as  exempt  to  him  under  the  statute,  would  have 
been  no  answer  to  the  plea  of  set-off.  The  rule  is  different, 
when  one  judgment  is  sought  to  be  set  off  against  another. — 
Thompson  on  Homestead,  §§  892  et  seq. 

The  charges  given  are  in  harmony  with  these  views,  while 
those  refused  are  not. 

This  is  apparently  a  hardship  on  the  corporation,  but  it  was 
brought  on  it  by  the  terms  of  its  own  contract,  and  by  its  vol- 
untary payment  of  the  Wright  claim. 

Attirnied. 


Goodlett  V,  Kelly. 

Bill  in  Equity  hy  Purchaser,  for  Specific  Performance. 

1.  Competency  of  j^urchaaer  as  witness,  against  heirs  of  deceased  vendor. 
In  a  suit  for  the  specific  performance  of  a  contract,  instituted  by  the  pur- 
chaser ngainst  the  heirs  of  the  deceased  vendor,  tlie  complainant  can 
not  testify ^s  a  witness  in  his  own  behalf  (Code,  ^  3058),  as  to  the  terms 
of  the  contract  between  himself  and  the  decease*!  vendor. 

2.  Waiver  of  objection  to  such  incompetency. — The  parties  in  adverse 
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interest,  in  such  case,  may  waive  all  objection  to  the  competency  of  the 
plaintiff 's  testimony ;  but  the  objection  is  not  waived  by  merely  filing 
cross-interrogatories,  after  first  objecting  to  his  competency. 

3.  Retroactive  laws  changing  rules  of  evidence. — Laws  affecting  the  ad- 
missibility or  competency  of  evidence,  in  civil  cases,  pertain  only  to  the 
remedy ;  and  there  is  no  constitutional  provision.  State  or  Federal,  wliich 
takes  away  or  limits  the  discretionary  power  of  the  General  Assembly, 
in  enacting  or  changing  such  laws,  to  make  them  applicable  to  pending 
actions,  or  existing  causes  of  action. 

4.  Specific  2)erformance  ;  when  refused. — A  court  of  equitj'  will  not  de- 
cree the  specific  performance  of  a  contract,  when  the  allegations  of  the 
bill  are  not  established  by  clear  and  definite  proof,  or  where  the  evidence 
is  left  in  doubt  and  uncertainty. 

5.  Testimony  of  deceased  witness. — The  testimony  of  a  witness  since 
deceased,  given  on  the  trial  of  a  former  suit,  is  admissible  as  evidence  in 
a  subsequent  suit  between  the  same  parties,  or  their  privies,  respecting 
the  title  to  the  same  property. 

6.  Proof  of  delivery  of  deed. — The  possession  of  a  deed  by  the  grantee, 
unexplained,  or  unrebutted,  may  be  prima  facie  sufficient  proof  of  its 
delivery;  but,  when  the  grantee  is  the  widow  of  the  grantor,  and  it  is 
shown  by  her  testimony,  taken  in  another  suit,  in  which  the  deed  was 
offered  in  evidence,  that  she  found  it  among  her  husband's  papers  after 
his  death,  it  being  then  unattested,  and  the  signature  of  the  only  attest- 
ing witne.ss  being  afterwards  affixed  at  her  request, — this  is  not  sufficient 
to  establish  the  deed,  as  in  favor  of  a  subsequent  purchaser,  seeking  to 
enforce  it  against  her  heirs. 

7.  Dismissal  of  bill  in  vacation. — A  decree  rendered  in  vacation,  dis- 
missing a  bill  on  demurrer,  or,  perhaps,  on  motion  to  dismiss  for  want 
of  equity,  without  affording  the  complainant  an  opportunity  to  amend,  is 
erroneous ;  but  this  rule  does  not  applj-  to  a  dismissal  on  final  hearing 
on  pleadings  and  proof,  where  the  substantial  defects  of  the  proof  can 
not  be  remedied  by  amendment. 

Appeal  from  the  Chancery  Court  of  Lawrence. 

Heard  before  the  Hon.  Tho:mas  Cobbs. 

The  bill  in  this  case  was  filed  on  30th  September,  1879,  by  Da- 
vid C.  (xoodlett,  against  John  W.  Hansell  and  others,  children  and 
heirs  of  John  H.  Hansell  and  Carrie  R.  Hansell,  both  deceased, 
and  against  one  Terence  Kelly ;  and  sought  the  specific  execu- 
tion of  a  contract  for  a  sale  or  exchange  of  lots,  alleged  to  have 
been  made  between  the  complainant  and  Mrs.  Hansell,  on  or 
about  the  29th  June,  1873.  At  the  time  this  contract  was  nuide, 
the  complainant  was  in  possession  of  a  house  and  lot  in  Decatur, 
which  he  had  bought  from  one  H.  M.  Minor,  having  paid  a 
part  of  the  purchase-money,  and  received  a  bond  conditioned 
to  make  title  on  payment  of  the  balance  due,  which  was  about 
$500;  and  Mrs.  Hansell  was  in  possession  of  a  house  and  lot  in 
the  town  of  Moulton,  containing  about  eighteen  or  twenty 
acres,  which  she  claimed  under  a  deed  from  her  said  husband, 
then  deceased,  dated  January  3d,  1867.  This  deed,  a  copy  of 
which  was  made  an  exhibit  to  the  bill,  recited,  as  its  considera- 
tion,- "an  indebtedness  in  a  considerable  sum,  not  ascertained, 
for  the  appropriation  by  me  [grantor]  of  her  separate  property 
derived  from  her  father,"  natural  love  and  affection,  and  one 
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dollar  in  hand  paid  ;  and  it  purported  to  be  attested  by  J.  S. 
Clark,  as  a  subscribing  witness.  The  terms  of  the  contract  for 
the  exchange  of  the  lots,  as  alleged  in  the  bill,  were  these : 
"Orator  aajreed  to  give  her,  Mrs.  Ilansell,  possession  and  con- 
trol of  all  his  title  and  interest  in  and  to  said  Decatur  lot,  and 
to  abandon  and  turn  over  to  her  all  his  right  accruing  under 
said  contract  of  sale  to  him  by  said  Minor,  for  and  on  account 
of  the  payment  of  the  purchase-money  of  said  lot,  before  that 
time  by  him  made,  which  amounted  to  a  considerable  sum,  to- 
wit,  the  sum  of  $778,  or  thereabouts ;  and  Mrs.  Ilansell  agreed 
to  surrender  to  complainant  possession  of  said  Moulton  lot,  and 
to  make  and  deliver  to  him  a  deed  of  conveyance  of  all  her  title, 
right  and  interest  in  said  lot."  The  bill  alleged,  also,  that  the 
parties,  on  the  consummation  of  this  contract,  respectively  de- 
livered and  received  possession  of  the  lots  agreed  to  be  ex- 
changed ;  that  Mrs.  Ilansell  continued  in  the  peaceable  posses- 
sion of  the  Decatur  lot,  until,  having  failed  to  pay  the  balance 
of  the  purchase-money  due  to  Minor,  she  abandoned  the  pos- 
session, or  was  compelled  to  surrender  it  to  him  ;  and  that  the 
complainant  continued  in  the  possession  of  the  Moulton  lot, 
until  he  was  dispossessed,  after  the  death  of  Mrs.  Ilansell,  under 
a  recovery  in  an  action  of  ejectment  brought  against  him  by 
the  children  and  heirs  of  said  John  II.  and  Carrie  H.  Ilansell. 
In  that  action,  the  defendant  (now  complainant)  relied  on  his 
deed  from  Mrs.  Ilansell,  and  her  deed  from  her  husband ;  and 
his  defense  failed  on  the  proof  as  to  the  execution  and  delivery 
of  said  latter  deed. — Goodlett  v.  Hansell^  56  Ala.  346.  The 
present  bill  was  tiled  more  than  two  years  after  the  decision  of 
that  case  by  this  court ;  and  in  the  meantime,  in  November, 
1877,  the  Ilansell  children  had  sold  and  conveyed  said  Mofilton 
lot  to  Terence  Kelly,  at  the  price  of  $600,  Mrs.  Ilansell  joining 
in  the  deed  with  her  children. 

The  special  chancellor,  before  whom  the  cause  was  first  heard, 
sustained  a  demurrer  to  the  bill  for  want  of  equity ;  but  his  de- 
cree was  reversed  by  this  court  on  appeal,  and  the  cause  was 
remanded. — Goodlett  v.  Ilansell^  66  Ala.  151.  After  the  re- 
mandment  of  the  cause,  Kelly  filed  an  answer,  asserting  title 
under  his  purchase  from  the  heirs  of  Ilansell,  Mrs.  Ilansell 
joining  in  the  deed,  as  he  alleged,  for  the  purpose  of  conveying 
her  dower  interest  in  the  land  ;  and  claiming  that  complainant's 
legal  rights  were  decided  adversely  to  him  in  the  action  at  law, 
and  that  he  (respondent)  was  entitled  to  protection  as  an  inno- 
cent purchaser  for  value  against  the  equitable  rights  asserted  by 
the  bill.  The  other  defendants  adopted  the  answer  of  Kelly. 
The  complainant's  deposition  was  taken  in  his  own  behalf,  and 
he  testified  to  the  terms  of  the  contract  of  exchange  between 
himself  and  Mrs.  Ilansell,  as  alleged  in  the  bill ;  but  the  chan- 
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cellor  sustained  the  defendant's  objections  to  this  evidence,  and 
suppressed  it.  The  complainant  also  took  the  deposition  of  D. 
D.  Goodlett,  his  son,  who  testified,  that  he  was  present  and 
heard  the  contract  made  for  the  exchange  of  lots,  being 
then  thirteen  years  old ;  and  he  stated  that,  by  the  terms 
of  the  contract  as  agreed  on,  Mrs.  Hansell  "  was  to  take  the 
Decatur  lot  for  the  Moulton  lot,  and  pay  Mr.  Walden  [Minor's 
agent]  five  hundred  dollars  difference."  The  cause  being  sub- 
mitted for  final  hearing  on  pleadings  and  proof,  the  chancellpr 
rendered  a  decree  in  vacation,  dismissing  the  bill,  but  without 
prejudice;  holding  that,  after  the  suppression  of  the  complain- 
ant's own  testimony,  he  had  failed  to  establish  his  case,  as  there 
was  a  variance  between  the  contract  alleged  in  the  bill  and  that 
proved  by  the  testimony  of  D.  D.  Goodlett. 

The  complainant  appeals  from  this  decree,  and  here  assigns 
as  error,  1st,  the  rulings  of  the  chancellor  on  the  evidence ; 
2d,  the  dismissal  of  the  bill  in  vacation,  without  giving  him 
an  opportunity  to  amend  his  bill ;  and,  3d,  the  final  decree  ren- 
dered. 

Wm.  Cooper,  Thos.  M.  Peters,  and  J.  Wheeler,  for  appel- 
lant.— (1.)  The  substantial  merits  of  tliis  case  were  decided  in 
favor  of  the  complainant  on  the  former  appeal  {Goodlett  v. 
Hansell^  ^^  Ala.  151),  and  it  only  remained  for  him  to  prove 
his  case  as  alleged.  The  contract  is  proved,  substantially  as 
alleged,  and  is  fair,  just,  and  reasonable  in  all  its  parts ;  the 
complainant's  only  remedy  is  a  specific  performance  of  the  con- 
tract, and  he  is  entitled  to  it  as  matter  of  right. —  Gould  v. 
Womack,  2  Ala.  83 ;  Casei/  v.  Holmes,  10  Ala.  776  ;  Pratt  v. 
Lyon.,  4  Porter,  314  ;  Pratt  v.  Lane,  9  Cranch,  491  ;  1  Johns. 
Ch.  131 ;  Brewer  v.  Brewer  <&  Logan,  19  Ala.  481 ;  1  Story's 
Equity,  §  759.  (2.)  Although  Hansell's  deed  to  his  wife  may 
not  have  been  perfected  b}'^  delivery,  she  had  a  perfect  equity 
in  and  to  the  lands  conveyed,  and  this  she  transferred  to  the 
complainant. — Felder  v.  Harper,  12  Ala,  612 ;  K^innehrew  v. 
Kimiehrew,  35  Ala.  628  ;  Wilsoti  v.  Sheppard,  28  Ala.,  623 ; 
Marks  V.  Cowles,  53  Ala.  499  ;  Davidson  v.  Lanier,  51  Ala. 
318  ;  Copeland  v.  Kehoe,  57  Ala.  246 ;  Northington  v.  Faher, 
52  Ala.  47.  (3.)  Kelly  was  a  purchaser  with  full  notice,  actual 
and  constructive,  of  the  complainant's  rights  and  equities,  and 
he  occupies  no  better  or  higher  position  than  his  vendors. 
Horton  V.  Sledge,  29  Ala.  478  ;  Gunn  v.  Brantly,  21  Ala.  646  ; 
Goodwin  V.  Ljyon,  4  Porter,  316  ;  Collins  v.  Whigham,  58  Ala. 
834 ;  3  Bland,  453 ;  1  Story's  Equity,  §§  396-7 ;  Sugden  on 
Vendors,  ch.  11,  §5 ;  2  Hill's  Ch.  426 ;  5  Howard,  279.  (4.)  The 
complainant  was  a  competent  witness  to  testify  to  the  terms  of- 
tlie  contract  between  Iiimself  and  Mrs.  Hansell.  Her  estate 
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was  not  interested,  and  her  administrator  was  not  a  party  to  the 
snit.  Kellv  claims  through  the  heirs  of  John  H.  Ilansell,  who 
claim  through  their  father;  and  he  alleges,  in  his  answer,  that 
Mrs.  Hansell  had  only  a  dower  interest  in  the  lands. — Gresley's 
Ev.  236-38  ;  McGehee  v.  Lehman,  Durr  &  Co.,  ^^  Ala.  316 ; 
Toney  v.  Moore,  4  St.  &  P.  34T ;  McCurry  v.  Hooper,  12  Ala. 
823 ;  17  Howard,  239,  274 ;  21  Ala.  504.  The  Hansell  children 
have  conveyed  their  interest  in  the  land,  tint  without  covenants 
of  warranty,  to  Kelly,  wlio  is  the  only  defendant  really  inter- 
ested ;  and  they  can  neither  be  benefited  nor  injured  by  the 
result  of  this  suit,  nor  can  the  estate  of  their  mother  be  affected 
in  any  way.  (5.)  The  complainant  was  certainly  a  competent 
witness,  as  to  these  matters,  when  the  cause  of  action  accrued ; 
and  if  the  present  statute  renders  him  incompetent  (Code, 
§  30.58),  its  provisions  can  riot  be  applied  to  this  case.  The 
means  of  enforcing  a  contract  are  a  part  of  the  contract  itself, 
or  pertain  to  the  rights  springing  out  of  it ;  and  the  evidence 
competent  or  necessary  to  establish  it  when  made  are  an  essen- 
tial part  of  the  means  to  enforce  it,  which  the  legislature  can 
not  destroy  or  impair. —  Van  Hoffman  v.  ^wt^ry,  4  Wallace, 
535;  Bronson  v.  Kinzic,  1  Howard,  311;  Steamboat  Farmer 
V.  McCraw,  31  Ala.  659.  (6.)  The  objection  to  the  complain- 
ant's competency  was  waived  by  filing  cross-interrogatories, 
which  called  for  new  n)atter  beyond  and  outside  of  the  direct 
interrogatories;  and  having  made  him  their  witness  as  to  these 
matters,  the  defendants  can  not  exclude  or  suppress  the  testi- 
mony.—Gresley's  Ev.  61  ;  1  Phil.  Ev.  436-7  ;  1  Stark.  Ev.  34 ; 
WoodcocTc  V.  Bennett,  1  Cowen,  742 ;  1  John.  Ch.  62 ;  10  John. 
542  ;  Field  v.  Holland,  6  Cranch,  24.  (7.)  The  complainant's 
case  is  established,  substantially  as  alleged,  by  the  testimony  of 
D.  D.  Goodlett,  without  the  aid  of  the  complainant's  own  tes- 
timony. That  there  is  no  material  variance  between  the 
testimony  of  this  witness  and  the  allegations  of  the  bill,  as  to 
the  terms  of  the  contract,  see  Harrison  v.  Weaver,  2  Porter, 
542 ;  Hair  v.  Little,  28  Ala.  236  ;  Montgomeinj  v.  Givhan, 
24  Ala.  568 ;  Lanier  v.  Hill,  25  Ala.  554 ;  Lx>cm  v.  Palmer, 
26  Ala.  312.  (8.)  If  there  was  such  a  variance,  then  the  bill 
ought  not  to  have  been  dismissed  in  vacation,  without  giving 
the  complainant  an  opportunity  to  amend. — Bishop  v.  Wooa, 
59  Ala.  253 ;  Kingsbury  v.  Milner,  69  Ala.  502. 

W.  P.  CnrrwooD,  and  H.  A.  Sharpe,  contra. — (1^  As  to 
the  terms  of  the  contract  between  himself  and  Mrs.  Hansell, 
the  complainant  was  not  a  competent  witness  in  this  suit,  being 
disqualified  by  the  express  provisions  of  the  statute. — Code, 
§  3058;  Ala.  Gold  Li/e  Ins.  Co.  v.  Sledge,  62  Ala.  568; 
Waldman  v.  Crotnmelin,  46  Ala.  580;    Stuckey  v.   Bellah, 
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41  Ala.  705 ;  Lewis  v.  Easton^  50  Ala.  471 ;  Boyhin  v.  Smith, 
65  Ala.  299 ;  McCrary  v.  Bask,  60  Ala.  374  ;  Keel  v.  LarMn, 
72  Ala.  493.  (2.)  So  far  as  affects  this  case,  the  new  statute 
and  the  old  are  substantially  the  same ;  and  if  there  be  any 
material  difference,  the  legislature  had  the  power  to  make,  as  it 
has  made,  the  new  law  operative  on  existing  causes  of  action. 
Cooley's  Const.  Lim.  208.  (3.)  Leaving  the  complainant's  own 
testimony  out  of  consideration,  his  case  fails  on  the  proof,  the 
other  evidence  leaving  it  in  great  doubt  and  uncertainty. 
Aday  v.  Echols,  18  Ala.  353  ;  Goodwin  v.  Lyon,  4  Porter,  297; 
Danforth  v.  Laney,  28  Ala.  274;  Blackwilder  v.  Loveless, 
21  Ala.  371 ;  1  Brick.  Dig.  692,  §  768.  (4)  The  complainant's 
case  failing  on  the  proof,  the  most  he  could  ask  was  a  dismissal 
of  his  bill  without  prejudice,  which  the  chancellor  granted. 
Carver  v.  Eads,  65  Ala.  190. 

SOMERVILLE,  J.— The  complainant,  Goodlett,  is  clearly 
not  a  competent  witness,  in  the  present  suit,  as  to  the  trade  or 
exchange  of  lands  alleged  to  have  taken  place  between  himself 
and  Mrs.  Hansel!  during  her  life-time.  He  is  excluded  by  the 
provisions  of  section  3058  of  the  Code  of  1876,  as  it  has  been 
repeatedly  construed  by  the  past  decisions  of  this  court.  This 
land  trade,  for  the  specific  performance  of  which  the  bill  is 
filed,  was  a  transaction  with  the  deceased,  involving  many 
statements  made  by  her  as  to  its  terms  and  conditions.  If  the 
suit  were  one  directly  against  the  estate  of  Mrs.  Hansell,  the 
complainant's  testimony  would  be  excluded  by  the  very  letter 
of  the  statute. — Code,  §  3058.  It  would  be  prejudicial  to  the 
rights  of  the  decedent,  whose  estate  might  be  liable  to  diminu- 
tion by  reason  of  it. — Ala.  Gold  Life  Lns.  Co.  v.  Sledge, 
62  Ala.  566.  The  statute  has  been  uniformly  construed  to  em- 
brace man}'  cases,  within  its  spirit  and  purpose,  which  do  not 
fall  within  its  letter.  Benejiciaries,  who  are  not  directly 
parties  of  record,  have  been  held  to  be  excluded  for  incom- 
petency.— Drew  V.  Simmons,  58  Ala.  463  ;  McCrary  v.  Bash, 
60  Ala.  374 ;  L{^eel  v.  Larhin,  72  Ala.  493.  In  a  suit  by  a 
transferree,  the  transferror,  though  not  a  party  to  the  action, 
has  been  excluded. — Lewii  Adm^r  v.  Easion,  50  Ala.  470. 
And,  generally,  the  statute  is  construed  to  protect,  not  only  the 
estate  of  a  decedent,  where  the  purpose  or  result  of  the  evi- 
dence would  be  to  diminish  it,  but  also  the  rights  of  heirs,  or 
others,  who  claim  in  succession  under  the  decedent. — Boykin  v. 
Smith,  65  Ala.  294 ;  I^ey  v.  Jones,  52  Ala.  238. 

2.  It  is  very  true,  as  insisted,  that  the  defendants,  or  adver- 
sary pa,rties,  had  a  right  to  waive  the  objection  to  the  com- 
plainant's testimony  based  on  his  incompetency,  the  statute 
being  for  tiie  protection  of  estates,  and  those  claiming  in  suc- 
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cession  or  privity. — Dudhy  v.  Steele^  71  Ala.  423.  But  the 
mere  cross-examination  of  the  complainant,  coupled  with  a 
timely  objection  to  his  competency  previously  interposed,  would 
not  constitute  such  a  waiver.  The  uniform  practice  is  to  first 
object  to  the  competency  of  the  witness,  either  in  whole  or 
part,  and  then  proceed  to  cross-examine.  Any  other  course 
would  lead  to  intolerable  delays  in  the  administration  of  justice. 

3.  It  is  argued  by  appellant's  counsel,  that  in  as  much  as 
the  complainant  was  a  competent  witness  to  establish  his  title, 
under  the  statute  existing  at  the  time  of  his  alleged  contract  in 
1873,  under  the  provisions  of  section  2704  of  the  Revised  Code 
of  1867,  the  General  Assembly  had  no  constitutional  power  to 
deprive  him  of  the  right  by  changing  the  rule  of  evidence,  as 
was  done  by  the  act  of  March  2, 1875,  now  embodied  in  section 
3058  of  the  present  Code,  which  we  have  attempted  to  construe 
above.  Without  committing  ourselves  to  the  view,  that  there 
is  any  material  difference  in  the  meaning  of  the  two  statutes, 
so  far  as  concerns  the  (piestion  under  discussion,  it  is  manifest 
that  the  argument  is  without  force.  While  retroactive  crimi- 
nal legislation  is  prohibited  by  both  the  Federal  and  State 
constitutions,  under  the  designation  of  ex-post-facto  laws,  and 
therefore,  any  change  in  the  laws  of  evidence,  rendering  a 
criminal  conviction  more  easy  than  it  was  when  the  crime  was 
committed,  would  be  offensive  to  constitutional  provisions;  the 
rule  is  otherwise  as  to  changes  in  the  rules  of  evidence  in  civil 
cases.  These  pertain  to  the  remedy,  and  form  no  part  of  the 
obligation  of  an  existing  contract.  It  is  a  plain  proposition, 
free  from  all  doubt,  that  no  one  possesses  a  vested  right  to  ex- 
isting rules  of  evidence,  in  civil  causes  of  action,  and  the  law- 
making power  are  at  liberty  to  change  tliem,  from  time  to  time, 
within  the  broad  latitude  of  their  "sound,  discretion. — Coolev's 
Const.  Lim.  208  ;  Sedgw.  Const.  &  St.  Law,  689,  691. 

4.  We  have  examined  the  testimony  of  the  various  witnesses 
in  this  case,  with  great  care ;  and  there  is  much  in  the  record 
which  strongly  inclines  us  against  reversing  the  decree  of  the 
chancellor,  refusing  specific  performance  of  the  contract  sought 
to  be  enforced  by  complainant.  Leaving  out  of  view  the  vast 
deal  of  illegal  evidence,  which  the  chancellor  has  properly  re- 
fused to  consider,  there  is  one  point  upon  which  we  prefer  to 
place  our  affirmance  of  his  decree.  We  are  not  satisfied  from  the 
evidence  that  Mrs.  Ilansell,  through  whom  the  complainant 
claims  title,  had  any  interest,  legal  or  equitable,  in  the  "  Moul- 
ton  lot,"  the  conveyance  of  wliich  by  the  defendants  is  sought 
to  be  compelled  by  specific  performance  in  this  suit.  The  rule 
prevails,  that  if  the  allegations  of  the  bill  are  not  established 
by  clear  and  definite  proof,  or  if  the  evidence  is  left  in  doubt 
and  uncertainty,  the  court  will  refuse  to  decree  specific  per- 
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formance. — Aday  v.  Echols,  IS  Ala.  353;  Ellis  v.  Burden, 
1  Ala.  458. 

5-6.  In  our  judgment,  it  is  left  in  great  uncertainty  and 
doubt,  whether  or  not  the  deed,  under  which  Mrs.  Hansell 
claimed  this  property  by  conveyance  from  her  husband,  bear- 
ing date  the  3d  day  of  January,  1867,  was  ever  delivered  to  her 
hy  him,  so  as  to  operate  as  a  deed.  The  only  attesting  witness 
to  the  instrument  was  James  S.  Clark,  who  testifies  that  his 
own  signature,  or  attest,  was  placed  to  it  after  the  death  of  the 
grantor,  and  on  the  request  of  the  grantee.  Neither  he,  nor 
any  otlier  person,  proves  its  delivery.  The  only  evidence  of 
such  delivery  consists  in*  its  possession  by  Mrs.  Hansel],  who  is 
shown  to  have  claimed  the  property  under  it.  This,  if  unre- 
butted,  might  j!?/'^wrt^y«c^e  be  sufficient.  It  is  sought  to  over- 
come this  presumption  of  delivery  by  introducing  the  testimony 
of  Mrs.  Hansell  herself,  given  during  her  life,  in  a  certain  suit 
at  law  involving  the  title  to  this  same  property,  in  which  the 
present  defendants,  excepting  alone  Kelly,  were  plaintiffs,  and 
JDavid  C.  Goodlett,  the  present  complainant,  was  defendant  in 
ejectment.  Mrs.  Hansell,  being  now  deceased,  her  testimony 
in  the  former  suit  is  admissible  in  the  present  suit,  without  any 
question.  The  subject  of  controversy  in  the  two  suits  is  the 
same,  involving  the  title  to  the  same  tract  of  realty,  and  the 
parties  are  the  same,  excepting  only  one,  who  claims  title 
through  privity  with  the  plaintiffs  in  the  former  suit.  This 
brings  the  case  within  the  rule. — Long  v.  Davis,  18  Ala.  801 ; 
■Clealand  V.  Huey,  75.343;  1  Green  1.  Ev.  163;  2  Best  Ev. 
§  496;  Marler  v.  The  State,  67  Ala.  55.  There  is  some  contro- 
versy, as  to  what  Mrs.  Hansell  swore  on  the  former  trial,  as  to 
how  she  came  in  possession  of  the  deed  ;  but  the  evidence  on 
the  subject  is  not  conflicting,  or  irreconcilable.  We  feel  no 
hesitation  in  believing  that  her  statement  was,  that  she  found 
the  deed  among  the  papers  of  her  husband,  after  his  decease. 
This  seems  probable  in  view  of  the  imperfection  of  the  instru- 
ment for  want  of  acknowledgment  by  the  grantor,  or  attesta- 
tion by  any  witness.  The  husband  of  the  alleged  grantee,  be- 
ing a  lawyer  by  profession,  would  not  probably  be  ignorant  of 
this  plain  requisite  to  the  validity  of  a  deed,  which  is  a  matter 
of  common  learning,  and  would  not,  therefore,  have  been  likely 
to  deliver  it  in  its  imperfect  state.  If  the  deed  in  controversy 
was  never  delivered  by  Hansell  to  his  wife,  she,  of  course,  ac- 
quired no  title  to  the  property,  and  could  herself  confer  none. 

In  this  view  of  the  case,  there  is  a  fatal  defect  in  the  proof, 
and  a  consequent  variance  between  allegata  dind  probata,  which 
do  not  correspond.  The  complainant  has  failed  to  establish  a 
necessary  averment  of  his  bill,  without  which  he  mast  also 
necessarily  fail  to  recover. 
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There  are  other  grounds,  perhaps,  upon  which  we  might 
safelj  place  our  affirmance  of  the  chancellor's  decree,  but  these 
we  do  not  propose  to  consider. 

7.  It  is  suggested  that  the  decree  is  erroneous,  because  the 
dismissal  of  the  bill  was  in  vacation,  and  not  in  term  time.  This 
would  be  true,  if  the  judgment  of  the  court  had  been  on  de- 
murrer to  the  bill  (or,  perhaps,  on  motion  to  dismiss  the  bill  for 
want  of  equity),  as  in  the  cases  of  Kingshury  v.  Milrier,  69 
Ala.  502,  and  other  cases  in  which  we  have  followed  that  rul- 
ing. But  no  amendment  of  t|je  pleadings  can  supplement  the 
failure  of  the  proof,  and  the  case  is  not  one  whose  defects  can 
be  cured  by  amendment. 

Affirmed. 


Bailey,  Davis\&  Co,  v.  Timberlake. 

Bill  in  Eguity  for  Reformation  of  Mortgage,   Redeinrvption, 
Account,  and  Foreclosure. 

1.  Reformation  of  mortgage  as  against  subsequent  judgment  creditors. 
The  statutes  of  registration,  for  the  protection  of  judgment  creditors 
against  unrecorded  conveyances  (Code,  §§2166-7),  relate  only  to  con- 
veyances of  the  legal  estate  in  lands,  and  have  no  application  to  mere 
equitable  estates  or  interests,  which  are  not  subject  to  the  lien  of  execu- 
tions or  judgments,  and  are  not  within  the  policy  of  the  statutes ;  and 
there  is  nothing  in  the  statutes  which,  as  in  favor  of  judgment  creditors, 
forbids  the  reformation  of  a  recorded  mortgage  by  a  court  of  equity,  so  as 
to  make  it  include  lands  which  were  omitted  by  mistake. 

2.  Protection  to  bona  fide  purchaser  without  notice. — A  borM  fide  pur- 
chaser for  valuable  consideration  is  entitled  to  protection  against  all 
latent  equities  of  which  he  had  no  notice,  whether  he  purchased  under 
contract  with  the  holder  of  the  legal  title,  or  at  a  sale  under  execution 
against  him  ;  but,  whether  a  judgment  creditor,  purchasing  at  a  sale  un- 
der his  own  execution,  and  paying  the  price  bid  by  entering  satisfaction 
of  his  judgment,  is  entitled  to  protection  as  a  bona' fide  purchaser  for  val- 
uable consideration,  is  a  question  as  to  which  there  is  some  conflict  of 
authority,  and  wiiich  does  not  arise  in  this  case,  the  sale  under  execu- 
tion being  a  nullity. 

3.  Foreclosure  of  mortgage,  by  sale  under  power  ;  statutory  right  of  re- 
demption.— A  sale  of  lands  under  a  power  contained  in  a  mortgage,  or 
deed  of  trust  for  the  benefit  of  a  creditor,  cuts  off  the  mortgagor's  etjuity 
of  redemption  as  effectually  as  a  decree  of  strict  foreclosure,  and  leaves 
nothing  in  him  but  the  statutory  right  or  privilege  of  redemption  (Code, 
§§  2877-80),  which  is  not  subject  to  levy  and  sale  under  execution  at  law. 

Appeal  from  the  Chancery  Court  of  Jackson. 

Heard  before  the  Hon.  N.  S.  Graham. 

The  bill  in  this  case  was  filed  on  the  25th  September,  1SS3, 
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by  J.  P.  and  J.  S.  Timberlake,  as  the  administrators  of  the 
estate  of  Henry  Bunn,  deceased,  against  John  P.  Bynurfl  and 
wife,  and  against  the  persons  composing  the  partnership  of 
Bailey,  Davis  &  Co.,  a  mercantile  firm  doing  business  in  Nash- 
ville, Tennessee ;  and  sought,  1st,  the  reformation  of  a  mort- 
gage, executed  to  the  complainants  by  said  Bjnum  and  wife, 
by  correcting  an  erroneous  description  of  the  lands  conveyed ; 
2d,  a  redemption  of  the  property  from  said  Bailey,  Davis  & 
Co.,  who  were  judgment  creditors  of  said  Bynum,  had  bought 
the  property  at  a  sale  under  ex^ution  on  their  own  judgment, 
and  had  afterwards  redeemed  from  one  Marcellus  Townsend, 
the  purchaser  at  a  sale  made  by  W.  H.  Robinson,  as  trustee, 
under  a  deed  of  trust  executed  to  him  by  said  Bynum  and  wife  ; 
and,  3d,  an  account  and  foreclosure  of  the  complainants'  mort- 
gage.    The  complainants'   mortgage  was   dated  March  15th, 

1880,  and  was  duly  recorded ;  and  it  purported  to  convey,  with 
other  lands,  three  lots  in  the  town  of  Scottsboro,  described  as 
lots  138,  139,  140 ;  but  the  bill  alleged  that  these  numbers  were 
inserted  by  mistake,  and  that  the  lots  intended  to  be  conveyed 
were  Nos.  133,  134,  and  135.  Tlie  deed  to  Robinson,  as  trus- 
tee, to  secure  a  debt  due  to  one  Daniel  Townsend,  was  dated 
July  24tli,  18T5,  and  conveyed  the  same  property,  by  the  same 
erroneous  description.  The  debt  to  Townsend  not  being  paid 
at  maturity,  Robinson  sold  the  property,  on  the  20th  April, 

1881,  under  the  provisions  of  the  deed  ;  and  Marcellus  Town- 
send  became  the  purchaser  at  the  sale.  Bailey,  Davis  &  Co. 
recovered  a  judgment  against  Bynum,  on  the  2d  June,  1881 ; 
an  execution  on  their  judgment  was  levied  on  the  lots  num- 
bered 133,  134,  and  135,  and  on  the  other  lands  conveyed  by 
said  mortgage  and  deed  of  trust ;  and  at  the  sale  under  this  levy, 
in  September  1881,  they  became  the  purchasers,  for  an  amount 
much  less  than  their  judgment,  and  received  the  sheriff's  deed. 
On  the  4th  January,  1882,  Bailey,  Davis  &  Co.  redeemed  from 
Townsend,  the  purchaser  at  the  sale  made  by  Robinson,  and,  as 
the  bill  alleged,  they  refused  to  allow  the  complainants  to  re- 
deem from  them,  ijnder  an  offerand  tender  made  in  conformity 
to  the  requisitions  of  the  statute.  On  these  facts,  as  alleged  in 
the  bill,  the  complainants  prayed  a  reformation  of  their  mort- 

gage,  a  redemption  as  junior  mortgagees  from  Bailey,  Davis  & 
'O.,  an  account  and  foreclosure  of  their  mortgage,  and  general 
relief.  A  demurrer  to  the  bill  was  filed  by  Bailey,  Davis  & 
Co.,  assigning  specially  seven  causes  or  grounds  of  demurrer, 
which  demurrer  the  chancellor  overruled  ;  and  they  here  assign 
his  decree  as  error. 

RoniNSON  &  Brown,  for  appellants. — The  registration  statutes 
are  intended  for  the  protection  of  subsequent  judgment  cred- 
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iters,  and  of  innocent  purchasers,  and  should  receive  a  liberal 
construction  in  their  favor.  Conveyances  are  required  to  be 
recorded  "word  for  word  ;"  the  registration  is  made  constructive 
notice,  and  equivalent  to  actual  notice  of  their  contents ;  and 
the  parties  are  protected  against  negligence  or  mistake  on  the 
part  of  the  recording  officer.  Beyond  this  the  statutes  do  not 
go,  and  third  persons  have  a  right  to  claim  their  protection, 
M'hen  not  chargeable  with  actual  notice  or  negligence.  These 
appellants  are  not  charged  by  the  bill  with  actual  notice,  and 
the  record  does  not  charge  them  with  constructive  notice. 
They  have  acquired  the  legal  title  by  the  sheriff's  deed,  and 
they  have  an  equity  at  least  equal  to  the  complainants.  As 
judgment  creditors,  they  are  entitled  to  protection  against  the 
complainants'  asserted  equity.  The  subsequent  acknowledgment 
of  a  defective  conveyance  will  not  be  allowed  to  relate  back,  to 
the  prejudice  of  creditors  (Z^eWow  v.  White,  52  Ala.);  nor 
should  a  correction  of  any  other  mistake  or  omission  be  allowed 
any  greater  effect. — Pollard  v.  Cocke,  19  Ala.  188  ;  Daniel  v. 
/Sorrells,  9  Ala.  446.  The  appellants  are  not  only  judgment 
creditors,  but  purchasers  at  execution  sale,  and  in  that  charac- 
ter they  are  entitled  to  claim  protection  against  an  unrecorded 
mortgage,  or  any  latent  equity  of  which  they  had  no  notice. — 
JPash  V.  Ravisies,  32  Ala.  451 ;  Dudley  v.  Abner,  52  Ala.  581 ; 
Barker  v.  Bell,  37  Ala.  354 ;  Turner  v.  Kelly,  70  Ala.  85. 

Norwood  &  Norwood,  contra. — On  the  facts  alleged  in  the 
bill,  the  complainants  have  a  clear  right  to  a  reformation  of 
their  mortgage  as  against  Bynum  and  wife,  and  also  against 
Bailey,  Davis  &  Co.,  unless  the  latter  can  claim  protection 
against  this  equity.  As  purchasers  at  the  execution  sale,  the 
appellants  acquired  nothing,  since  the  judgment  debtor  then 
had  no  interest  subject  to  sale  under  execution  ;  and  as  pur- 
chasers at  their  own  sale,  for  less  than  the  amount  due  on  their 
judgment,  they  have  parted  with  nothing,  and  can  not  be  re- 
garded as  purchasers  for  valuable  consideration. — Dickerson  xi. 
Tillinghurst,  25  Amer.  Dec.  528 ;  Waimoright  v.  Flanders,  8 
Cent.  Law  Journal,  39  ;  Early  c&  Lane  v.  Owens,  68  Ala.  180 ; 
Stone  V.  Hale,  17  Ala.  557;  40  Geo.  535.  The  statutes  of  reg- 
istration, as  in  favor  of  judgment  creditors,  relate  only  to  con- 
veyances of  the  legal  estate,  and  can  not  be  applied  to  equitable 
rights  or  interests. 

BRICKELL,  C.  J. — The  demurrer  of  appellants,  Bailey, 
Davis  &  Co.,  to  the  original  bill,  assigns  two  separate  and  dis- 
tinct causes,  though  stated  in  varying  form  and  terms.  The 
first  is,  that  as  they  are  not  averred  to  have  had  notice  of  the 
erroneous  description  or  designation  of  a  part  of  the  lands  em- 
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braced  in  the  mortgage  to  the  appellees,  as  judgment  creditors 
of  the  mortgagor,  they  are  protected  by  the  statute  of  registra- 
tion against  a  reformation  or  correction  of  the  description,  so 
as  to  apply  the  mortgage  to  the  lands  really  intended  to  be  con- 
veyed. The  second  is,  that,  if  not  entitled  to  protection  as 
judgment  creditors,  they  are  as  purchasers  under  the  execution 
sale  and  the  conveyance  made  to  them  by'  the  sheriff. 

1.  The  statutes  of  registration  relate  only  to  conveyances  of 
the  legal  estate  in  lands, — not  to  equitable  interests,  often  inca- 
pable of  registration,  and  to  which  it  is  not  practicable  to  apply 
the  policy  pervading  the  statutes.  Such  equities  or  interests 
are  not  subject  to  the  lien  of  judgments  or  executions  at  law, 
and  there  can  be  no  reason  for  declaring  them  unavailing  as  to 
the  judgment  creditor,  who  has  not,  and  can  not  acquire,  a  lien 
upon  them  for  the  satisfaction  of  his  judgment — Falkner  v. 
Leith^  12  Ala.  165 ;  Fash  v.  Eavisies,  32  Ala.  451 ;  Donald  v. 
Hewitt,  33  Ala.  534 ;  2  Lead.  Cas.  Eq.,  Part  I,  226.  Against 
outstanding  and  prior  conveyances  of  the  legal  estate,  not  re- 
corded as  the  statutes  require,  and  of  which  he  is  without  no- 
tice, protection  is  afforded  him,  because,  by  the  issue  and  deliv- 
ery of  execution  to  the  sheriff,  a  lien  is  acquired,  which  it  is  the 
policy  of  the  statute  to  preserve,  entitling  it  to  precedence  as 
a  reward  of  diligence,  and  to  discourage  dormant  conveyances. 
The  lien  is,  however,  subordinate  to  all  the  equities,  not  tainted 
with  fraud,  binding  on  the  legal  estate,  which  could  have  been 
maintained  and  enforced  against  the  judgment  debtor. — 2  Lead. 
Cas.  Eq.,  Part  I,  89.  There  is  no  more  frequent  application 
of  this  principle,  than  to  suits  in  equity  for  the  reformation  of 
defective  conveyances  of  lands,  or  of  other  instruments  of  which 
registration  is  necessary.  The  court  intervenes,  and  enforces 
the  equity  against  all  others  than  a  hona  fide  purchaser  for  a 
valuable  consideration  without  notice.  In  this  relation  a  judg- 
ment creditor  does  not  stand ;  he  is  not  a  purchaser ;  has  not  a 
jus  in  re,  nor  dijus  ad  rem.  All  he  has  acquired,  or  can  ac- 
quire, is  a  mere  general,  inchoate  lien  upon  the  lands  or  estate 
of  his  debtor  subject  to  execution  ;  and  a  court  of  equity  will 
not  suffer  the  lien  to  be  so  employed,  that  property  which,  in 
equity  and  good  conscience,  belongs  to  another  tlian  the  debtor, 
shall  be  taken  and  applied  to  the  satisfaction  of  the  judgment. 
1  Story's  Equity,  §  165;  Ih.  %  1502;  Hale  v.  Stone,  17  Ala. 
557 ;  Whitehead  v.  Brown,  18  Ala.  652 ;  Larkins  v.  Biddle, 
21  Ala.  252;  Early  v.  Owens,  68  Ala.  171. 

2.  While  the  lien  of  a  judgment,  or,  under  our  statutes,  the 
lien  of  an  execution,  is  limited  and  confined  to  the  estate  of  the 
debtor,  not  cutting  off  equities  capable  of  enforcement  against 
him,  the  rule  does  not  apply  to  a  purchaser  for  valuable  con- 
sideration, without  notice,  at  a  sale  under  the  execution  and 

Vol..  i.xxiv. 


1883.]  OF  ALABAMA.  225 

[Bailey,  Davis  &  Co.  v.  Timberlake.] 

judgment.  The  right  of  a  hona  Jide  purchaser  to  protection 
against  latent  equities,  of  which  he  has  no  notice,  is  generally 
regarded  as  the  same,  whether  the  purchase  is  by  contract  with 
the  holder  of  the  legal  estate,  or  at  a  forced  sale,  the  act  of  the 
law. — Ohio  Life  Ins.  c&  Tr.  Co.  v.  Ledyard^  8  Ala.  866 ;  Fash 
V.  Ravisies,  32  Ala.  451 ;  2  Lead.  Cas.  Eq.,  Pt.  I,  93  et  seq. 
There  is  some  conflict  of  authority,  whether  the  judgment 
creditor,  if  he  becomes  the  purchaser,  and  pays  the  purchase- 
money  by  the  mere  satisfaction  of  his  judgment,  in  whole  or 
in  part,  is  entitled  to  stand  in  the  relation  of  a  hona  jide  pur- 
chaser.— 2  Lead.  Cas.  Eq.,  Pt.  I,  94 ;  Freeman  on  Executions, 
§  336 ;  Ohio  Life  Ins.  cfe  Tr.  Co.  v.  Ledyard,  supra  '  Fash  v. 
Mavisies,  supra  i  Saffold  v.  Wade,  51  Ala.  214.  Upon  that 
question  it  is  not  now  necessary  to  enter  into  a  discussion,  or 
express  an  opinion ;  for  it  is  apparent  that  the  sale  by  the  sher- 
iff was  a  nullity, — the  judgmeut  debtor,  at  the  time  of  the  levy 
and  sale,  not  having  an  estate  or  interest  in  the  lands  which  was 
subject  to  the  execution. 

3.  The  deed  of  trust  to  Robinson,  for  the  security  of  the 
debt  to  Townsend,  was  older  than  the  mortgage  to  the  appel- 
lees, and  older  than  the  judgment  under  which  tlie  sheriff  made 
the  sale.  Before  the  rendition  of  the  judgment,  Robinson,  the 
trustee,  in  execution  of  the  power  with  which  the  deed  clothed 
him,  made  sale  of  the  lands ;  Marcellus  Townsend,  from  whom 
Bailey,  Davis  &  Co.  redeemed,  becoming  the  purchaser.  The 
sale  as  effectually  cut  off  and  barred  the  equity  of  redemption, — 
the  only  estate  or  interest  in  the  lands  residing  in  the  judgment 
debtor, — as  a  decree  of  strict  foreclosure  would  have  done.  1  he 
legal  and  equitable  estates  were  by  the  sale  united  in  the  pur- 
chaser, and  all  that  remained  to  the  judgment  debtor  was  the 
statutory  right  or  privilege  of  redemption,  which  is  not  prop- 
erty, but  a  mere  matter  of  jurisdiction,  and  is  not  the  subject 
of  sale  under  execution  at  law. — Childress  v.  Mmiette,  54  Ala. 
317.  The  right  of  the  judgment  debtor  was  the  mere  privilege 
of  re-purchasing  the  lands  upon  the  terms  prescribed  in  the 
statute ;  a  right  which  does  not  arise  until  after  a  sale  under  the 
decree  of  a  court  of  chancery,  or  under  execution  at  law,  or  in 
the  execution  of  a  power  in  a  mortgage  or  deed  of  trust ;  and 
it  is  forfeited,  if  there  is  not  an  exercise  of  it  in  the  precise 
mode  prescribed  by  the  statute. — Spoor  v.  Phillips,  27  Ala.  193  \ 
Paulling  v.  Meade,  23  Ala.  505 ;  Sanford  v.  Ochtalomi,  Ih. 
609.  So  far  from  the  statutes  contemplating  that  the  right  or 
privilege  shall  be  subject  to  levy  and  sale  under  execution,  they  • 
confer  upon  judgment  creditors  a  distinct,  independent  right 
of  redemption,  which  can  not  be  impaired  or  forfeited  by  acts 
of  the  debtor,  which  would  operate  a  destruction  or  forfeiture 
of  his  rights. — Trimble  v.  \\  iUiainson,  49  Ala.  525.  The  ex- 
15 
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ecution  sale  passed  no  interest  in  the  lands,  and  by  it  the  pur- 
chaser acquiVed  no  right  which  any  court,  either  of  law  or  equity, 
will  notice  and  protect. 

As  junior  mortgagees,  having  acquired,  before  the  sale  by 
the  trustee,  the  equity  of  redemption  of  the  mortgagor,  the  ap- 
pelles  were  entitled  to  redeem  from  the  purchaser  at  the  sale 
made  by  the  trustee,  Robinson.  A  mortgagee  has  the  statutory 
right  of  redemption,  whether  a  «ale  of  the  lands  subject  to  the 
mortgage  has  been  made  under  execution  at  law,  or  under  a 
prior  mortgage  or  deed  of  trust.— Freeman  on  Executions, 
I  317.  They  have  an  equal  right  to  redeem  from  a  junior 
judgment  creditor  who  lias  redeemed  from  a  purchaser,  under 
the  terms  prescribed  in  the  statute. 

The  demurrers  were  not  well  taken,  and  the  decree  overrul- 
ing them  mnst  be  affirmed. 


The  State,  ex  rel.  8toAv  ^^  City  Council 
of  Montgomery. 

Bill  in  Equity^  for  Injunction  against  Municipal  Tax. 

1.  Municipal  bonds  in  aid  of  railroad ;  injunction  of  tax  to  pay  inter- 
est on. — The  corporate  authorities  of  the  city  of  Montgomery  having 
been  authorized,  by  special  statute,  to  submit  to  a  vote  of  the  citizens 
the  question  of  granting  aid  to  the  South  and  North  Alabama  Railroad 
Company,  on  the  terms  agreed  on  between  the  said  corporate  authorities 
and  the  directors  of  the  railroad  company,  and  to  issue  city  bonds  in  aid 
of  the  railroad,  if  the  election  resulted  in  favor  of  subscription  ;  the  issue 
and  negotiation  of  the  city  bonds  might  be  enjoined,  at  the  suit  of  indi- 
vidual citizens  and  tax-payers,  on  the  grounds  that  a  majority  of  those 
voting  at  the  election  did  not  in  fact  vote  in  favor  of  subscription,  and 
that  the  propositions  voted  on  were  afterwards  changed,  to  the  detriment 
of  the  city,  by  agreement  between  the  city  authorities  and  the  railroad 
directors,  "  if  these  facts  had  been  shown  at  the  proper  time ;"  but,  the 
bonds  having  been  issued,  being  regular  on  their  face,  negotiable  in  form, 
and  having  passed  into  the  hands  of  third  persons,  as  purchasers  for 
value,  who  are  not  charged  with  knowledge  or  notice  of  any  irregularity 
in  their  issue,  as  against  them  such  irregularities  avail  nothing,  and  the 
tax-payers  can  not  enjoin  the  collection  of  a  municipal  tax  levied  to  pay 
the  interest  on  them. 

2.  Burden  of  proof  as  to  notice. — As  against  the  holders  of  negotiable 
municipal  bonds,  an  averment  of  notice  of  irregularities  in  their  issue 
which  would  invalidate  them,  though  necessary  in  a  bill  which  seeks  to 
enjoin  their  collection,  is  negative  in  its  character,  and  does  not  impose 
on  the  complainants  tlie  onus  of  proving  notice. 

3.  Special  statute  authorizing  city  of  Montgomery,  on  vote  of  citizens,  to 
aid  in.  construction  of  South  and  North  Alabama  railroad ;  certificate  of 
managers,  as  to  result  of  election;  difference  bettveen  propositions  voted  on 
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and  those  afterwards  accepted ;  levy  of  tax  on  real  estate  only. — As  to  the 
constrnction  of  the  act  approved  JDecember  7th,  1866,  entitled  "  An  act 
to  authorize  the  city  of  Montgomery  to  aid  in  building  and  equipping  the 
South  and  North  Alabama  railroad  from  Montgomery  to  Limekiln" 
(Sess.  Acts  1866-7,  pp.  144-46);  the  election  held  uncler  said  act ;  the 
conclusiveness  of  the  certificate  of  the  managers,  as  to  the  result  of  that 
election  ;  the  alleged  difference  between  the  propositions  voted  on  and 
those  afterwards  accepted  by  the  city  authorities,  and  the  validity  of  a 
tax  levied  on  real  estate  only  to  pay  the  interest  on  the  bonds  issued, — 
these  questions  were  decided  adversely  to  the  present  appellants,  in  the 
case  of  Winter  v.  City  Council  of  Montgomery  (65  Ala.  403-17),  which 
see. 

4.  Appeal  bond. — Wh'^n  an  appeal  bond,  in  a  chancery  case,  is  made 
payable  to  the  register,  instead  of  the  appellee,  a  judgment  for  costs  can 
not  be  rendered  against  the  sureties,  on  an  affirmance,  the  only  remedy 
against  them  being  by  action  on  the  bond. 

5.  Costs  against  relators. — AVhen  a  bill  in  equity  is  filed  by  the  attor- 
ney-general in  the  name  of  the  State,  on  the  relation  of  certain  private 
citizens  and  tax-payers,  and  for  their  benefit,  costs  may  be  adjudged 
against  the  relators,  on  a  dismissal  of  the  bill. 

Appeal  from  the  Chancery  Court  of  Montgomery. 

Heard  before  the  Hon.  Jno.  A.  Foster. 

The  bill  in  this  case  was  liled  on  the  20th  April,  1874,  by 
Benj.  Gardner,  as  attorney-general,  in  the  name  of  the  State, 
on  the  relation  of  J,  P.  Stow  and  others,  citizens,  tax-payers, 
and  owners  of  real  estate  in  the  city  of  Montgomery,  against 
the  corporate  authorities  of  said  city ;  and  souo;ht  to  enjoin  the 
collection  of  a  special  tax  of  one  por-cent.  on  tlie  assessed  valne 
of  all  taxable  real  property  in  the  city  of  Montgomery,  which 
had  been  levied  by  the  corporate  authorities  of  the  city,  for 
the  year  1873,  to  pay  the  interest  on  certain  bonds  of  the  city 
issued  in  aid  of  the  South  and  North  Alabama  Railroad  Com- 
pany. The  bonds  were  issued  under  authority  of  the  special 
act  approved  December  7th,  1866,  entitled  "An  act  to  authorize 
the  city  of  Montgomery  to  aid  in  building  and  equipping  the 
South  and  North  Alabama  railroad  from  Montgomery  to  Lime- 
kiln" (Sess.  Acts  1866-7,  pp.  144—46),  and  an  election  held  in 
the  city  under  the  provisions  of  said  act ;  and  were  in  the  fol- 
lowing form  : 

"  State  of  Alabama,  )  Know  all  men  by  these  presents, 
Montgomery  County.  (  that  the  City  of  Montgomery,  in  the 
State  of  Alabama,  acknowledges  to  owe  E.  C.  Hannon  &  Co., 
or  the  bearer  hereof,  one  thousand  dollars,  on  the  iirst  day  of 
July,  1888,  at  the  agency  of  said  city  of  Montgomer}'  in  the 
city  of  New  York,  with  interest  thereon  at  the  rate  of  eight 
percent. j^fr  annum,  payable  semi-annually  at  the  agency  of 
said  city  of  Montgomery  in  the  city  of  New  York,  on  the  tirst 
days  of  January  and  July  in  each  year,  upon  tlie  presentation 
and  surrender  of  the  coupons  hereto  attached,  as  they  severally 
become  due;  this  bond  being  one  of  a  series  of  five  hundred 
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bonds,  of  one  thousand  dollars  each,  numbered  from  one  to 
five  hundred  inclusive,  issued  by  the  said  City  Council  of 
Montgomery,  under  the  authority  of  an  ordinance  adopted  by 
said  City  Council  on  the  9th  April,  1868,  and  in  pursuance  of 
an  act  of  the  General  Assembly  of  the  State  of  Alabama,  ap- 
proved December  7th,  1866,  and  entitled  '  An  act  to  authorize 
the  city  of  Montgomery  to  aid  in  building  and  equipping  the 
South  and  North  Alabama  railroad  from  Montgomery  to  Lime- 
kiln ;'  and  is  convertible  into  the  stock  of  the  South  and  North 
Alabama  railroad,  at  par,  at  the  option  of  the  holder  thereof. 
In  witness  whereof,  the  Mayor  and  Treasurer  of  the  said  City 
of  Montgomery  have  signed  this  bond,  and  caused  the  same  to 
be  duly  registered  and  numbered  in  the  office  of  the  Clerk  of 
the  said  city,  and  the  seal  of  the  said  City  of  Montgomery  to 
be  hereto  affixed,  this,  the  first  day  of  July,  1868."  (Signed 
by  the  mayor  and  treasurer,  and  marked,  registered  and  num- 
bered by  the  clerk.) 

.  The  bill  assailed  the  constitutionality  of  this  special  law,  on 
the  ground  that  its  purpose  and  effect  was  to  take  private  prop- 
erty, for  the  use  of  a  private  corporation,  without  requiring 
just  compensation  to  be  made  to  the  owners  ;  and  because  the 
propositions  said  to  have  been  agreed  on  between  the  corporate 
authorities  and  the  directors  of  the  railroad  company,  and 
which  were  to  be  submitted  to  a  vote  of  the  citizens,  were  not 
set  out  in  the  act,  nor  referred  to  as  being  matter  of  record 
anywhere ;  and  because  such  propositions  were  not  in  fact  in 
existence.  It  assailed,  also,  the  validity  of  the  election,  on  the 
ground,  as  stated,  that  the  mayor's  proclamation  "  is  void  for 
uncertainty,  and  also  on  account  of  its  discrimination,  and  was 
both  delusive  and  fraudulent ;"  alleged  that,  as  matter  of  fact, 
a  majority  of  the  votes  cast  at  the  election,  by  the  persons 
authorized  to  vote,  was  not 'cast  in  favor  of  the  subscription  to 
the  railroad  ;  and  that  no  proper  certificate  of  the  result  of  the 
election  was  ever  returned  by  the  managers  thereof,  or  entered 
on  the  minutes  of  the  city  council ;  and  insisted  that,  on  these 
grounds,  the  subsequent  proceedings  of  the  corporate  authorities 
of  the  city  were  not  authorized  by  the  election.  It  assailed, 
also,  the  subsequent  proceedings  of  the  corporate  authorities, 
relating  to  the  issue  and  transfer  of  the  bonds,  on  the  following 
(witli  other)  grounds  :  1.  That  tiie  corporate  authorities  entered 
into  an  agreement  with  E.  C.  Ilannon  &  Co.,  a  company  which 
had  contracted  with  the  railroad  company  for  the  building  of 
its  road  from  Montgomery  to  Limekiln,  by  which  they  obligated 
themselves  to  issue  and  deliver  to  said  Hannon  &  Co.,  and  did 
afterwards  issue  and  deliver,  the  bonds  of  the  city  to  the  amount 
of  1500,000,  at  the  price  of  $450,000,  for  which  they  received 
the  stock  of  the  railroad  company  at  par,  when  it  was  worth 
Vol.  i.xxiv. 
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only  iifteen  cents  on  the  dollar.  2.  That  this  was  done  before 
any  portion  of  the  railroad  had  been  built,  when  its  assets  were 
inconsiderable,  and  its  stock  almost  worthless;  whereas  said 
special  act  contemplated  and  required  that  the  road  should  be 
first  built  as  far  as  Limekiln,  when  its  assets  and  stock  would 
have  greatly  increased  in  value.  3.  That  bonds  were  issued 
only  to  the  amount  of  $500,000,  whereas  the  said  special  act 
contemplated  and  authorized  bonds  to  the  amount  of  Si, 000.000, 
which  would  have  given  the  city  a  controlling  interest  in  the 
railroad ;  and  that  was  the  amount  of  subscription  on  which 
the  citizens  had  voted  at  the  election,  4.  That  the  teiliis  of 
the  contract  under  which  the  bonds  were  issued  and  delivered 
to  said  Hannon  &  Co.  were  materially  different  froui  the  terms 
stated  in  the  propositions  submitted  to  the  vote  of  the  citizens 
at  the  election.  5.  That  the  bonds  were  made  payable  at  the 
agency  of  the  city  in  New  York,  when  in  fact  the  city  had  no 
agency  there,  and  the  act  did  not  authorize  them  to  be  made 
payable  extra-territorialiy.  It  was  alleged,  also,  in  an  amended 
bill  filed  November  9,  1S75,  that  said  Hannon  &  Co.,  or  their 
assigns,  Samuel  Tate  and  his  associates,  "  sold  and  delivered 
said  bonds,  but  without  indorsement,  to  the  business  firm  of 
Josiaii  Morris  &  Co.  in  the  city  of  Montgomery,  for  §450,000, 
in  current  money,  and  said  bonds  are  now  held  i)y  divers  per- 
sons, whose  names  are  unknown  to  informants,  except  P.  VV. 
Donaldson  '^  and  several  others,  who  were  brought  in  as  de- 
fendants to  the  amended  bill.  The  bill  assailed  the  validity  of 
the  tax  sought  to  be  enjoined,  on  the  ground  that  it  was  ex- 
cessive, and  was  intended  to  raise  a  surplus,  over  and  above  the 
amount  necessary  to  pay  the  interest  on  the  bonds,  to  be  used 
and  applied  to  other  purposes ;  and  because  it  was  assessed  and 
levied  upon  real  estate  only,  instead  of  both  real  and  personal 
property.  The  prayer  of  the  bill  was,  that  the  bonds  might 
be  declared  void,  the  collection  of  the  tax  perpetually  enjoined, 
and  for  other  and  further  relief  under  the  general  prayer. 

An  answer  to  the  bill  was  filed  by  the  corporate  authorities 
of  the  city  of  Montgomery,  in  their  corporate  name,  insisting 
on  the  constitutionality  of  said  special  statute,  the  legality  of 
the  election  held  under  it,  the  regularity  of  the  subsequent 
proceedings  on  the  part  of  the  city  authorities,  the  validity  of 
the  bonds,  and  of  the  ordinance  levying  a  tax  to  pay  the  in- 
terest on  them ;  and  demurring  to  the  bill  for  want  of  equity, 
on  several  grounds  specifically  assigned,  and,  among  them,  be- 
cause it  was  not  averred  in  the  bill  that  the  holders  of  the 
bonds  had  any  knowledge  or  notice  of  tlie  alleged  irregularities 
preceding  and  attending  their  issue.  A  decree  ^'o  confesso 
was  taken  against  the  several  bondholdere  who  were  made  de- 
fendants to  the  bill. 
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A  temporary  injunction  was  granted,  on  the  filing  of  the 
bill,  by  one  of  the  circuit  judges  of  the  State,  without  requiring 
bond  or  affidavit  fi'om  the  relators ;  and  Chancellor  Austill 
refused  to  dissolve  the  injunction,  on  motion,  after  answer  filed. 
On  final  hearing,  on  pleadings  and  proof,  Chancellor  Foster, 
without  passing  on  the  demurrers,  dissolved  the  injunction,  and 
dismissed  the  bill,  at  the  costs  of  the  relators.  An  appeal  from 
this  decree  was  sued  out  in  the  name  of  "the  State  of  Alabama, 
ex  r'el.  J.  P.  Stow  et  al.,^'  and  each  part  of  the  decree  was  here 
assigned  as  error. 

A  Bond  for  the  costs  of  the  appeal  was  taken  by  the  register, 
payable  to  himself  ofiiciallj,  "  his  heirs,  executors  and  admin- 
istrators," the  condition  of  which  was  in  these  words  :  "  IS^ow, 
if  the  complainant  aforesaid  shall  prosecute  the  said  appeal  to 
effect,  and  shall  satisfy  such  decree  as  the  Supreme  Court  may 
render  in  the  premises,  then  this  obligation  to  be  null  and  void," 
&c.  When  the  opinion  of  this  court  was  first  delivered,  a 
judgment  of  affirmance  was  entered  in  the  usual  form,  the 
costs  of  the  appeal  being  adjudged  against  the  obligors  on  the 
appeal  bond.  On  application  by  the  appellant's  counsel,  for  a 
modification  of  this  judgment,  on  the  ground  that  the  relators 
were  not  liable  for  costs,  and  that  a  summary  judgment  for  the 
costs  could  not  be  rendered  against  the  obligors  on  the  bond, 
the  judgment  was  amended,  and  rendered  in  accordance  with 
the  opinion  as  it  now  appears. 

Watts  &  Sons,  and  J.  S.  Winter,  for  appellants. 

W.  A.  GuNTER,  contra. 

STONE,  J. — We  have  not  been  able  to  find  any  order  of 
the  court,  by  which  the  amended  bill  found  in  the  record  was 
allowed  to  be  filed  ;  but  in  what  we  have  to  say,  we  will  treat 
the  case  as  if  the  amended  bill  were  a  part  of  the  record. 

In  the  amended  bill  it  is  averred,  "  that  a  majority  of  the 
votes  cast  in  said  election,  by  those  qualified  to  vote  thereat, 
was  not,  in  point  of  fact,  cast  in  favor  of  the  proposition  to  aid 
in  building  and  equipping  the  said  South  and  North  Alabama 
railroad  from  Montgomery  to  Limekiln."  In  another  place  it 
is  averred,  that  in  the  negotiations  between  the  city  council  of 
Montgomery  and  the  authorities  of  the  railroad  company,  the 
former  disregarded  the  agreement  previously  made,  and  secured 
to  the  city  a  smaller  amount  of  the  capital  stock  in  the  rail- 
road company,  than  it  \vas  entitled  to.  If  these  facts  exist,  and 
had  been  shown  at  the  proper  time,  they  would  have  furnished 
a  sufficient  reason  for  enjoining  the  city  authorities  from  issuing 
Vol.  lxxiv. 
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and  negotiating  tiie  city's  bonds. — 2  Daniel  on  Neg.  Insts., 
§§  1535-6. 

The  act  of  Dec.  7th,  1866  (Sess.  Acts,  144),  authorized  the 
major  of  Montgomery  to  appoint  commissioners  to  hold  an 
election,  and  thus  ascertain  the  sense  of  the  (jualitied  voters 
within  the  city,  in  the  matter  of  rendering  aid  in  the  construc- 
tion of  the  South  and  North  Alabama  railroad  from  Montgom- 
ery to  Limekiln.  The  conduct  of  the  election  was  confided  to 
the  commissioners  thus  to  be  appointed.  When  the  favorable 
result  of  the  election  should  be  made  known  to  the  city 
council,  then  that  body,  and  the  board  of  directors  of  the 
South  and  North  Alabama  railroad,  were  authorized  and  em- 
powered to  carry  into  effect  the  provisions  of  said  act,  and  of 
the  propositions  which  preceded  it.  And  in  the  event  the  elec- 
tion resulted  in  favor  of  aid  to  the  railroad,  then  the  city  coun- 
cil of  Montgomery  were  authorized  to  issue  bonds  of  the  city 
to  carry  it  into  effect.  The  bonds  were  issued,  the  railroad 
built,  and  those  bonds,  according  to  the  averments  of  the  bill, 
have  passed  into  the  hand  of  outside  holders.  Now  all  these 
steps — the  proposition,  the  election,  the  agreement  with  the 
railroad  company,  and  the  issue  of  the  bonds — were  confided 
to  the  city  council  of  Montgomery  ;  and,  as  we  have  said  above, 
if  that  body  were  taking  any  step  in  violation  or  disregard  of 
the  provisions  of  the  statute,  then  the  tax-payers  of  the  city,  at 
any  time  before  the  bonds  passed  into  the  hands  of  honajide 
holders,  could  have  intervened,  and,  by  injunction,  arrested 
such  illegal  act  before  its  consummation. 

The  question,  however,  becomes  a  very  different  one,  when 
the  bonds  liave  passed  into  the  hands  of  honajide  holders,  or 
purchasers.  As  to  them,  these  irregularities  stand  for  nothing. 
Such  purchasers  are  regarded  as  innocent  holders,  when  with- 
out collusion,  and  without  knowledge  to  the  contrary,  they  pur- 
chase negotial)le  bonds  put  on  the  market,  issued  by  the  proper 
authority,  and  having  on  their  face  the  marks  of  regularity. 
They  are  not  required  to  institute  an  inquiry,  whether  the 
trusted  officers  have  done  their  duty,  or  have  conformed  to  the 
requirements,  made,  by  the  law,  conditions  precedent  to  the  ex- 
ecution of  the  power.  The  presumption  is  in  favor  of  official 
propriety.  "When  a  corporation  has  power,  under  any  circum- 
stances, to  issue  negotiable  securities,  the  honajide  holder  has  a 
right  to  presume  they  were  issued  under  the  circumstances 
which  give  the  requisite  authority ;  and  tiiey  are  no  more  liable 
to  be  impeached  for  any  infirmity,  in  the  haijds  of  such  a 
holder,  than  any  other  commercial  paper." — -2  Danl.  Neg. 
Instr.  §  1537;  Cmmn^rs  of  Knox  Co.  v.  Asjnnwall^  21  How. 
U.  S.  539 ;  Moran  v.  Comni'rs,  2  Black,  722 ;  Gelpche  v.  J)u- 
huque^   1  Wall.  175 ;   Supervisors  v.  Schenck,   5  Wall.    772 ; 
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Mayor  v.  Lord,  9  Wall.  409 :  Merchants'  Bank  v.  State  Bank, 
10  Wall.  604. 

This  principle  is  decisive  of  tlie  two  questions  stated  above, 
if  tlie  alleged  bonds  have  passed  into  tlie  hands  of  hona  fide 
holders.  This  rests  on  the  self-evident  proposition,  that  if  the 
city  is  liable  for  the  bonds,  then  it  has  the  authority  to  raise 
the  means  for  their  payment  by  taxation. 

The  present  bill  does  not,  in  terms,  show  that  the  bonds  are 
in  the  hands  of  innocent,  honafide  holders.  It  does  show, 
however,  that  they  have  passed  into  third  hands,  and  it  does 
not,  in  any  manner,  deny  that  such  third  persons  are  honafide 
holders  for  full  value.  It  simply  states  the  fact,  without  note 
or  comment.  IS^ow,  if  such  holders  acquired  the  bonds  by  fair, 
legal  purchase,  without  notice,  or  something  to  put  them  on 
inquiry  as  to  such  alleged  irregularities,  then  their  rights  are 
not  impaired  thereby.  Pleadings  arc  to  be  construed  most 
strongly  against  the  pleader,  and  material  averments  omitted 
are  thereby  admitted.  The  averment  under  discussion  is  nega- 
tive in  its  character;  and,  therefore,  if  the  bill  had  averred  that 
the  present  holders  of  the  bonds  were  not  purchasers  for  value, 
the  onus  of  proving  such  negative  averment  would  not,  under 
our  rulings,  have  rested  with  the  complainants.  Still  the  aver- 
ment was  necessary.  Without  it,  the  complainants  showed  no 
right  to  relief.— Sto.  Eq.  PI.  §  263  ;  Carroll  v.  Malme,  28 
Ala.  521. 

Alll  the  other  questions  raised  by  this  record  are  settled  ad- 
versely to  appellants,  in  Winter  v.  City  Council,  65  Ala.  403. 

There  can  be  no  judgment,  however,  against  the  sureties  on 
the  appeal  bond.  Being  made  expressly  payable  to  the  register, 
it  is  not  a  statutory  bond;  and,  hence,  if  there  be  any  recourse 
against  the  sureties,  it  must  be  sought  in  an  action  on  the  bond. 
Brown  v.  Levins,  6  Por.  414;  Curry  v.  Barclay,  3  Ala.  484; 
Tarver  v.  Nance,  5  Ala.  712 ;  Hinson  v.  Preslar,  27  Ala.  643. 

This  suit  was  brought  in  the  interest,  and  for  the  benefit  of 
the  relators.     Let  the  costs  of  appeal  be  taxed  against  them. 

The  decree  of  the  chancellor  is  affirmed. 


Gordon,  Rankin  &  Co.  v.  Tw^eedy. 

Creditor's  Bill  in  Equity,  to  set  aside  Fraudulent  Conveyance. 

1.     As  to  set-off  of  permanent  improvements,  against  rents. — The  right 
to  set  off  tiie  value  of  permanent  improvements,  in  reduction  or  recoup- 
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ment  of  rents,  is  purely  equitable,  and  is  only  allowed  in  favor  of  a  bona 
fide  occupant  or  possessor  of  land :  actual  notice  of  the  assertion  of  a 
superior  title  is  fatal  to  the  occupant's  claim  for  improvements,  and  the 
filing  of  a  bill  against  him,  by  the  person  claiming  such  superior  title,  is 
the  most  solemn  and  authoritative  form  of  notice. 

2.  Deed  constructively  fraudulent,  but  standing  as  security  for  indem- 
nity of  grantee;  liability  for  rents,  and  allowance  for  improvements  and 
taxes. — A  conveyance  being  held  constructively  fraudulent  at  the  suit  of 
creditors,  but  allowed  to  stand  as  a  valid  security  for  the  reimbursement 
or  indemnity  of  the  grantee,  to  the  extent  of  the  consideration  actually 

Eaid  ;  on  the  statement  of  the  account,  he  is  chargeable  with  rents  during 
is  possession,  and  is  entitled  to  a  credit  for  the  value  of  permanent  im- 
provements erected  by  him  before  (but  not  after)  the  filing  of  the  bill, 
and  for  all  taxes  paid,  whether  before  or  after  the  bill  was  filed. 

3.  Taking  additional  testimony  after  remandment  of  cause. — The  chan- 
cellor's first  decree  in  this  cause  having  been  reversed  by  this  court  on 
appeal,  and  the  cause  remanded,  the  grantee  was  properly  allowed  to 
take  additional  testimony,  with  the  view  of  proving  the  actual  considera- 
tion paid  by  him,  for  which,  under  the  decision  of  this  court,  the  deed 
was  allowed  to  stand  as  a  valid  security ;  the  same  rule  applying  in  such 
cases  as  in  an  application  for  a  re-reference  of  matters  of  accounts,  or 
for  the  re-examination  of  witnesses  after  the  publication  of  testimony. 

4.  Proof  of  transfer  of  certificates  of  railroad  stock. — The  holder  of 
certificates  of  railroad  stock  may  rely  on  his  possession,  as  prima  facie 
evidence  of  his  ownership ;  and  if  he  undertakes  to  prove  title  bj'  written 
transfer,  the  books  of  the  company  are  the  best  evidence  of  it;  but,  on 
proof  of  the  fact  that  the  books  are  in  another  State,  beyond  the  juris- 
diction of  the  court,  secondary  evidence  of  the  transfer  is  admissible. 

5.  Value  of  wife's  inchoate  right  of  dower;  how  ascertained;  judicial 
knowledge  of  Annuity  Tables. — There  is  no  way  in  which  the  value  of  the 
wife's  inchoate  or  contingent  right  of  dower  in  her  husband's  lands  can 
be  proved,  with  any  degree  of  accuracy,  except  by  a  calculation  based 
on  what  are  commonly  called  "  Annuity  Tables,"  the  "  American  Table 
of  Mortality  "  being  now  regarded  as  the  orthodox  standard  throughout 
the  United  States ;  judicial  notice  of  which  table  may  be  taken  by  the 
chancellor,  or  by  the  register  on  a  reference. 

6.  Same  ;  when  separate  estate  not  to  be  computed. — In  estimating  the 
value  of  the  wife's  dower  interest  in  her  husband's  lands,  when  per- 
fected by  his  death,  the  value  of  her  statutory  estate  must  be  computed 
and  deducted  (Code,  §§  2715-16) ;  but  this  principle  has  no  application, 
where  it  is  necessary  to  estimate  the  value  of  her  inchoate  interest  in  a 
tract  of  land,  the  relinquishment  of  which  formed  the  consideration  of 
the  husband's  conveyance  of  another  tract  to  her,  which  conveyance  is 
assailed  by  creditors. 

Appeal  from  the  Chancery  Conrt  of  Lawrence. 

Heard  before  L.  B,  Cooper,  esq.,  as  special  chancellor. 

The  bill  in  this  case  was  filed  on  the  27th  May,  1875,  by  the 
appellants,  as  creditors  of  Robert  E.  Tweedy,  against  said 
Tweedy  and  his  wife ;  and  sought  to  set  asic^e,  on  allegations 
and  charges  of  fraud,  certain  conveyances  of  property  by  said 
Tweedy  to  his  wife.  On  the  iirst  hearing  of  the  cause,  the 
special  chancellor  sustained  the  several  conveyances  as  valid, 
and  dismissed  the  bill ;  but  his  decree  was  reversed  by  this 
court  on  appeal,  and  the  cause  remanded,  as  shown  by  the 
report  of  the  case  (71  Ala.  202-11),  where  all  the  material 
facts  are  stated.     The  present  appeal  is  taken  from  the  decree 
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rendered  by  the  special  chancellor  on  the  contirmation  of  the 
register's  report  under  a  reference  of  the  matters  of  account, 
and  his  several  rulings  on  exceptions  to  the  report ;  and  these 
rulings  are  assigned  as  error.  The  opinion  of  the  court  states 
the  material  facts. 

Phelan  &  Wheeler,  for  appellants. 

E.  H.  FosTEK,  and  R.  O.  Pickett,  contra. 

SOMERYILLE,  J. — When  this  case  was  last  before  us,  at 
the  December  term,  1881,  it  was  held  that  the  deed  of  con- 
veyance executed  by  R.  E.  Tweedy  to  his  wife,  bearing  date  in 
November,  1873,  was  not  absolutely  void  for  actual  fraud,  but 
only  voidable,  at  the  instance  of  existing  creditors,  for  con- 
structive fraud,  on  account  of  the  grossly  inadequate  considera- 
tion upon  which  it  appeared  to  have  been  based.  It  was  per- 
mitted, however,  on  well  settled  principles  of  equity,  to  stand 
good  as  security  for  the  purpose  of  reimbursing  or  indemni- 
fying the  grantee,  to  the  extent  of  the  true  and  real  considera- 
tion proved.— 71  Ala.  202-14. 

Upon  remanding  the  cause  for  further  proceedings,  Mrs. 
Tweedy  amended  her  answer,  interposing  a  claim  for  perma- 
nent improvements  made  upon  the  Ijmd  by  her  during  her 
adverse  occupancy,  and  also  for  taxes  paid  during  this  period. 
The  chancellor  allowed  her  for  improvements  made  o}fter.,  as 
well  as  before  the  filing  of  the  bill ;  and  objection  to  this  action 
on  his  part  is  raised  by  proper  exception  and  assignment  of 
error.     In  this,  we  are  clearly  of  the  opinion  that  he  erred. 

It  is  well  known  that,  according  to  the  strict  rule  of  the 
common  law,  no  allowance  was  made  for  such  improvements, 
however  valuable  or  beneficial,  they  being  regarded  as  having 
been  made  at  the  peril  of  the  possessor  of  the  freehold.  The 
right  to  set  off  such  improvements  in  reduction  or  recoupment 
of  rents  recoverable  l)y  the  complainant,  is  purely  an  equitable 
one,  borrowed  originally  from  the  civil  law  by  Courts  of 
Chancery.  The  rule  prevails  only  in  favor  of  a  hona  fide  occxx- 
pant  or  possessor  of  land;  He  must  be  one  who  is  not  only  in 
possession,  but  who  asserts  adverse  ownership  under  color  or 
claim  of  title.  A  mere  naked  intruder,  or  trespasser,  as  held 
by  this  court,  does  not  come  within  the  letter  or  spirit  of  the 
rule. — The  New  Orleans  t&  Selma  R.  R.  v.  Jones,  68  Ala.  49 ;, 
s.  c,  70  Ala.  227.  It  is  equally  clear,  on  both  principle  and 
authority,  that  one  who  has  knowledge  of  an  adverse  claim  is 
not  entitled  to  the  right  to  set  off  improvements  made  after 
acquiring  such  knowledge.  A  hona  fi^e  occupant  or  possessor 
has  been  defined  to  be,  "  one  who  not  only  honestly  supposes 
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himself  to  be  vested  with  the  true  title,  but  is  igrtoratrt  that 
the  title  is  contested  hy  any  other  person  claiminy  a  superior 
right  to  itr — Green  v.  Biddle,  8  Wheat,  1 ;  Cole  v.  Johnson, 
53  Miss.  94;  Sedg.  &  Wait's  Trial  of  Titles  to  Land,  §  694. 

Actual  notice  of  such  adverse  claim,  according  to  the  better 
rule,  is  generally  held  to  be  fatal  to  the  occupant's  claim  for 
improvements,  although  mere  constriictive  notice^  such  as  the 
law  implies  from  the  record  of  a  deed,  is  deemed  insufficient. 
This  principle  seems  to  be  generally  adopted  everywhere,  so 
far  as  I  have  been  able  to  discover,  excejit  in  the  State  of 
Texas,  where  a  different  rule  prevails,  and  actual  notice  is  not 
regarded  as  a  conclusive  test  of  good  faith.  In  Jachnon  v. 
Loomis  (4  Cow.  168  ;  15  Amer.  Dec.  347),  the  distinction 
under  consideration  seems  not  to  have  been  discussed  or  clearly 
taken.  The  authorities  generallv,  however,  are  not  wanting  in 
harmony.— 2  Storv's  Eq.  Jur.  (Redf.  Ed.)  §§  799,  799a,  799J ; 
Trial  of  Titles  to  Land  (Sedgw.  &  W^aitl  §§  694,  705  ;  Sedg- 
wick on  Dam  p.  140  [12]  note;  BlacKwell  on  Tiix  Titles, 
'inarg.p.  590-592;  Burroughs  on  Tax.  345-6.  The  rule,  which 
we  here  announce,  was  followed  by  this  court  in  Horton  v. 
Sledge,  29  Ala.  478,  which  was  a  suit  in  equity  for  partition  of 
lands,  and  an  account  of  rents  and  profits,  brought  by  one 
tenant  in  common  against  another.  The  defendant  was  allowed 
only  for  such  permanent  and  valuable  improvements  as  were 
made  "before  he  was  apprised  that  histitle  was  disputed." 

The  filing  of  the  bill  is  considered  by  all  the  authorities  as 
tantamount  to  actual  notice.  In  fact,  it  is  the  most  solemn 
and  authoritative  of  all  forms  of  notice. 

Ko  allowance,  in  view  of  these  principles,  should  have  been 
made,  in  ttiking  the  account,  for  iin pro ven)ents  erected  or  made 
after  the  filing  of  the  bill. 

The  defendant,  Mrs.  Tweedy,  was  entitled  also  to  be  re- 
ijnbnrsed  for  any  taxes  paid  by  lier  on  tiie  land  in  controversy, 
during  the  time  of  her  occupancy,  whether  before  or  after  the 
tiling  of  the  bill.  This  is  not  denied  ;  but  it  is  insisted  that 
the  allowance  for  taxes,  as  made  by  the  register,  covered  not 
only  the  taxes  paid  on  the  328  acres  in  controversy,  but  also 
another  tract  of  180  acres,  known  as  the  "Harris  tract,"  then 
•in  the  defendant's  possession.  This  view  is,  in  our  judgment, 
sustained  by  the  evidence.  The  taxes  paid  on  the  three  hun- 
dred and  twenty-eight  acre  tract  should  alone  have  been  allowed. 

3.  The  chancellor  committed  no  error,  in  our  opinion,  in 
permitting  the  defendant,  Mrs.  Tweedy,  to  take  additional  tes- 
timony, on  remandment  of  the  cause,  with  the  view  of  proving 
the  value  of  the  consideration  of  the  deed  from  her  husband. 
This  consideration  is  shown  to  embrace,  not  only  the  wife's  con- 
tingent or  inchoate  right  of  dower  relintpiished  by  her  in  cer- 
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tain  described  lands,  but  also  certain  railroad  stock,  the  shares 
of  which  belonged  to  her  statutory  separate  estate,  and  the  pro- 
ceeds of  which  the  husband  had  converted  to  his  own  use.  The 
same  rule  should  prevail  here,  as  in  applications  made  to  the 
chancellor  for  re-reference  of  matters  of  account,  or  the  re- 
examination of  witnesses  after  the  publication  of  testimony. 
It  should  never  be  permitted,  as  observed  by  Chancellor  Kent, 
"  merely  to  alter  or  correct  testimony,  after  the  cause  has  been 
heard  and  discussed,  and  decided  upon  the  very  matters  of  fact 
to  which  that  testimony  referred.  It  would  be  setting,"  he  said, 
*'a  most  alarming  precedent,  and  would  shake  the  fundamental 
principles  of  evidence  in  this  court." — Gray  v.  Murray^  4  John. 
Ch.  415,  cited  and  approved  in  Harrellv.  Mitchell,  61  Ala.  270. 
The  right  to  thus  re-open  a  cause  in  equity,  upon  the  merits  of 
newly-taken  testimony,  in  any  of  these  various  forms,  is  one 
which  is  discountenanced,  as  it  should  be,  by  the  courts.  But 
its  exercise  is  addressed  to  the  sound  discretion  of  the  chancel- 
lor, and  it  is  often  granted  to  correct  some  inadvertent  or  other 
defect  in  the  evidence,  or  where  there  has  been  an  omission  to 
prove  a  writing,  or  even  a  particular  fact  upon  which  the  case 
depends. — Harrell  v.  Mitchell,  61  Ala.  270 ;  Nunn  v.  Nunii, 
66  Ala.  35 ;  Johnston  v.  Ola^scock,  2  Ala.  218,  251 ;  Hood  v. 
Pimm,  4  Sim.  101. 

4.  There  was  no  error  in  allowing  secondary  evidence  to  be 
introduced  for  the  purpose  of  proving  a  transfer  of  the  railroad 
stock,  on  the  books  of  the  company,  to  Mrs.  Tweedy.  While 
the  defendant  might  have  relied  upon  the  mere  possession  by 
her  of  the  certilicates  of  stock,  ^%iwiina  facie  evidence  of  own- 
ership, if  she  undertook  to  prove  a  title  by  written  transfer,  it 
devolved  on  her  to  produce  primary  evidence  of  it,  or  else  an 
excuse  for  failing  to  produce  it. — Patterson  v.  Kicker,  72  Ala. 
406;  2  Add.  Contr.  §  660;  Gordon,  Rankin  &  Co.  v.'  Ttveedy, 
71  Ala.  202.  It  was  proved,  in  excuse,  that  the  books  of  the 
railroad  company,  containing  a  record  of  the  original  transfer, 
were  in  another  State,  beyond  the  jurisdiction  of  the  court ; 
and  this  fact  authorized  secondary  evidence  of  the  transfer,  by 
copy,  or  otherwise.  No  other  method  of  proof  was  practicable. 
Elliott  V.  Stocks  &  Bro.,  67  Ala.  290 ;  Ware  v.  Morgan,  Ih. 
461. 

5.  It  does  not  appear  from  the  record  what  rule,  if  any,  was 
adopted  by  the  register  in  a8ce/*taining  the  value  of  Mrs.  Twee- 
dy's  contingent  or  inchoate  right  of  dower  in  the  lands  con- 
veyed by  her  husband  to  Houston  and  Bynum.  We  are  aware 
of  no  possible  way  in  which  this  can  be  done,  except  by  a  cal- 
culation based  on  what  are  commonly  called  "Annuity  Tables." 
The  rule  was  so  declared  when  the  case  was  last  l)efore  us. 
Gordon,  Rankin  cfe  Co.  v.  Tweedy,  71  Ala.  202.     The  question 
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was  considered  in  Jackson  v.  Edwards  (7  Paige's  Ch.  Rep. 
386),  decided  in  1839,  by  Chancellor  Walworth.  After  ob- 
serving that  the  annnity  tables  furnish  the  means  of  ascertain- 
ing "the  probable  value  of  the  wife's  contingent  right  of  dower 
during  the  life  of  the  husband,"  showing,  as  they  do,  not  only 
the  value  of  annuities  which  depend  upon  the  continuance  of 
single  lives  of  different  ages,  but  upon  the  continuance  of  two 
or  more  joint  lives,  the  following  rule  is  declared  :  "  The  proper 
rule,"  he  adds,  "for  computing  the  present  value  of  the  wife's 
contingent  right  of  dower,  during  the  life  of  the  husband,  is  to 
ascertain  the  present  value  of  an  annuity  for  her  life,  equal  to 
the  interest  in  the  third  of  the  proceeds  of  the  estate  to  wliich 
her  contingent  right  of  dower  attaches,  and  then  to  deduct  from 
the  present  value  of  the  annuity  for  her  life,  the  value  of  a 
similar  annuity  depending  upon  the  joint  lives  of  herself  and 
husband ;  and  the  difference  between  these  two  sums  will  be 
the  present  value  of  her  contingent  right  of  dower." — 7  Paige, 
408,  citing  McKean's  Pr.  L.  Tables,  23,  §  4 ;  Hendry's  Ann. 
Tables,  87,  Prob.  4. 

At  the  time  this  rule  was  announced,  more  than  forty  years 
ago,  the  courts  were  accustomed  to  resort  to  the  "  Northamp- 
ton" and  the  "Carlisle"  Tables  of  observation,  showing  the 
probabilities  of  human  life  by  actual  observation  in  the  towns 
of  Northampton  and  Carlisle,  England.  These  deaths,  how- 
ever, were  not  taken  from  selected  lives,  but  from  the  popula- 
tion generally.  The  field  was  so  circumscribed,  that  they  have 
never  been  deemed  entirely  reliable.  We  judicially  know  that 
the  business  of  life-insurance  has  made  rapid  advancement  in 
modern  times,  especially  within  the  past  twenty  years.  New 
fields  of  observation  have  been  explored,  based  upon  the  com- 
bined and  actual  experience  of  American  life-insurance  compa- 
nies. This  has  led  to  the  tabulation  of  results  in  what  is  now 
known  as  the  "American  Table  of  Mortality,"  which  is  now 
regarded  as  the  orthodox  standard  throughout  the  United  States 
and  the  Canadas.  This  table  is  based  on  the  lives  of  insurable, 
or  healthy  persons,  and  is  known  to  be  now  in  use  generally  by 
modern  life-insurance  companies,  for  the  arithmetical  estimate 
of  valuations.  We  are  of  opinion  that,  for  these  reasons,  our 
courts  should  resort  to  the  "American  Table  of  Mortality"  as 
a  basis  for  the  calculation  of  annuities  dependent  on  the  proba- 
bilities of  human  life  in  this  country. 

We  see  no  reason  why  the  chancellor,  or  register,  should  be 
precluded  from  taking  judicial  knowledge  of  both  the  existence 
of  this  Table  and  its  contents.  It  is  customary  for  courts  to 
take  judicial  knowledge  of  what  ought  to  be  generally  known 
within  the  limits  of  tlieir  jurisdiction.  This  cognizance  may 
extend  far  beyond  the  actual  knowledge,  or  even  the  memory 
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of  judges,  who  may,  therefore,  resort  to  sneh  documents  of 
reference,  or  other  authoritative  sources  of  information  as  may 
be  at  hand,  and  may  be  deemed  worthy  of  confidence.  The 
rule  has  been  held,  in  many  instances,  to  embrace  information 
derived  informally  by  inquiry  from  experts. — 1  Greenl.  Ev.  §  6  ; 
Gresley  Ev.  295. 

The  register,  in  taking  the  account,  will  follow  the  rule 
above  announced,  having  a  proper  regard  to  the  value  of  the 
property,  the  health  and  age  of  the  parties.  The  better  prac- 
tice would  be,  to  examine  a  medical  expert,  with  the  view  of 
ascertaining  whether  any  change  in  the  value  of  the  dower 
should  be  reported,  by  reason  of  the  failing  or  imperfect  health 
of  the  parties  at  the  time  of  the  transaction. 

6.  ISTo  deduction  should  be  allowed,  on  account  of  any  stat- 
utory separate  estate  owned  by  Mrs,  Tweedy.  It  is  true  that 
the  statute  provides,  that  the  wife  shall  be  excluded  from  her 
dower,  if  she  own  a  statutory  separate  estate  at  the  time  of  his 
death,  greater  in  value  than  the  dower  interest,  or  that  her 
dower  shall  be  abated  pro  tanto,  if  her  estate  be  less.  Code, 
§§2715-16;  Williams  V.  Williams,  68  Ala.  405.  It  can  not 
be  assumed,  however,  that  she  will  continue  to  own  in  the  fu- 
ture what  she  may  own  to-day.  The  tenure  of  property,  as 
well  as  of  life,  is  uncertain.  The  statute  in  question,  moreover, 
is  in  derogation  of  the  common  law,  which  highly  favored  the 
wife's  right  of  dower,  classifying  its  protection  with  that  of 
life  and  liberty.  It  must,  for  this  reason,  be  strictly  construed, 
and  can  have  no  operation  except  in  the  particular  case  desig- 
nated, where  the  wife  actually  survives  her  husband,  and  an 
estimation  is  sought  to  be  made  of  her  perfect  right  of  dower. 
It  can  have  no  application  to  the  valuation  of  her  inchoate 
right  of  dower. 

We  have  examined  the  evidence,  and  decline  to  disturb  the 
finding  of  the  chancellor  on  the  facts,  or  that  of  the  register, 
except  so  far  as  his  report  is  modified  by  the  decree  of  the 
chancellor. 

The  decree  is  reversed,  and  the  cause  is  remanded,  that  the 
issues  relating  to  dower,  taxes  and  improvements  alone  may  be 
determined  on  a  further  reference  to  the  register. 
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Blacksliear  v.  Burke. 

£ill  in  Equity  hy  Trustee,  yor  Sale  and  Distribtition  of  Trust 
Property  /  Petition  hy  Intervening  Creditor. 

1.  Sale  of  goods,  with  delivery  of  possession  ;  rights  of  parties. — On  a 
sale  of  goods,  even  for  cash,  if  the  possession  is  delivered  uncondition- 
ally to  the  punjhaser,  without  any  fraud  on  his  part,  the  title  at  once 
vests  in  him,  although  the  purchase-money  is  not  paid  ;  and  the  creditor 
can  assert  no  lien  on  the  goods,  for  the  unpaid  purchase-money. 

2.  Waiver  of  tort  in  unauthorized  sale. — When  a  person's  goods  have 
been  wrongfully  sold  or  converted,  he  may  waive  the  tort,  and  recover 
the  money  received  for  them  ;  but  a  creditor,  or  any  other  person,  can  not 
make  this  election  for  him. 

3.  Contracts  of  trustees  ;  remedy  of  creditors. — A  trustee,  express  or 
implied,  can  not,  in  the  absence  of  power  specially  conferred  on  him,  im- 
pose a  liabihty  upon  the  trust  estate  by  any  contract  or  engagement  he 
mat  make ;  and  if  he  makes  a  contract  which  is  beneficial  to  the  estate, 
the  person  with  whom  he  contracts  has  no  equity  to  cliarge  the  estate, 
unless  the  trustee  is  insolvent,-  as  shown  by  the  exhaustion  of  legal  rem- 
edies against  him,  and  the  trust  estate  is  indebted  to  him. 

Appeal  from  the  Chancery  Court  of  Conecuh. 

Heard  before  the  Hon.  John  A.  Foster. 

The  oriijinal  bill  in  this  case  was  filed,  on  the  19th  April, 
1882,  by  Uriah  Blackshear,  against  James  F.  Dugan  and  his 
several  infant  children  by  his  deceased  wife,  Kancy  F.  Dugan; 
and  sought  to  have  a  receiver  appointed  to  take  possession  of 
certain  property  then  in  the  possession  of  said  Dugan,  to  pre- 
serve it  from  waste  pending  the  suit,  and  to  have  it  sold,  if 
necessary,  in  order  to  effect  an  equitable  division  among  the 
children,  as  beneficiaries  under  a  deed  of  trust  executed  by  the 
said  Dugan,  in  which  the  complainant  was  appointed  the  trus- 
tee. The  deed,  a  copy  of  which  was  made  an  exhibit  to  the 
bill,  was  dated  February,  1877;  recited  as  its  consideration,  be- 
sides natural  love  and  affection,  that  the  grantor  had  used  "all 
of  the  separate  estate  of  "  his  wife  in  the  payment  of  his  debts 
and  carrying  on  his  business ;  and  described  the  property  con- 
veyed, and  the  trusts  intended,  in  these  words :  "My  store- 
house and  lot,  and  dwelling-house  and  lot,  in  the  town  of 
Brewton  in  said  county ;  also,  my  entire  stock  of  goods,  wares 
and  merchandise,  my  books,  debts,  notes  and  accounts,  of  every 
description ;  in  trust,  to  and  for  the  sole  and  separate  use  and 
benefit  of  my  beloved  wife,  Nancy  F.  Dugan,  during  her  life, 
free  and  exempt  from  the  debts,  contracts,  control  or  incum- 
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brances  of  myself,  or  of  any  future  husband  she  may  have ;  but 
the  said  property  hereby  granted,  witli  the  rents  and  profits 
thereof,  shall  be  and  remain  to  the  sole  and  separate  use,  bene- 
fit and  behoof  of  my  said  wife ;  and  upon  her  demise,  the  same 
to  be  distributed  and  divided  among  such  of  my  children  by 
her  as  may  be  surviving  at  her  death,  or  their  issue,  in  the 
event  any  of  them  shall  have  died  before  her,  leaving  issue." 

The  bill  alleged  that,  immediately  after  the  execution  of  this 
deed,  Mrs.  Dugan  took  possession  of  the  property  conveyed, 
and  conducted  the  business  in  her  own  name,  selling  goods,  and 
'replenishing  her  stock,  until  her  death,  which  occurred  in 
March,  1879  ;  that  after  her  death,  her  said  husband,  James  F., 
took  possession  of  all  the  property,  and  conducted  the  business 
of  the  store  in  his  own  name,  selling  and  buying  goods,  collect- 
ing the  outstanding  accounts,  contracting  debts,  and  wasting 
and  misappropriating  the  assets ;  and  therefore  prayed  the  ap- 
pointment of  a  receiver  to  take  possession  of  the  property,  carry 
on  the  business,  and  collect  the  outstanding  debts,  until  the 
property  might  be  sold,  if  necessary,  under  the  decree  of  the 
court,  for  equitable  distribution  among  the  infant  beneficiaries. 
A  receiver  was  appointed  on  the  filing  of  the  bill, — whethef  by 
the  register  or  by  the  chancellor  is  not  shown  by  the  record, — 
and  he  took  possession  of  the  property,  sold  goods  from  the 
store,  and  collected  debts.  An  answer  to  the  bill  was  filed  by 
said  James  F.  Dugan,  in  which  he  incorporated  a  demurrer  to 
the  bill;  but  neither  the  answer,  nor  the  demurrer,  is  material 
to  the  case  as  presented  on  this  appeal. 

At  this  stage  of  the  proceedings,  a  petition  was  filed  in  the 
cause  by  Peter  Burke,  a  merchant  "doing  business  in  Mobile,  in 
which  he  alleged  that  the  trustee,  after  accepting  the  trust  un- 
der the  deed,  permitted  the  said  James  F.  Dugan  to  continue 
in  possession  of  the  stock  of  goods,  and  to  carry  on  the  business 
in  the  name  of  his  wife;  that  said  Dugan,  while  so  carrying  on 
the  business  in  the  name  of  his  wife,  bought  goods  from  the 
petitioner,  from  time  to  time,  which  were  added  to  the  stock  in 
the  store,  and  sold  from  time  to  time  with  other  goods ;  that 
when  the  bill  was  filed,  in  May,  1882,  a  balance  of  $129.75  was 
due  to  the  petitioner,  on  account  of  goods  sold  to  said  Dugan 
between  November,  1881,  and  March,  1882 ;  that  these  goods, 
or  the  greater  part  of  them,  were  in  the  store  when  the  receiver 
took  charge  of  it,  and  were  sold  by  him,  and  converted  into 
money,  and  that  said  Dugan  was  insolvent.  Dugan,  the  re- 
ceiver, and  the  complainant  in  the  bill,  were  made  defendants 
to  this  petition  ;  and  the  prayer  was,  that  an  account  might  be 
taken  to  ascertain  the  amount  due  to  the  complainant,  that  a 
lien  be  declared  in  his  favor  on  the  moneys  in  the  hands  of  the 
receiver,  and  that  he  paid  out  of  the  moneys  as  the  court  might 
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direct.  An  answer  to  the  petition  was  filed  by  the  complain- 
ant, alleging  that  James  F.  Dugau  had  no  interest  in  the  busi- 
ness after  the  execution  of  the  deed,  but  acted  only  as  clerk  for 
his  wife ;  and  while  admitting  that  said  Dugan  ''may  have 
bought  the  goods  as  stated  from  the  petitioner,"  he  alleged 
that  "they  were  purchased  in  the  name  of  said  Nancy  F,  Du- 
gan after  her  death,  of  which  fact  said  petitioner  was  informed 
before  he  delivered  said  goods  to  said  James  F.  Dugan."  Fie 
also  demurred  to  the  petition,  "because  it  contains  no  equity," 
and  "because  it  shows  on  its  face  that  the  complainant  has  a 
full,  complete,  and  adequate  remedy  at  law."  An  answer  to 
the  petition  was  also  filed  by  the  guardian  ad  litem  of  the  in- 
fant defendants,  denying  its  allegations,  and  requiring  strict 
proof  thereof. 

An  agreement  of  record  was  entered  into,  between  the  solic- 
itors of  the  petitioner  and  the  complainant  in  the  bill,  in  these 
words :  "It  is  agreed  that  a  greater  portion  of  the  goods  set 
forth  in  the  account  appended  to  the  petition  was  received  by 
the  receiver  in  this  cause,  and  that  the  remaining  portion  was 
sold  by  said  James  F.  Dugan,  and  that  he  received  the  proceeds 
of  the  sale  of  said  goods  so  sold  by  him  in  the  management  and 
control  of  said  business.  It  is  agreed,  also,  that  the  facts  stated 
in  the  petition  are  true,  except  as  controverted  in  the  answer; 
and  that  all  of  the  facts  stated  in  the  answer  are  true,  so  far  as 
this  proceeding  is  concerned."  The  cause  being  submitted  for 
decision,  on  the  bill  and  answers,  petition  and  answer  thereto, 
and  this  agreement,  the  chancellor  rendered  a  decree,  ordering 
the  receiver  to  pay  to  the  petitioner,  out  of  the  moneys  in  his 
hands  arising  from  the  sale  of  goods  in  the  store,  the  balance 
due  on  account,  8129.75,  with  interest.  From  this  order,  or 
decree,  the  complainant  in  the  bill  appeals,  and  here  assigns  it 
as  error. 

There  was  a  joinder  in  error  by  the  appellee,  and  he  also 
moved  to  dismiss  the  appeal,  on  the  ground  that  an  appeal 
would  not  lie  from  the  order ;  and  on  the  part  of  the  appellant 
an  application  for  a  mandamus  was  submitted,  in  the  event 
the  appeal  was  dismissed. 

Farnham  &  Rabb,  and.  J.  M.  WiirrEHEAD,  for  appellant, 
cited  Daily  v.  Daily,  66  Ala.  266  ;  Vanderveer  v.  Ware,  65 
Ala.  606 ;  Dickinson  v.  Conniff,  65  Ala.  581 ;  Steele  v.  Steele, 
64  Ala.  438;  1  Brick.  Digest,  639,  §  3;  Ih.  731,  §§  1343-4  ; 
Abrams  v.  Hall,  59  Ala.  386 ;  l^leweUen  v.  Crane,  58  Ala.  627. 

W.  E.  Richardson,  and  Jno.  S.  Jemison,  cmitra,  cited  Coop- 
wood  V.   Wallace,  12  Ala.  796  ;  Charles  v.  Diihose,  29  Ala.  371; 
Meyers  v.  Meyers,  2  McCord's  Ch.  214,  or  16  Amer.  Dec.  648; 
16 
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1  Wait's  Ac.  and  Defenses,  29  ;  Wiswall  v.  Stewart  &  Easton, 
32  Ala.  433  ;  Smith  ^.  Harrison,  33  Ala.  706 ;  1  Perry  on 
Trusts,  §  .246 ;  2  Ih.  §§  813,  907. 

BRICKELL,  C.  J. — The  case  has  been  very  fully  argued 
upon  its  merits,  and  can,  without  injury  to  either  of  the  parties 
in  interest,  be  determined  finally  without  the  expression  of  an 
opinion  upon  the  regularity  or  propriety  of  the  petition  which 
was  entertained  in  the  Court  of  Chancery  ;  or  without  deciding 
whether  the  order  or, decree  of  the  chancellor  is  of  the  char- 
acter which  will  support  an  appeal,  or  whether  the  remedy  of 
the  party  aggrieved  by  it  is  mandamus  for  its  vacation.  If 
the  latter  is  the  appropriate  remedy,  an  application  for  the  writ 
is  pending,  and  a  dismissal  of  the  appeal  would  result  in  the 
granting  of  the  writ,  as  we  are  of  opinion  the  order  or  decree 
is  manifestly  erroneous. 

We  can  see  no  ground,  legal  or  equitable,  upon  which  the 
decree  of  the  chancellor  can  be  supported.  There  was  an  ab- 
solute, unconditional  sale  of  the  goods  to  Dugan,  accompanied 
by  a  delivery  of  possession.  The  title  vested  in  the  purchaser, 
and  from  the  moment  of  delivery  of  possession  the  relation  of 
buyer  and  seller  was  changed  into  that  of  debtor  and  creditor. 
This  is  true,  even  where  there  is  a  sale  of  goods  for  cash ;  if 
the  seller,  without  demanding  the  purchase-money,  not  being 
induced  by  the  fraud  of  the  buyer,  delivers  the  goods  to  him 
unconditionally,  the  title  vests  in  the  buyer,*  and  he  becomes 
the  absolute  owner.  There  was  no  lien  upon  the  goods  for  the 
payment  of  the  price ;  for  we  are  not  aware  that  a  lien  for 
the  purchase-money  of  chattels,  with  the  possession  of  which 
the  vendor  parts  absolutely  and  unconditionally,  has  ever  been 
implied  or  recogiiized. — 1  Lead.  Cas.  Eq.  502 ;  Jones  v.  Bird, 
8  Leigh,  510 ;  Beam  v.  Blanton,  3  Ired.  Eq.  59 ;  Lupin  v. 
Marie,  6  Wendell,  77. 

The  goods  may  have  been  wrongfully  sold  by  the  receiver, 
and  the  proceeds  of  sale  may  have  increased  the  funds  in  his 
hands,  which  are  under  the  control,  and  subject  to  the  disposi- 
tion of  tlie  court.  If  this  be  true,  the  wrong  was  done  to 
Dugan  ;  his  goods  were  converted  into  money,  and  he  only,  not 
a  creditor  for  him,  can  elect  to  wai,ve  the  tort  and  recover  the 
money  into  which  they  have  been  converted. — Lewisv.  Diihose, 
29  Aia.  219. 

Take  the  other  theory,  upon  which  it  seems  to  be  supposed 
that  the  claim  of  the  petitioner  may  be  maintained — that  Dugan 
was  a  trustee  in  invihwi,  and  that  there  had  been  a  ratification 
of  his  purchase  of  tlie  goods.  The  trust  estate  could  only  be 
made  liable  to  the  creditor  trusting  him,  to  the  extent  that  it 
was  indebted  to  him  upon  a  final  settlement  of  his  accounts  as 
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trustee.  A  trustee,  express  or  iinplied,  can  not,  in  the  absence 
of  express  power  conferred  npon  him,  by  his  contracts  or  en- 
gagements impose  a  liability  npon  the  trust  estate.  If  he  make 
a  contract  which  is  beneficial  to  the  estate,  the  creditor,  or  per- 
son with  whom  he  contracts,  has  no  equity  to  charge  the  estate, 
unless  he  be  insolvent,  which  must  \)e  shown  by  the  exhaustion 
of  legal  remedies  against  him,  and  the  estate  is  indebted  to 
him.  In  that  event,  a  court  of  equity  may  subrogate  the 
creditor  to  the  right  of  the  trustee  to  charge  the  trust  estate. 
Jo7i€s  V.  Dawson,  19  Ala.  672 ;  Miblhall  v.  Williams,  32  Ala. 
489 ;  Askew  v.  Myrick,  54  Ala.  30.  That  is  not  the  case  made 
by  the  petition. 

Let  the  decree  of  the  chancellor  be  reversed,  and  a  decree 
will  be  here  rendered  dismissing  the  petition,  at  the  costs  of  the 
petitioner  in  this  court ;  and  he  will  pay  the  costs  of  the  peti- 
tion in  the  Court  of  Chancery,  to  be  taxed  by  the  register. 


TV^ilkinson  v.  Searcy. 

BiU  of  Interpleader  by  Purchaser  of  Land. 

1.  Wlien  bill  of  interpleader  lies. — When  mortgaged  lands  are  sold  and 
conveyed  by  the  mortgagor,  by  deed  with  covenants  of  warranty,  the 
purchaser  paying  part  of  the  price  in  cash,  and  giving  his  note  for  the 
residue ;  if  tlie  note  secured  by  the  mortgage  and  the  note  for  the  unpaid 
purchase-money  are  afterwards  transferred  to  different  persons,  the  pur- 
chaser can  not  maintain  a  bill  of  interpleader  against  them. 

2.  Abatement  of  purchase-money. — When  lands  are  conveyed  with 
covenants  of  warranty  against  incumbrances  done  or  suffered  by  the 
vendor  (Code,  §  2193)',  and  are  at  the  time  subject  to  an  outstanding 
mortgage  executed  by  him,  this  is  a  breach  of  his  covenants  of  warranty, 
which  entitles  the  purchaser  to  claim  an  abatement  of  his  note  for  the 
unpaid  purchase-money,  to  the  extent  of  the  balance  due  on  the  mortgage 
debt,  unless  his  note  has  been  assigned  to  a  third  person,  and  he  has 
estopped  himself  from  setting  up  that  defense  against  the  assignee. 

3.  Estoppel  en  pais  against  maker  of  note. — If  a  person  who  is  about  to 
purchase,  or  take  an  assignment  of  a  promissory  note,  applies  to  the 
maker  for  infonnation,  is  assured  by  him  that  there  is  no  defense  against 
it,  and  buvs  the  note  on  the  faith  of  that  representation,  the  maker  is' 
estopped  from  setting  up  against  him  any  defense  which  then  existetl. 

4.  Revision  of  chancellor'' s  decision  on  facts. — The  burden  of  proof 
being  on  a  i)arty  wlio  asserts  an  estoppel  en  pais,  and  the  evidence  being 
conflicting,  if  the  chancellor  holds  the  evidence  insufficient  to  establish 
it,  this  court  will  not  reverse  his  ruling,  "  unless  clearly  convinced  that 
he  erred." 

5.  Errors  not  injurious  to  appellant. — When  errors  are  assigned  bv 
one  only  of  several  appellants,  this  court  will  only  consider  errors  which 
are  prejudicial  to  him. 
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6.     When  appeal  lies. — An  appeal  lies  only  from  a  final  decree,  except 
where  the  statutes  expressly  give  an  appeal  from  an  interlocutory  decree. 

Appeal  from  the  Chancery  Court  of  Lowndes. 

Heard  before  the  Plon,  Jno.  A.  Foster. 

The  original  bill  in  this  case  was  filed  on  the  12th  December, 
1881,  by  Francis  M.  Searcy,  against  W.  W.  Wilkinson,  Jacob 
L.  Schley,  and  others ;  and  sought,  principally,  a  decree  ascer- 
taining how  much  the  complainant  should  be  compelled  to  pay, 
and  to  whom,  on  a  note  Which  he  had  given  for  a  part  of  the 
purchase-money  for  a  tract  of  land  sold  and  conveyed  to  him 
l)y  said  Schley,  and  to  enjoin  the  several  defendants  from  as- 
serting any  claim  or  title  to  the  land.  The  tract  of  land  con- 
tained 150  acres,  and  was  sold  and  conveyed  by  said  Schley  to 
complainant  in  November,  1880,  at  the  price  of  $2,000 ;  of 
which  sum,  one  half  was  paid  in  cash,  and  for  the  other  half 
the  purchaser  executed  his  promissory  note,  payable  on  the  1st 
October,  1881,  to  the  order  of  Tliomas  E.  Hall.  This  note 
was  transferred  by  Hall,  for  value,  to  said  W.  W.  Wilkinson, 
who  brought  suit  on  it  against  the  maker;  and  the  bill  prayed 
an  injunction  of  this  action  at  law,  until  the  court  should  de- 
termine to  whom  the  money  due  on  it  should  be  paid.  At  the 
time  of  the  sale  and  conveyance  by  Schley  to  complainant, 
there  was  an  outstanding  mortgage  on  the  land,  given  by  said 
Schley  to  secure  the  delivery  of  ten  bales  of  cotton,  according 
to  the  terms  of  a  written  obligation  signed  by  him,  which  was 
dated  December  13th,  1878,  and  in  these  words :  "  On  the  1st 
day  of  October,  1879,  I  promise  to  deliver  in  Fort  Deposit, 
Alabama,  to  William  Hamilton,  ten  bales  of  cotton,  averaging 
500  lbs.;  four  bales  to  bear  8  pr.  ct.  interest,  and  six  bales  to 
be  delivered  at  said  place  on  the  1st  October,  1880."  This 
mortgage  and  obligation  were  transferred  by  said  Hamilton, 
about  the  ist  August,  1879,  to  one  Lightfoot,  who  afterw^ards 
transferred  them  to  the  administrator  of  the  estate  of  James 
H.  Witherspoon,  deceased ;  and  on  the  settlement  of  the  ad- 
ministration of  said  estate,  said  mortgage  and  obligation  became 
the  property  of  the  heirs  and  distributees,  who  afterwards 
brought  an  action  of  ejectment  to  recover  the  land,  claiming 
under  the  mortgage.  The  bill  alleged  that  "  tlie  heirs  of  said 
Witherspoon  claim  that  a  large  sum,  to-wit,  the  sum  of  $1,000, 
is  still  due  on  said  obligation  given  to  said  Hamilton,  and  that 
said  sum  is  a  lien  on  said  land  secured  by  said  mortgage  ;  while 
said  Schley  and  said  Wilkinson  both  insist  that  said  note  or 
obligation  has  been  fully  paid."  The  Witherspoon  heirs  were 
made  defendants  to  the  bill,  and  an  injunction  of  their  action 
of  ejectment  was  prayed.  The  bill  alleged,  also,  that  "  com- 
plainant is  ready  and  offers  to  pay  whatever  sura  may  be  due 
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on  his  said  note,  to  whomsoever  this  honorable  court  may  decree 
is  entitled  to  the  same ;  and  he  has  been  so  ready  ever  since 
said  note  fell  due,  and  has  ftnly  been  prevented  from  paying 
said  note  by  the  fact  that  it  was  claimed  by  said  Wilkinson  and 
said  Witherspoon  heirs,  and  complainant  did  not  and  could  not 
know  to  whom  he  could  safely«pay  the  sum  due  by  him."     The 

Erayer  of  the  bill  was  in  these  words :  "  Orator  prays  that  your 
onor  decree  what  amount,  and  to  whom,  orator  is  to  pay  on 
said  note ;  that  your  honor  decree  that,  on  payment  of  the  sum 
that  may  be  so  decreed,  each  of  said  defendants,  and  all  per- 
sons holding  under  either  of  them,  be  perpetually  enjoined 
from  asserting  any  claim  or  title  to  said  land  ;  and  orator  prays 
for  general  relief." 

An  answer  to  the  bill  was  tiled  by  Wilkinson,  alleging, 
among  other  things,  that  he  purchased  said  note  from  Hall,  for 
a  valuable  consideration,  on  the  10th  June,  1881;  "that  when 
he  was  about  to  purchase  said  note,  and  before  he  did  purchase 
it,  respondent  went  to  said  complainant,  and  informed  him  of 
his  intention  to  purchase  or  trade  for  said  note,  and  inquired  if 
complainant  had  any  defense  to  said  note ;  that  complainant 
then  said  to  this  respondent,  that  he  had  no  defense,  that  it  was 
'all  right,'  and  that  he  would  ^ay  said  note  at  its  maturity ;  and 
afterwards,  relying  upon  these  statements  and  this  promise,  re- 
spondent purchased  said  note  from  said  Hall,  for  a  valuable 
consideration,  and  said  Hall  indorsed  said  note  to  this  defend- 
ant. Defendant  sets  up  these  facts  by  way  of  plea,  as  well  as 
ansM'er."  A  demurrer  to  the  bill  for  want  of  equity,  because 
it  did  not  present  a  proper  case  for  interpleader,  was  incorpo- 
rated in  the  defendant's  answer. 

An  amended  bill  was  afterwards  filed,  alleging  that  said 
Schley  "is  insolvent,  and,  for  this  reason,  his  warranty  in  said 
deed  is  of  no  value  to  orator;"  and  an  answer  to  the  amended 
bill  was  filed  by  Wilkinson,  denying  its  allegations,  requiring 
proof  thereof,  and  repeating  his  grounds  of  demurrer  as  as- 
signed to  the  original  bill.  It  is  unnecessary  to  notice  the 
pleadings  of  the  other  defendants. 

The  chancellor  overruled  the  demurrers  to  the  bill,  and  also 
overrnled  a  motion  to  dimiss  for  want  of  equity  ;  and  at  a  sub- 
sequent term,  under  a  submission  on  pleadings  and  proof,  hold- 
ing that  Wilkinson  had  failed  to  establish  his  plea  of  estoppel, 
he  rendered  the  following  decree :  "It  is  therefore  ordered, 
adjudged  and  decreed,  that  the  several  demurrers  of  the  de- 
fendants are  hereby  overruled,  and  the  injunction  against  W. 
W.  Wilkinson  is  hereby  retained  until  the  further  order  of  the 
court.  It  is  further  ordered,  adjudged  and  decreed,  that  the 
defendants  who  are  now  shown  to  be  the  holders  of  the  mort- 
gage made  by  Schley  to  Hamilton,  to-wit,  are  entitled  to  a  fore- 
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closure  of  the  same,  it  appearing  from  tlie  testimony  that  a  por- 
tion of  the  same  remains  due  and  unpaid.  It  is  therefore  re- 
ferred to  the  register  to  state  an  account,  and  that  he  ascertain 
and  report  how  much  is  still  due  upon  said  mortgage,  principal 
and  interest,  after  allowing  all  legal  and  equitable  credits  to 
which  the  same  is  entitled.  Alf*  other  questions  are  reserved 
until  the  coming  in  of  said  report." 

The  appeal  is  sued  out  by  Wilkinson,  and  he  alone  assigns 
errors.  The  errors  assigned  are,  the  overruling  of  the  demur- 
rers to  the  bill,  the  overruling  of  the  motion  to  dismiss,  and  each 
part  of  the  linal  decree. 

J.  C.  RicHAKDSOK,  and  Jno.  Gamble,  for  the  appellant. — (1.) 
The  bill  was  without  equity,  because  the  facts  stated  do  not  au- 
thorize an  interpleader. — Adams'  Equity,  §§  202-03  ;  2  Story's 
Equity,  §§  809-14,  820-22 ;  Story's  Eq.  PI.  §§  292-97 ;  HcLyes 
V.  Johnson^  4  Ala.  267 ;  Gibson  v.  Goldthwaite,  7  Ala.  888 ;  4 
Wait's  Actions  and  Defenses,  151-53.  (2.)  Without  regard 
to  the  merits  or  defects  of  the  bill  the  defense  set  up  by  Wil- 
kinson presents  a  clear  equitable  estoppel. — Plant  &  Co.  v. 
Voeqelin,  30  Ala.  160;  Cloud  v.  Whiting,  38  Ala.  59;  Drake 
V.  Foster,  28  Ala.  654;  McCra^ey  v.  Eemson,  19  Ala.  430; 
Story's  Eq.  PI.  §  267  a\  Adams  v.  Steele,  21  Ala.  534 ;  Com.  v. 
Molts,  10  Barr,  Penn.  St.  527. 

Cook  &  Enochs,  and  R.  M.  Williamson,  contra. 

STONE,  J. — The  present  bill  appears  to  have  been  drawn 
with  the  intention  of  making  it  a  bill  of  interpleader,  and  coun- 
sel seem  to  regard  it  as  falling  within  that  class.  So  treating  it, 
it  is  contended  for  appellant,  that  his  testimony  shows  a  right 
in  him  to  recover  of  Searcy,  independently  of  any  liability  the 
lands  purchased  by  the  latter  may  rest  under,  by  reason  of  the 
Hamilton  note  and  mortgage,  now  held  and  claimed  by  the 
Witherspoons.  Wilkinson's  interest,  and  only  interest  in  this 
controversy,  would  seem  to  be.  lirst,  to  show  that  Searcy  had 
estopped  himself  from  setting  up  the  incumbrance  created  by 
the  Hamilton  mortgage,  as  a. defense  to  the  note  held  by  him, 
Wilkinson ;  and  failing  in  this,  second,  to  reduce  the  sum  of 
that  incumbering  indebtedness  to  as  low  a  ligure  as  possible. 

The  facts  of  the  case  are  about  as  follows :  On  the  13th  day 
of  December,  1878,  one  Schley  executed  an  obligation  in  writ- 
ing to  Hamilton,  to  pay  him  certain  bales  of  cotton,  and  con- 
temporaneously he  and  his  wife  executed  a  mortg:age  on  a  de- 
scribed tract  of  land,  of  about  one  hundred  and  fifty  acres,  to 
secure  its  payment.  This  mortgage  was  proved,  certified,  and 
recorded  in  tlie  proper  office,  in  due  time.     This  written  obli- 
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gationto  deliver  cotton  was  transferred  two  or  three  times,  un- 
til it  became  the  property  of  the  Witherspoon  distributees.  It 
passed  from  the  Hamilton  estate  prior  to  June  10th,  1881.  In 
IS^ovember,  1880,  Schley  sold,  and  he  and  his  wife  conveyed, 
the  same  lands  to  Searcy,  at  the  agreed  price  of  two  thousand 
dollars,  one  half  of  which  was  paid  in  cash ;  and  for  the  re- 
maining thousand  dollars,  Searcy  executed  his  note,  due  Octo- 
ber 1st,  1881.  This  note  was  made  payable  to  one  Hall, — for 
what  purpose  is  not  shown, — and  it  recites  the  consideration 
upon  which  it  was  given.  The  deed  from  Schley  and  wife  to 
Searcy  contains  the  words  "grant,  bargain  and  sell,"  and  hence 
contains  the  statutory  covenant  of  warranty  against  "incum- 
brances done  or  suffered  by  the  grantor." — Code  of  1876, 
§  2193.  This  note  was  traded  and  indorsed  by  Hall  to  Wil- 
kinson, for  a  valuable  consideration,  on  the  10th  day  of  June, 
1881.  No  question  is,  or  probably  can  be  raised,  on  the  fact 
that  the  note  is  made  payable  to  Hall,  instead  of  Schley,  the 
vendor  of  the  land. 

It  will  thus  be  seen,  that  the  claim  of  the  Witherspoons  rests 
on  a  note  executed  by  Schley  to  Hamilton,  secured  by  a  mort- 
gage on  the  lands.  Searcy  is  not  personally  liable  for  this  debt. 
The  most  that  can  be  affirmed  of  it  is,  that  the  lands  he  pur- 
chased from  Schley  are  bound  for  its  payment.  Wilkinson's 
claim  is  the  personal  debt  and  contract  of  Searcy,  secured  prob- 
ably by  a  vendor's  lien  on  the  same  land.  It  requires  no  argu- 
ment to  show  that  these  two  claims  are  not  for  one  and  the 
same  fund  or  debt.  Searcy  owes  one  of  the  debts — that  to 
Wilkinson.  He  does  not  owe  the  other.  The  facts  do  not 
warrant  a  bill  of  interpleader,  properlj'  so  called.  Hamilton, 
and  those  claiming  under  him,  are  not  placed  in  fault.  The 
mortgage,  properly  proven,  was  recorded  in  time;  and  this  gave 
notice  to  all  persons,  of  its  existence  and  contents.  It  was 
Searcy's  own  laches  that  he  did  not  search  the  record,  and  he 
shows  no  right  to  shift  on  to  the  shoulders  of  the  Witherspoons 
the  burden  of  defending  him  against  Wilkinson's  claim.  His 
own  undue,  if  not  blind  confidence,  has  exposed  him  or  his 
lands  to  the  double  liability.— 2  Story's  Equity,  §§  806-T,  820, 
821,  822,  82-1:,  824  « ;  4  Wait's  Ac.  &.  Def.  153-4. 

2.  But  there  is  an  aspect  in  which  the  present  bill,  as 
amended,  does  contain  equity.  Schley  is  shown  to  be  insolvent, 
so  that  Searcy  can  obtain  no  reimbursement  by  suit  on  the  cov- 
enants of  his  deed,  in  the  event  the  Witherspoon  claim  is  valid, 
and  there  is  anything  due  upon  it.  That  being  a  prior  incum- 
brance on  the  land,  of  Schley's  own  creation,  it  is  a  breach  of  the 
covenants  of  his  deed  ;  and  to  the  extent  that  Searcy  may  have 
his  land  charged  by  that  incumbrance,  he  may  set  it  off,  and 
claim  a  corresponding   rebate  from  his  unpaid  purchase-money 
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note,  unless  lie  has  estopped  himself  from  making  that  defense 
against  Wilkinson,  the  present  holder. — Smith  v.  Pettus^l 
Stew.  &  For.  107  ;  McLemore  v.  Mahson,  20  Ala.  137  ;  Wal- 
ton  V.  Bonham,  24  Ala.  513 ;  Kelly  v.  Allen,  34  Ala.  663, 
670. 

3-4.  Under  this  principle,  the  inquiry  arises,  has  Wilkin- 
son proven  the  truth  of  his  plea,  that  before  he  purchased  the 
note,  he  inquired  of  Searcy,  and  that  the  latter  informed  him 
he  had  no  defense  to  the  note,  save  a  cross  demand  against 
Schley  of  $189 ;  and  that  relying  on  Searcy's  said  statement, 
he  (Wilkinson)  purchased  the  note,  and  entered  the  credit  of 
$189  claimed  by  Searcy.  The  chancellor,  passing  on  the  testi- 
mony, found  this  issue  of  fact  against  Wilkinson. 

As  stated  by  the  chancellor,  the  onus  of  proving  the  truth  of 
this  plea  rested  on  Wilkinson.  The  testimony  is  in  irrecon- 
cilable conflict.  Wilkinson  and  his  son,  C.  L.  Wilkinson,  tes- 
tify to  the  truth  of  the  plea.  Searcy  testifies  that  he  made  no 
such  representation.  Lightfoot  testifies  that  Wilkinson  did 
have  knowledge  of  the  debt  and  mortgage  to  Hamilton.  Reid 
testifies  that,  while  acting  as  agent  for  Wilkinson,  in  attempting 
to  collect  a  debt  due  from  Schley  to  Wilkinson,  he  learned  that 
the  debt  and  mortgage  from  Schley  to  Hamilton  existed,  but 
he  did  not  know^  whether  Wilkinson  knew  it  or  not.  All  this 
testimony  relates  to  a  time  anterior  to  June  10th,  1881,  when 
Wilkinson  purchased  the  Searcy  note.  We  can  not  say  we  are 
"clearly  convinced"  the  chancellor  erred  in  pronouncing  on 
this  disputed  question  of  fact. — Nooeh  JEhc'r  v.  Garner's  Admr, 
70  Ala.  443.  We  incline  to  the  opinion,  that  all  the  interested 
parties  had  knowledge  of  the  Hamilton  debt  and  mortgage,  but 
they  believed  it  invalid,  and  did  not  regard  it  in  their  dealings 
as  opposing  any  obstacle. 

5.  Wilkinson  alone  assigns  errors  in  this  case,  and  we  can 
consider  no  question  that  does  not  affect  him.  As  we  have  said 
above,  the  bill  contains  equity,  and  presents  a  case  for  injunc- 
tion against  him.  He  has  failed  to  establish  the  truth  of  his 
plea  in  avoidance  of  that  equity,  and  it  results,  that  the  chan- 
cellor rightly  refused  to  dissolve  the  injunction.  He  re- 
tained it,  and  rightly  retained  it,  until  it  should  be  ascertained 
whether  any  thing,  and  now  much,  was  due  to  the  Withcrspoons 
on  the  Hamilton  mortgage.  When  that  is  ascertained,  a  per- 
petual injunction  should  be  ordered,  of  so  much  of  the  Wilkin- 
son debt  as  is  equal  to  the  sum  found  due  to  the  Withcrspoons, 
if  any  thing. 

As  we  have  said,  any  other  questions  tlian  tliose  affecting 
Wilkinson,  we  do  not,  and  can  not  consider,  under  his  assign- 
ments of  error.  He  is  interested  in  the  question  of  indebted- 
ness vet'  9Wfi,  under  the  Hamilton  mortgage,  and  tlie  extent  of 
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it.  That  question  has  not  been  passed  on  by  the  chancellor ; 
and  hence  it  has  not  been  determined  to  what  extent,  if  any, 
Searcy  is  entitled  to  relief  against  Wilkinson.  That  question 
is  the  real  equity  in  this  case.  Schley  testifies,  that  while 
Lightfoot  held  the  Hamilton  note  and  mortgage,  he,  Schley, 
paid  ten  bales  of  cotton  on  it,  and  that  he  owes  nothing.  If 
that  debt  is  paid,  then  Searcy's  bill,  as  against  Wilkinson,  is 
without  merit.  This  is  the  gist  of  the  suit,  and,  it  would  seem, 
further  proof  is  necessary ;  at  all  events,  it  has  not  been  de- 
cided. 

The  decision  of  the  court  below  was  not  rendered  on  the 
pleadings.  It  was  on  the  evidence.  The  appeal  is  prosecuted, 
not  from  an  interlocutory  decree,  but  from  what  is  claimed  to 
be  a  final  decree.  The  final  relief  claimed  in  this  case  is  a  per- 
petual injunction  of  the  whole  or  a  part  of  the  Wilkinson  claim. 
Till  that  decree  is  pronounced,  there  is  no  final  decree  in  this 
cause.— Code  of  1876,  §  3918. 

We  should,  perhaps,  add,  there  is  nothing  in  the  pleadings  or 
evidence  in  this  record,  whicli  invalidates  the  mortgage  given 
to  Hamilton.  The  question,  as  now  presented,  is,  whether 
there  is  any  thing,  and  how  much,  due  upon  it. 

Appeal  dismissed. 


May  1?.  Marks. 

Statutory  Real  Action  in  nature  of  Ejectment. 

1.  Sale  of  decedent' 8  lands,  for  payment  of  debts  ;  conclusiveness  of  or- 
der on  collateral  attack. — When  a  sale  of  lands  by  an  administrator  under 
a  probate  decree,  for  the  payment  of  debts,  is  collaterally  attacked, — as 
where  the  heirs  brinj?  ejectment  against  a  person  claiming  under  the 
sale, — mere  irregularities  in  the  proceedings  are  not  available,  and  the 
heirs  can  not  recover  unless  the  sale  is  void. 

2.  Same ;  validity  of  grant  of  administration. — The  granting  of  the 
order  of  sale,  on  the  petition  of  a  person  claiming  to  be  the  administra- 
tor, involves  a  judicial  determination  of  the  fact  that  he  is  such  adminis- 
trator; and  the  heirs  can  not  impeach  the  sale,  on  such  collateral  pro- 
ceeding, on  the  ground  that  his  appointment  was  invalid,  or  that  his 
office  had  expired. 

3.  Same ;  payment  of  purchase-money,  and  notice  to  heirs. — When  the 
payment  of  the  purchase-money  is  reported  to  the  court  by  the  adminis- 
trator, the  sale  confirmed,  and  he  is  ordered,  on  his  own  application,  to 
execute  a  conveyance  to  the  purchaser,  the  failure  to  notify  the  heirs  of 
any  or  all  of  these  proceedings  does  not  render  the  sale  void,  and  is  not 
available  to  the  heirs  on  a  collateral  attack  ;  nor  can  they  be  permitted 
to  contradict,  by  oral  evidence,  the  recitals  of  the  record  as  to  the  pay- 
ment of  the  purchase-money. 
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Appeal  from  the  Circuit  Court  of  Lowndes. 

Tried  before  the  Hod.  John  Moore. 

This  action  was  brought  by  Carey  May  and  others,  children 
and  heirs  at  law  of  Wm.  S.  May,  deceased,  against  Spencer  C. 
Marks,  to  recover  a  tract  of  land  containing  about  one  thousand 
acres,  together  with  damages  for  its  detention ;  and  was  com- 
menced on  the  5th  February,  1S83.  The  facts  of  the  case,  as 
agreed  on  by  the  parties,  are  thus  stated  in  the  bill  of  excep- 
tions: ''William  S.  May  died  in  said  county  of  Lowndes,  in 
the  fall  of  the  year  1865,  being  then  seized  and  possessed  of 
the  lands  now  sued  for;  and  the  plaintiffs  in  this  suit  are  his 
only  iieirs  at  law.  Shortly  after  the  death  of  said  May,  letters 
of  administration  on  his  estate  were  granted  by  the  Probate 
Court  of  said  county  to  R.  J.  Dudley ;  and  said  estate  was  duly 
declared  insolvent  by  said  Probate  Court,  in  January,  1868. 
Said  Dudley  was  continued  in  the  administration  of  said  estate 
until  May,  1871,  when  he  was  removed,  and  William  H.  Hun- 
ter, who  was  at  that  time  the  shei'iff  of  said  county,  was  ap- 
pointed administrator  de  l>onis  non,  by  virtue  of  his  said  office 
as  sheriff.  Said  Hunter  never  resigned  said  administration,  nor 
was  he  ever  removed  ;  but  his  said  office  of  sheriff  of  said  county 
expired  on  the  13th  November,  1871,  and  one  L.  J.  Bryan  was 
then  elected  and  qualified  on  that  day  as  his  successor  in  said 
office  as  sheriff.  On  May  20th,  1872,  without  any  other  ap- 
pointment than  as  above  stated,  said  Hunter  filed  his  petition 
in  said  Probate  Court  as  administrator,  for  a  sale  of  said  lands 
for  the  payment  of  debts';  a  copy  of  which  petition  is  hereunto 
annexed  as  an  exhibit,  and  made  a  part  of  this  agreement. 
Said  petition  was  set  for  hearing  on  the  20th  July,  1872,  and 
was  continued  to  the  2Sth  October,  1872;  notice  being  given 
to  all  the  parties  interested,  as  stated  in  the  decree  hereinafter 
named.  On  said  28th  October,  1872,  said  Probate  Court  made 
an  order  and  decree  for  the  sale  of  said  lands,  a  copy  of  which 
is  hereunto  attached  as  an  exhibit.  Said  oi'der  directed  the  sale 
to  be  made  on  the  following  terms :  one  third  of  the  purchase- 
money  to  be  paid  in  cash,- and  the  balance  in  one  and  two  years, 
with  interest  from  the  day  of  sale.  Under  and  in  pursuance  of 
said  order,  said  Hunter  sold  said  lands  at  public  outcry,  at  the 
court-house  of  said  county,  on  the  6th  January,  1873,  for  one 
thousand  dollars,  being  at  the  price  of  one  dollar  per  acre,  and 
reported  said  sale  to  said  Probate  Court  on  the  9th  January, 
1873 ;  and  said  sale  was  on  that  day  confirmed,  by  order  of  said 
court.  On  the  16th  May,  1873,  said  Hunter,  as  administrator, 
reported  to  said  court  the  payment  of  the  purchase-money  for 
said  land  ;  and  an  order  was  thereupon  made  by  said  court,  that 
conveyance  be  made  by  said  Hunter,  as  administrator,  to  W.  F. 
Witcher,  the  purchaser  at  said  sale,  conveying  to  him  all  right, 
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title  and  interest,  wliicli  said  W.  S.  May  had  in  said  land  at  the 
time  of  his  death.  On  the  17th  May,  1873,  said  Hunter,  as 
such  administrator,  made  to  said  Witcher  a  conveyance,  regu- 
lar in  form,  conveying  to  him  all  right,  title  and  interest,  which 
said  May  had  in  said  lands  at  tiie  time  of  his  death.  On  the 
8th  October,  1877,  said  Hunter  made  a  final  settlement  of  his 
administration  on  said  estate,  in  which  settlement  he  charged 
himself  with  the  proceeds  of  the  sale  of  said  lands;  and  a  de- 
cree was  thereupon  made  by  said  court,  a  copy  of  which  is  hereto 
attached  as  an  exhibit.  It  is  admitted,  that  the  purchase-money 
for  said  land  paid  by  said  Witcher  was  a  claim  which  he  had 
against  said  estate,  for  his  fees  for  services  rendered  by  him  as 
attorney  for  said  Hunter  in  his  said  administration,  which  claim 
and  voucher  were  allowed  by  said  court  on  said  final  settlement; 
and  it  is  admitted,  also,  that  the  said  services  so  rendered  by 
said  Witcher  were  rendered  by  hinj  to  said  Hunter  after  his 
said  term  of  office  as  sheriff  had  expired.  It  is  admitted,  also, 
that  of  said  claim  against  said  Hunter  as  administrator,  being 
the  balance  ascertained  to  be  due  from  him  on  said  final  settle- 
ment, $1,420.38,  besides  costs,  only  $3C0  has  been  collected; 
and  that  said  Hunter  is  insolvent.  It  is  further  agreed,  that 
no  notice  of  the  said  proceedings  of  said  Probate  Court,  in 

f  ranting  the  said  order  confirming  said  sale,  and  directing  said 
lunter,  as  administrator,  to  make  a  conveyance  of  said  lands 
to  said  Witcher,  was  given  to  the  heirs  at  law  of  said  W.  S. 
May.  It  is  admitted,  also,  that  on  the  5th  January,  1874,  said 
Witcher  sold  and  conveyed  said  lands,  in  consideration  of  $3,500 
paid  him,  to  James  Marks  &  Co.,  of  which  firm  defendant  was 
a  member." 

The  proceedings  in  the  Probate  Court,  as  shown  by  the  ex- 
hibits, are  all  regular  on  their  face,  and  in  the  usual  form. 
The  above  being  all  the  evidence,  the  court  charged  the  jury, 
at  the  instance  of  the  defendant,  that  they  must  find  for  him, 
if  they  believed  the  evidence ;  and  refused  a  general  charge 
in  favor  of  the  plaintiffs,  which  was  requested  by  them  in 
writing.  The  plaintiffs  excepted  to  the  charge  given,  and  to 
the  refusal  of  the  charge  asked,  and  they  now  assign  these 
rulings  as  error. 

Cook  &  Enochs,  for  appellants. — Hunter's  letters  of  admin- 
istration attached  to  his  office  as  sheriff,  and  expired  with  that 
office. — Ragland  v.  Calhoun,  36  Ala.  606  ;  Landford  v.  Dunk- 
lin ik  lieesCy  71  Ala.  594.  The  Probate  Court  had  judicial 
knowledge  of  the  expiration  of  his  term  of  office,  and  no  more 

{)o\ver  to  continue  or  prolong  his  administration,  than  to  pro- 
ong  his  term  of  office  as  sheriff ;  and  it  could  not  accomplish 
by  indirection — by  recognizing  any  of  his  acts  as  official — what 
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it  had  no  power  to  do  directly.  Hunter  not  being  the  admin- 
istrator when  he  filed  the  petition,  the  order  of  sale  founded 
on  it  is  void  for  want  of  jurisdiction — is  a  nullitv. —  Wyman 
V.  Campbell,  6  Porter,  219 ;  Satcher  v.  Satcher,  41  Ala.  26. 
If  the  order  of  sale  had  any  validity,  its  terms  were  binding 
on  the  administrator,  and  on  the  court  itself,  which  was  the 
real  vendor  ;  and  the  court  had  no  power  to  confirm  a  sale,  and 
thereby  divest  the  title  of  the  heirs,  until  the  purchase-money 
was  in  fact  paid  pursuant  to  the  terms  of  sale ;  yet  the  court 
confirms  the  sale,  and  afterwards  orders  a  conveyance  to  be 
executed  to  the  purchaser,  when  the  report  of  the  administrator 
showed  on  its  face  that  the  entire  purchase-money  was  not  in 
fact  paid. — Dugger  v.  Tayloe,  60  Ala.  504;  s.  c,  66  Ala.  444; 
C?'uikshanJcs  v.  Luttrell,  67  Ala.  318 ;  McCully  v.  Chajnnan, 
58  Ala.  325;  Doe  v.  Hardy,  52  Ala.  291.  The  heirs  had  no 
notice  of  these  proceedings,  and  no  opportunity  to  assert  their 
rights ;  and  they  now  show,  in  addition  to  the  facts  apparent 
on  the  record,  that  none  of  the  purchase-money  was  in  fact 
ever  paid — that  the  claim  allowed  as  a  payment  by  the  admin- 
istrator was  for  professional  services  rendered  to  him  after  his 
term  of  office  had  expired,  for  which  the  estate  was  not  respon- 
sible. If  these  proceedings  are  sustained  as  valid,  the  plaintiffs 
have  lost  their  lands  under  the  forms  of  law,  but  in  violation 
of  the  fundamental  principles  on  which  all  judicial  proceedings 
are  founded. — Lamar  v.  Gunter,  39  Ala.  324. 

Clopton,  Herbert  &  Chambers,  contra. — In  decreeing  a 
sale  of  the  land  on  the  petition  of  Hunter,  as  administrator, 
the  Probate  Court  decided,  by  necessary  implication,  that  he 
was  in  fact  such  administrator,  and  the  fact  can  not  be  now 
denied. — Landford  v.  DunJclm  d;  Reese,  71  Ala.  594.  Hunter 
being  the  administrator,  or  being  so  adjudged,  the  court  ac- 
quired jurisdiction  when  it  recognized  and  acted  on  his  petition  ; 
and  mere  irregularities  in  the  subsequent  proceedings,  such  as 
are  here  set  up,  do  not  affect  their  validity.  The  proceedings 
are  in  rem.,  not  in  personam,  and  notice  to  the  heirs  was  not 
necessary.  The  proceedings  are  regular  on  their  face,  and  are 
conclusive  in  this  collateral  attack. — Satcher  v.  Satcher,  41  Ala. 
26 ;  Bihh  v.  Orjjhans'  Home,  61  Ala.  326 ;  Wilburn  v.  Mc- 
C'alley,  63  Ala.  445 ;  Dugger  v.  Tayloe,  60  Ala.  518 ;  Ander- 
son V.  Bradley,  66  Ala.  263 ;  Hudgens  v.  Cameron,  50  Ala.  379. 

SOMERVILLE,  J. — The  case  is  one  of  ejectment,  in  which 
the  plaintiffs  claim  title  as  heirs  at  law  of  one  William  S.  May, 
who  is  shown  to  have  died  seized  and  possessed  of  the  lands  in 
controversy.  The  defendant  claims  title  through  one  Witcher, 
who  purchased  the  land  under  a  decree  of  the  Probate  Court 
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ordering  a  sale  for  the  paj^ment  of  the  debts  of  the  decedent. 
The  question  presented  is,  wliether  the  sale  made  on  the  appli- 
cation of  Hunter,  claiming  to  be  the  administrator  of  May's 
estate,  was  void.  This  being  a  collateral  assailment  of  the 
decree  of  sale,  there  can  ,  be,  otherwise,  no  recovery  by  the 
plaintiffs,  mere  reversible  errors  or  irregularities  availing  them 
nothing  in  this  action. 

It  is  insisted,  in  the  first  place,  that  the  sale  was  void,  because 
it  is  shown  that  Hunter  was  not  administrator  of  May's  estate 
at  the  time  he  filed  the  petition,  obtained  the  order  of  sale,  or 
made  the  conveyance  to  Witcher,  as  purchaser.  Before  these 
proceedings  transpired,  the  term  of  his  administration  had 
ceased  ;  and  it  is  urged  that  this  fact  can  be  shown,  to  impeach 
the  decree  on  collateral  attack.  It  is  true  that  Hunter's  letters 
of  administration  were  granted  to  him  as  sheriff  mrtute  qjficio, 
under  the  provisions  of  the  statute  (Code,  1876,  §§2362-72); 
and,  therefore,  the  grant  attached  to  the  office,  and  expired 
with  it.  This  defect  would  have  constituted  an  error,  for  which 
the  decree  of  the  Probate  Court  could  have  been  reversed  on 
appeal,  had  it  been  thus  directly  assailed.  But  it  is  no  ground 
for  collateral  attack,  such  as  renders  the  order  of  sale  absolutely 
void.  The  precise  point  was  so  adjudged  in  Landford  v. 
Dmiklin  <&  Jieese,  71  Ala.  594.  It  was  there  held,  that  the 
granting  of  the  order  of  sale  involved  a  judicial  determination 
of  the  fact  that  the  petitioner  was  such  administrator,  as  alleged 
in  his  petition,  and  that  the  sale  could  not  be  impeached,  in  a 
collateral  proceeding,  on  the  ground  that  he  was  not  in  fact  the 
administrator,  or  that  the  grant  of  administration  as  to  him 
was  invalid.  We  are  content  to  adhere  to  the  conclusion 
reached  in  that  case, — Freeman  on  Judgt.  §  523  ;  Freeman 
Void  Jud.  Sales,  sec.  4,  p.  21,  note  25  ;  Burke  v.  Mutch,  66 
Ala.  568 ;  Coltart  v.  Allen,  40  Ala.  155. 

The  sale  was  not  rendered  void  for  failure  to  give  notice  to 
the  heirs,  either  of  the  confirmation  of  the  sale,  the  report  of 
payment  of  the  purchase-money,  or  of  the  order  authorizing 
the  administrator  to  make  a  conveyance.  The  conveyance  was 
made  to  Witcher,  on  application  of  the  administrator ;  and,  as 
hetween  the  administ7'ator  and  the  heirs,  the  proceedings  were 
in  rem,  and  not  in  personam.  The  rule  has  long  been  settled 
in  this  State,  that,  where  the  application  of  an  administrator 
for  the  sale  of  lands  contains  all  the  allegations  necessary  to 
give  the  Probate  Court  jurisdiction,  any  failure  on  the  part  of 
the  administrator  to  notify  the  heirs,  or  otlier  adverse  party  in 
interest,  as  to  any  intermediate  proceeding,  will  not  avail,  on 
collateral  presentation,  to  avoid  either  the  order,  the  judgment, 
or  title  acquired  under  it  by  a  purchaser. —  Wilhum  v.  Mo- 
CaUey,  63  Ala.  436,  445  ;  Field  v.   Goldshy,  28  Ala.  218 ; 
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Satcher  v.  Satcher,  41  Ala.  26 ;  Wyman  v.  Campbell,  6  Port- 
219.  In  Dugger  v.  Tayloe,  60  Ala.  504,  it  was  held,  however, 
that  where  the  application  for  an  order  of  conveyance  was  by 
t\ie  jm7'chaser^  as  against  the  administrator,  the  proceeding  be- 
came one  in  personam  as  to  the  parties,  and  notice  to  the  ad- 
ministrator was  essential,  or  else  a  decree  rendered  withont  it 
was  void.  In  Anderson  v.  Bradley,  QQ  Ala.  263,  the  applica- 
tion was  by  a  sub-pnrchaser,  and  notice  to  the  heirs  was  held 
necessary,  the  question  being  presented  on  direct  appeal  from 
the  decree  of  the  Probate  Court. 

"We  are  of  opinion,  that  the  heirs  can  not  attack  the  decree 
in  question  collaterally  for  want  of  notice,  such  as  is  shown  in 
the  record. 

ISOY  can  they  be  permitted, in  an  action  of  ejectment  against 
the  purchaser  at  an  adnnnistrator's  sale,  to  collaterally  attack 
the  decree  of  sale,  by  contradicting  by  oral  evidence  the  recital 
in  the  proceedings  of  the  Probate  Court  as  to  the  fact  of  the 
payment  of  the  purchase-money.  It  is  very  true  that  this  has 
been  permitted,  on  a  bill  filed  by  an  administrator  dehonis  non, 
to  enforce  the  payment  of  the  purchase:money  against  the 
land.  As  against  him,  and  for  this  particular  purpose,  the 
record  is  not  held  to  be  conclusive,  but  only  prima  facie  correct. 
Wallace  v.  Nichols,  56  Ala.  321  ;  Corhitt  v.  Clenny,  52  Ala. 
480.  But  the  case  is  different, where  the  issue  is  one  at  law 
involving  the  legal  title,  and  the  effect  of  the  oral  evidence 
would  be  to  contradict  the  record,  and  destroy  or  annul  the 
title  acquired  under  it.  'Jhere  is  a  clear  distinction,  on  sound 
principles,  between  the  two  classes  of  cases,  which  is  recognized 
in  the  past  decisions  of  this  court  by  our  predecessors,  and 
which  we  fully  approve. — Dugger  v.  Tayloe,  46  Ala.  320; 
Hudgens  v.  Caineron,  50  Ala.  399. 

Thei'e  was  no  error  in  the  charges  given  by  the  Circuit  Court, 
and  the  judgment  is  affirmed. 


Robinson  v,  Allison. 

Statutory  Action  in  nature  of  Ejectment. 

1.  Testamentary  porver  to  executors  to  sell  lands;  hoiv  exercised,  at  com- 
mon law. — At  common  law,  a  naked  power  to  sell  lands,  or  to  do  any 
other  act,  given  by  will  to  persons  named  as  executors,  could  only  be  ex- 
ercised by  the  joint  act  of  all,  and  did  not  survive ;  but,  if  the  power  was 
coupled  with  an  interest,  it  was  capable  of  execution  by  the  executors 
who  qualified,  or  the  survivor  of  them ;  and  if  a  power  of  sale  was  given 
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to  executors  as  such,  and  not  nominatim,  it  might  be  exercised  by  the 
qualifying  or  surviving  executor,  unless  the  will  exj)ressly  pointed  to  a 
joint  execution.  If  there  was  a  devise  to  executors  by  name,  with  direc- 
tions to  sell,  the  descent  to  the  heir  was  intercepted,  the  title  passed  to 
the  donees,  coupling  an  interest  with  the  power,  and  the  power  might  be 
exercised  by  the  executors  who  qualified,  or  the  survivor  of  Ihem  ;  but, 
under  a  devise  that  executors  should  sell  lands,  the  descent  to  the  heir 
was  not  intercepted,  no  estate  passed  to  the  executors,  and  the  naked 
power  of  sale  conferred  on  them  could  only  be  exercised  by  the  joint  act 
of  all. 

2.  Same ;  nvder  Ktatutori/  provisions. — To  obviate  the  inconveniences 
found  to  result  from  these  common-law  rules,  it  is  no^'  provided  by  stat- 
ute tliat,  when  lands  are  devis^'d  to  several  executors  to  sell,  or  a  naked 
power  of  sale  is  given  to  them  y)y  will,  the  power  may  be  exercised  by 
those  who  qualify  or  are  acting,  the  survivor  or  survivors  of  them  (Code, 
(j  2218) ;  and  in  determining  whether  a  power  is  naked  (incapable  of  oth- 
er than  a  joint  execution),  or  may  be  executed  by  the  qualified,  acting  or 
surviving  executors,  the  intention  of  the  testator,  as  collected  from  tlie 
whole  will,  must  control,  the  power  being  construed  with  greater  or  less 
latitude  with  reference  to  that  intent. 

3.  Same ;  in  this  case. — Where  the  testator  appointed  his  widow,  his 
son  and  his  son-in-law  as  executors  of  his  will,  made  a  specific  devise 
and  bequest  to  his  widow,  devised  and  bequeathed  all  the  residue  of  his 
estate  to  his  wdow  and  children,  and  added  a  clause  in  these  vvords: 
"My  youngest  child  having  heretofore  attained  the  age  of  twenty-one 
years,  I  do  not  desire  that  my  estate,  or  any  part  of  it,  should  be  kept  to- 
gether any  longer  than  may  be  necessary  for  a  convenient  and  equitable 
division.  I  authorize  my  executrix  and  executors  to  sell  any  part  of  my 
estate,  directed  to  be  divided  among  my  wife  and  children,  if  it  be  found 
necessary  to  effect  an  equitable  division ;  and  such  sales  may  be  made  at 
either  public  or  private  sale,  and  upon  such  terms  as  my  executrix  and 
executors  may  deem  most  advantageous  to  the  devisees  and  legatees 
thereof ;  good  security  being  required  of  the  purchasers  for  all  deferred 
payments,  and  if  lands  be  sold,  liens  to  be  reserved  on  the  lands  sold,  to 
be  convej'ed  to  the  purchaser  by  my  executrix  and  executors,  or  such  of 
them  as  may  be  in  office  as  such."  Held,  that  the  will  conferred  a  dis- 
cretionary power  to  sell,  which  could  onlj'  be  executed  by  the  joint  act 
and  conciarrence  of  the  executrix  and  executors,  and  could  not  be  exer- 
cised by  the  sole  executor  who  qualified. 

Appeal  from  the  Circuit  Court  of  Madison. 

Heard  before  the  Hon.  H.  C.  Speake. 

This  action  was  brought  by  Walter  B.  Robinson,  against 
Martha  Allison,  to  recover  the  possession  of  a  certain  lot  or 
parcel  of  land  in  Hnntsville,  with  damages  for  its  detention  ; 
and  was  commenced  on  the  10th  A.ngust,  1880.  The  defend- 
ant pleaded  not  gnilty,  the  statute  of  limitations  of  ten  years, 
and  the  erection  of  valuable  improvements  under  adverse  pos- 
session for  more  than  three  years  ;  and  the  cause  was  tried  on 
issue  joined  on  these  pleas.  The  plaintiff  claimed  the  land  un- 
der a  conveyance  executed  to  him  by  John  O.  Robinson,  as  the 
executor  of  the  last  will  and  testament  of  James  B.  Robinson 
deceased ;  and  for  the  purpose  of  showing  the  said  executor's 
power  to  sell  and  convey,  he  offered  in  evidence  the  last  will 
and  testament  of  said  James  B.  Robinson,  with  the  proof  of  its 
probate,  and  the  grant  of  letters  testamentary  to  said  John  O. 
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Robinson,  one  of  the  persons  therein  named  as  executors.  On 
motion  of  the  defendant,  the  court  excluded  the  will  as  evi- 
dence, holding  that  the  power  of  sale  conferred  by  it  on  the 
persons  named  as  executors  could  not  be  exercised  by  said  John 
O.  Robinson  alone,  although  he  alone  qualified  as  executor. 
This  ruling  of  the  court,  to  which  the  plaintiff  excepted,  and 
in  consequence  of  which  he  w^as  compelled  to  take  a  nonsuit,  is 
now  assigned  as  error. 

Jno.  D.  Brandon,  for  appellant. — The  distinction  between  a 
devise  to  executors  to  sell,  and  a  naked  power  of  sale,  is  abol- 
ished by  statute. — Code,  §  2128.  The  effect  of  this  statutory 
provision  is  to  authorize  the  execution  of  a  testamentary  power 
of  sale  by  the  sole  acting  or  surviving  executor,  or  by  an  ad- 
ministrator with  the  will  annexed,  in  all  cases,  except  where  a 
personal  trust  and  confidence  is  reposed  in  the  persons  named 
as  executors.  Under  the  provisions  of  the  will  in  this  case,  a 
sale  was  authorized,  if  necessary  to  effect  an  equitable  division  ; 
and  a  sale  for  that  purpose  might  have  been  asked  by  an  ad- 
ministrator, if  the  will  had  contained  no  such  provision.  That 
the  will  creates  a  naked  power,  and  does  not  repose  a  personal 
trust  and  confidence,  to  be  exercised  or  not  at  the  discretion  of 
the  persons  named,  see  Johnson  v.  JBowden,  37  Texas,  621 ; 
Morgan  v.  Galloway,  1  Ohio,  104;  Evans  v.  Chew,  71  Fenn. 
47 ;  Lamed  v.  Bridge,  17  Pick.  339  ;  Cliandler  v.  Rider,  102 
Mass.  268;  Osgood  v  Franklin,  2  John.  Ch.  17;  Caines'  Cases, 
1-19  ;  Franklin  v.  Osgood,  14  John.  553  ;  Woolridge  v.  Wat- 
kins,  3  Bibb,  350 ;  Taylor  v.  Benham,  5  Howard,  233 :  Foxworth 
V.  White,  72  Ala.  224 ;  2  Wms.  Ex'rs,  859 ;  Clarke  v.  Parker, 
19  Yesey,  1 ;   Wells  v.  Lewis,  4  Mete.  Ky.  269. 

Humes,  Gokdon  &  Sheffey,  contra,  cited  Anderson  v.  Mc- 
Gowan,  42  Ala.  285 ;  Tarver  v.  Haines,  55  Ala.  503 ;  Perkins 
V.  Lewis,  41  Ala.  649 ;  Ex  parte  Dickson,  64  Ala.  192. 

BRICKELL,  C.  J. — This  was  a  statutory  real  action  for  the 
recovery  of  possession  of  a  house  and  lot  situated  in  the  city  of 
Huntsville,  in  which  the  appellant  was  plaintiff,  and  the  ap- 
pellee defendant.  The  appellant  claimed  title  from  a  sale  and 
conveyance  made  to  him  by  John  O.  Robinson,  as  executor  of 
the  last  will  and  testament  of  James  B.  Robinson,  deceased, 
without  the  order  or  decree  authorizing  it,  of  any  court  having 
jurisdiction.  The  will  of  said  James  B.  bears  date  June  16th, 
1876,  and  after  his  death  was  duly,  admitted  to  probate,  on  the 
2d  day  of  December,  1877.  By.  the  first  item  or  clause  thereof, 
specific  devises  of  real  estate  and  bequests  of  personal  property 
are  made  -to  his  widow.     By  the  second  item,  the  rest  and  resi- 
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due  of  his  estate,  not  required  for  the  payment  of  debts,  or  for 
the  expenses  of  administration,  is  devised  and  bequeathed  to 
his  widow  and  children,  the  children  being  required  to  account 
for  advancements  made  to  them.  The  fourth  item  of  the  will 
is  in  these  words  :  "My  youngest  child  having  heretofore  at- 
tained the  age  of  twenty-one  years,  I  do  not  desire  that  my 
estate,  or  any  part  of  it,  shall  be  kept  together  any  longer  than 
may  be  necessary  for  a  convenient  and  equitable  division.  I 
authorize  my  executrix  and  executors  to  sell  any  part  of  my 
estate,  directed  to  be  divided  amongst  my  wife  and  Children,  if 
it  be  found  necessary  to  effect  an  equitable  division  ;  and  such 
sales  may  be  made  at  either  public  or  private  sale,  and  upon 
such  terms  as  my  executrix  and  executors  may  deem  most  ad- 
vantageous to  the  devisees  and  legatees  thereof ;  good  security 
being  required  of  the  purchasers  for  all  deferred  payments,  and 
if  lands  be  sold,  liens  to  be  reserved  on  the  lands  sold,  to  be 
conveyed  to  the  purchaser  by  my  executrix  and  executors,  or 
such  of  them  as  may  be  in  office  as  such."  By  the  seventh 
item,  the  testator  nominated  and  appointed  his  wife,  Frances 
T.,  his  son  John  O.,  and  his  son-in-law,  Jesse  B.  Shivers,  as  ex- 
ecutrix and  executors  of  the  will.  The  said  John  O.  alone 
qualified  as  executor;  and  it  was  in  execution  of  the  power  con- 
tained in  the  fourth  item,  that  he  made  to  the  appellant  the 
sale  and  conveyance  of  the  premises  in  controversy. 

The  case  has  been  argued  by  counsel,  and  we  shall  so  con- 
sider it,  as  presenting  no  other  question  than  whether  the  exec- 
utor qualifying  could  alone  execute  the  power  to  sell  lands, 
which  is  conferred  by  the  fourth  item  of  the  testator's  will  upon 
the  executrix  and  executors  thereinafter  nominated  and  ap- 
pointed. 

1.  It  is  clear  that,  at  common  law,  a  naked  power  given  to 
persons  named  as  executors,  to  sell  lands,  or  to  do  any  other 
act,  would  not  survive  ;  nor  could  it  be  executed,  unless  the  per- 
sons upon  whom  it  was  conferred  joined  in  the  execution.  But, 
if  there  was  a  power  of  sale,  coupled  with  an  interest,  the 
power  was  capable  of  execution  by  surviving  executors,  or  by 
such  of  them  as  qualified.  Or,  if  there  was  a  power  of  sale 
given  to  executors,  '''■qua  executors,  and  not  nwainatini^''  and 
the  will  did  not  expressly  point  to  a  joint  execution,  the  power 
could  rightfully  be  exercised  by  such  as  qualified,  or  by  the 
surviving  executors.  Or,  if  there  was  a  devise  of  lands  to 
executors  by  name,  with  directions  to  sell,  the  descent  to  the 
heir  was  interrupted,  and  the  freehold  passed  to  the  donee, 
coupling  an  interest  with  the  power ;  and  it  was  capable  of 
execution  by  surviving  executors,  or  by  such  as  accepted  the 
executorial  duties  and  trusts.  But  a  mere  devise  that  execu- 
tors should  sell  lands  did  not  interrupt  the  descent  to  the  heir, 
17 


258  SUPREME  COURT  [Dec.  Term, 

[Eobinson  v.  Allison.] 

nor  pass  any  estate  to  the  executors.  It  was  but  a  naked  power 
of  sale,  and  the  co-operatiofi  of  all  was  necessary  to  satisfy  its 
express  terras. — Lucas  v.  Price^  4  Ala.  679  ;  Patton  v.  Crow^ 
26  Ala.  431 ;  Anderson  v.  McGowan^  42  Ala.  285 ;  Tarver  v. 
Haines,  55  Ala.  503 ;  Mitchell  v.  Spence,  62  Ala.  650. 

2.  To  obviate  inconveniences  which  were  found  to  result 
from  the  strict  rules  of  the  common  law  on  this  subject,  was 
the  purpose  of  the  statute,  which  declares  that,  where  a  naked 
power  is  by  will  given  to  executors,  the  survivor  of  themj  or 
such  as  may  qualify,  or  an  administrator  with  the  will  annexed, 
may  execute  the  power. — Code  of  187.6,  §  2218.  The  statute, 
by  its  terms,  is  confined  in  operation  to  two  classes  of  cases ; 
the  first  is  a  devise  of  lands  to  the  executors,  with  directions  to 
sell ;  and  the  other  is  to  a  naked  power  of  sale.  In  determin- 
ing whether  a  power  is  a  naked  power,  incapable  of  any  other 
than  a  joint  execution,  or  whether  it  may  be  executed  by  sur- 
viving executors,  or  by  the  executors  qualifying,  the  intention 
of  the  testator,  as  it  may  be  collected  from  the  terms  of  the 
will,  must  control.  In  reference  to  that  intent,  the  power  is 
construed  with  greater  or  less  latitude. — Franklin  v.  Osgood, 
2  Johns.  Ch.  1.  " 

3.  Looking  at  the  whole  will,  the  purposes  for  which  the 
power  of  sale  is  conferred,  the  form  and  language  in  which  it 
is  expressed,  the  conclusion  that  the  testator  intended  a  discre- 
tionary power,  in  the  exercise  of  which  there  should  be  the 
concurrence  of  the  executrix  and  executors,  seems  irresistible. 
There  is  not  an  absolute  and  unqualified  devise  that  there 
shall  be  a  sale  of  the  land.  The  sale  is  to  be  made  only  in  the 
event  it  is  "  found  necessary  in  order  to  eft'ect  an  equitable 
division."  And  it  is  to  be  made  publicly  or  privately,  "  upon 
such  terms  as  my  executrix  and  executors  may  deem  most  ad- 
vantageous to  the  devisees  and  legatees  thereof."  Whether  a 
necessity  for  a  sale  existed,  it  is  manifest,  is  dependent  upon 
the  judgment  and  discretion  of  the  executrix  and  executors — 
npon  their  ascertainment  and  determination  of  the  fact,  whether 
without  it  an  equitable  division  could  be  eifected  amongst  the 
legatees  and  devisees.  And  if  it  shall  be  determined  that  there 
shall  be  a  sale,  the  terms  of  sale,  and  whether  it  shall  be  made 
publicly  or  privately,  is  committed  to  their  judgment  and  dis- 
cretion. If  the  sale  is  upon  credit,  a  lien  upon  the  lands  for 
the  payment  of  tlie  purchase-money  is  to  be  reserved  ;  and 
when  the  purchase-money  is  paid  in  full,  the  land  is  "  to  be 
conveyed  to  the  purchaser  by  my  executrix  and  executors,  or 
such  of  them  as  may  be  in  office  as  such."  Thus,  the  testator 
distinguished  between  the  sale  and  the  conveyance  of  the 
lands.  The  sale  is  to  be  made  hy  all — by  the  executrix  and 
executors;  but  the  conveyance  may  be  executed  by  such  of 
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them  as  may  be  in  office  wlien  the  time  for  its  making  occurs. 

The  rule  is  clear  and  indisputable,  that  when  a  power  to  sell 
lands,  or  to  do  any  other  act,  is  conferred  upon  two  or  more 
persons,  whether  by  name,  or  as  executors,  and  it  is  dependent 
upon  their  judgment  or  discretion  whether  the  act  shall  be  done 
or  not,  the  power  conferred  is  a  special  trust  or  confidence ;  its 
exercise  is  a  matter  for  the  judgment  or  discretion  of  all,  and 
without  the  concurrence  of  all  the  power  cannot  be  exercised. 
Woolridge  v.  Watkins,  3  Bibb,  349 ;  Tarver  v.  Haines,  55 
Ala.  502. 

It  is  not  difficult  to  conceive  that  the  testator  was  willing  to 
repose  in  the  executrix,  his  wife,  the  executors,  his  son  and  his 
son-in-law,  the  power  to  determine  whether  a  sale  of  lands  was 
necessary  to  effect  a  division  amongst  his  devisees,  the  mode  and 
terms  of  sale,  and  yet  unwilling  to  intrust  so  great  a  power  to 
either  of  them  solely.  Their  joint  and  concurring  judgment 
and  discretion  he  may  have  deemed  the  best  assurance  that  the 
power  would  be  justly  and  wisely  exercised,  and  exercised  only 
in  the  contingency  expressed.  That  he  contemplated  the  sale 
should  be  the  joint  act,  the  concurrence  of  the  judgment  of  all, 
is  apparent,  when  the  last  clause  of  the  item  of  the  will  con- 
ferring the  power  is  read,  which  distinguishes  between  the  sale 
and  the  conveyance,  expressly  autliorizing  such  of  the  execu- 
tors as  were  in  office  to  make  the  conveyance,  and  not  con-' 
ferring  power  upon  them  to  make  the  sale.  Taking  this  to  be 
the  true  construction  of  the  will,  the  sale  by  the  acting  execu- 
tor was  unauthorized  and  void,  conferring  no  title  upon  the 
appellant. 

The  judgment  is  affirmed. 


Washington  v,  Timberlake. 

Action  on  Injunction  Bond. 

1.  Variance  in  description  of  bond. — In  an  action  on  an  injunction 
bond,  brought  by  T.  as  sole  plaintiff,  the  complaint  averring  that  the 
condition  of  the  bond  was  that  the  obligors  "  would  pay  plaint ijf'  a\\  such 
damages  as  he  may  sustain  by  the  suing  out  of  said  injunction,"  and  that 
they  have  failed  "  to  pay  him  the  damages  he  has  sustained;"  a  bond 
payable  to  B.  and  T.  jointly,  and  conditioned  to  pay  them  the  damages 
thej'  might  sustain,  is  not  admissible  as  evidence,  the  variance  being 
material  and  fatal. 

2.  Injunction  bond,  with  condition  awkardly  ej'pressed. — An  injunc- 
tion bond,  the  condition  of  which  is  that,  if  tlie  obligors  shall  pay  the 
obligees  "  all  damages  they  may  sustain  by  the  suing  out  of  said  injunc- 
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tion,  if  the  same  is  dissolved,  then  this  obligation  to  remain  in  full  force 
and  effect,"  though  awkwardly  expressed,  is  not  void. 

3.  Attorney's  fees  as  damages. — Attorney's  fees,  for  services  rendered 
in  procuring  a  dissolution  of  the  injunction,  are  not  recoverable  as  dam- 
ages in  an  action  on  the  injunction  bond,  unless  averred  and  claimed 
as  special  damages  in  the  complaint. 

4.  Recoupment,  and  set-off. — A  claim  of  recoupment  springs  out  of  the 
contract  or  transaction  on  which  the  action  is  founded  ;  a  set-ofF  is  in  the 
nature  of  a  cross  action,  and  may  be  a  separate  and  independent  demand 
not  connected  with  the  original  cause  of  action. 

5.  Statute  of  limitations  to  plea  of  set-off. — When  a  set-off  is  pleaded, 
and  the  statute  of  limitations  is  replied  thereto,  the  statutory  bar  is  to  be 
computed,  not  to  the  commencement  of  the  action,  but  to  the  time  when 
the  plaintiff's  right  of  action  accrued  (Code,  §  2996) ;  and  if  the  claim 
was  then  barred,  it  is  not  a  "  legal  subsisting  claim,"  and  is  not  avail- 
able as  a  set-off. 

Appeal  from  the  Circuit  Court  of  Jackson. 

Tried  before  the  Hon.  H.  C.  Speake. 

This  action  was  brought  by  Henry  Bunn  and  John  P.  Tim- 
berlake, against  William  Washington  and  Walter  Rosser  ;  was 
commenced  on  the  15th  April,  1875,  and  was  founded  on  an 
injunction  bond,  executed  by  said  defendants  (jointly  with  W. 
A.  Austin,  since  deceased),  and  conditioned  as  follows  :  "Now, 
if  the  said  Walter  Rosser,  William  Washington  and  W.  A. 
Austin,  or  either  of  them,  shall  pay  the  said  Henry  Bunn  and 
John  P.  Timberlake  all  damages  they  may  sustain  by  the  suing 
out  of  such  injunction,  if  the  same  is  dissolved,  then  this  obli- 
gation to  7'emain  iii  full  force  and  effectP  On  the  first  trial  of 
the  cause,  there  was  a  verdict  and  judgment  for  the  defendants, 
under  the  rulings  of  the  court ;  but  the  judgment  was  reversed 
by  this  court  on  appeal,  and  the  cause  remanded,  as  shown  by 
the  report  of  the  case. — Rosser  v.  Bunn  cfc  Timberlake,  66 
Ala.  89-96,  After  the  remandment  of  the  cause,  as  the  present 
record  shows,  the  death  of  Bunn  was  suggested,  and  the  cause 
was  prosecuted  to  judgment  in  the  name  of  Timberlake  as  sole 
plaintiff;  and  the  pleadings  were  amended  and  changed,  as 
shown  in  the  opinion  of  the  court.  On  the  second  trial,  there 
was  a  verdict  and  judgment  for  the  plaintiff  ;  but  numerous 
exceptions  were  reserved  by  the  defendants  to  the  rulings  of 
the  court  on  the  evidence,  and  in  the  matter  of  charges  given 
and  refused ;  and  these  several  rulings  are  now  assigned  as 
error.  The  material  facts  appear  in  the  opinion  of  the  court, 
in  connection  with  the  former  report  of  the  case  and  the  brief 
of  counsel. 

■  Humes  &  Gordon,  and  Robinson  &  Brown,  for  appellants. 
(1.)    The  bond  offered  in  evidence  ought  to  have  been  excluded, 
because  there  was  a  fatal  variance  between   it  and  the  allega- 
tions of  the  complaint. — May  dt  Bell  v.  Miller,  27  Ala.  515 ; 
Vol.  i,xxiv. 


1883.]  OF  ALABAMA.  261 

[Washington  v.  Timberlake.l 

McLendon  v.  Godfrey,  3  Ala.  181 ;  Ulrick  v.  Ragan^  11  Ala. 
529 ;  Forward  v.  Marsh,  1 8  Ala.  645 ;  Jordan  v.  Roiiey,  23 
Ala.  758 ;  Smith  v.  Causey,  28  Ala.  655 ;  Milton  v.  Haden, 
32  Ala.  30 ;  Fourmier  v.  Black,  32  Ala.  41 ;  Coal  Mining  Co. 
V.  Brainard,  35  Ala.  476 ;  Hunt  v.  Hall,  37  Ala.  702 ;  Dick- 
son V.  Bachelder,  21  Ala.  699.  (2.)  The  condition  of  the  bond, 
as  expressed,  is  a  repugnancy  and  absurdity,  and  renders  the 
bond  void. — Steele  v.  Txdwiler,  63  Ala.  368  ;  Cojjeland  v.  Cun- 
ningham, 63  Ala.  394 ;  Hamner  v.  Hohbs,  2  Stew.  &  P.  383  ; 
Percival  v.  McCoy,  13  Fed.  Rep.  397,  for  October  10th,  1882 ; 
2  Parsons  on  Contracts,  73-75.  (3.)  A  demurrer  was  sustained 
to  the  count  which  claimed  counsel  fees  as  special  damages,  and 
there  was  no  such  claim  or  averment  in  the  count  on  which  the 
trial  was  hadi.-^—Donnellv.  Jones,  13  Ala.  490  ;  J^evns  v.  Fmvell, 
42  Ala.  136.  (4.)  The  sufficiency  of  the  replication  to  the  plea 
of  set-off  was  tested  by  demurrer  on  the  former  trial,  but  this 
court  held  it  insufficient ;  and  a  demurrer  to  it  being  interposed 
on  the  second  trial,  the  court  erred  in  overruling  it. — Rosser  v. 
Bunn  &  Timherlake,  ^^  Ala.  89.  (5.)  The  rejoinder  to  the 
replicatioHj  to  which  a  demurrer  was  sustained,  was  framed 
under  the  authority  of  Hatchett  v.  Gihso7i,  13  Ala.  587,  which 
recognizes  the  right  to  recoup  unliquidated  damages,  which 
would  not  ha  allowable  as  a  set-oft';  and  it  is  sustained  by  Sedg- 
wick on  Damages,  5th  ed.,  491.  (6.)  The  court  erred  in  its 
construction  of  the  statute  (Code,  §  2996),  when  pleaded  to  a 
set-off.  Under  the  decisions  of  this  court  before  the  adoption 
of  the  present  statute,  a  legal  subsisting  demand  was  construed 
to  mean  a  claim  on  which  an  action  at  law  might  be  maintained 
{McDade  v.  Mead,  18  Ala.  214;  Shaio  v.  Yarhrough,  3  Ala. 
588) ;  and  the  words  in  the  present  statute  being  so  construed, 
a  legal  demand  is  available  as  a  set-off,  although  an  action  on  it 
might  be  defeated  by  a  plea  setting  up  the  statute.  "  The  statute 
of  limitations  does  not  kill  the  cU\im,  but,  if  pleaded,  defeats 
an  action  founded  on  it. 

STONE,  J.— On  the  15th  day  of  April,  1875,  the  original 
complaint  was  tiled  in  this  cause,  in  favor  of  Henry  Bunn  and 
John  P.  Timberlake.  This  complaint  was  amended  June  4th, 
1881.  In  May,  1882,  the  demurrer  to  the  complaint  as  amended 
was  sustained,  and  leave  granted  to  tile  an  amended  complaint, 
which  was  immediately  don«.  The  amended  complaint  makes 
DO  alteration  of  the  original  count,  or  its  amendment,  but  con- 
sists in  a  single  count,  declaring  on  an  injunction  bond,  payable 
to  the  register,  in  the  sum  of  tive  hundred  dollars,  "with  con- 
dition that  defendants  would  pay  plaintiff  all  such  damages  as 
he  might  sustain  by  the  suing  out  of  an  injunction,  if  the  same 
should  be  dissolved ;  and  plaintiff  avers  that  the  condition  of 
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said  bond  has  been  broken,  in  this,  that  said  injunction  has  been 
dissolved,  and  defendants  have  failed  to  pay  plaintiff  the  dam- 
ages he  has  sustained."  The  count  contains  no  further  specifi- 
cation of  damages.  On  the  same  day  the  original  complaint 
was  amended  (June  4th,  1881),  the  death  of  Henry  Bunn,  one 
of  the  plaintiffs,  was  suggested,  "and  suit  continued  in  name 
of  other  plaintiff."  From  that  time  forth,  the  suit  stood  in  the 
name  of  Timberlake,  as  sole  plaintiff.  The  trial  was  had  on 
that  count  alone.  So,  when  the  amended  complaint  was  filed 
(May  30, 1882),  the  name  of  Timberlake  alone  appearing  as  plain- 
tiff, and  that  count  containing  no  reference  whatever  to  Henry 
Bunn,  either  as  a  party  to  the  bond  sued  on,  or  as  having  any 
interest  in  the  suit,  we  must  treat  the  case  as  if  the  original 
count  had  been  in  the  name  of  Timberlake  alone.  Nor  is  it 
averred  any  where  in  the  pleadings  that  Bunn  and  Timberlake 
were  partners.  Thus  construing  the  record,  the  count  last  filed, 
and  on  which  the  suit  was  tried,  avers  that  the  bond  declared 
on  bound  the  obligors  to  pay  Timberlake  all  damages  he  might 
sustain  by  the  suing  out  of  the  injunction,  if  the  same  was  dis- 
solved. 

In  support  of  his  action,  the  plaintiff  offered  the  injunction 
bond  in  evidence.  It  was  objected  to,  as  variant  from  the  de- 
scription given  in  the  complaint.  The  condition  expressed  in 
the  bond  offered  in  evidence,  is  in  the  following  language: 
"Now,  if  the  said  William  Rosser,  William  Washington,  and 
William  A.  Austin,  or  either  of  them,  shall  pay  the  said  Henry 
Bunn  and  John  P.  Timberlake  all  damages  they  may  sustain 
by  the  suing  out  of  such  injunction,  if  the  same  is  dissolved," 
(fee.  The  averment  claims  damages  payable  to  one.  The  bond 
offered  in  evidence  shows  damages  payable  to  two.  This  is 
such  a  variance  as  i-equired  the  exclusion  of  the  evidence. — May 
V.  Miller,  27  Ala.  515;  MoLendon  v.  Godfrey,  3  Ala.  181; 
Ulrick  V.  Ragan,  11  Ala.  529;  Forward  v.  Marsh,  18  Ala. 
645 ;  Smith  v.  Causey,  28  Ala.  655 ;  Milton  v.  Haden,  32  Ala. 
30;  Ala.  Goal  Minimj  Co.  v.  Brainard,  35  Ala.  476  ;  Hunt  v. 
Hall,  38  Ala.  702. 

2.  Another  objection  is  urged  to  the  admissibility  of  the 
bond  in  evidence — namely,  that  the  defeasance  clause  is  repug- 
nant to  the  obligation  of  the  bond,  and  it  is  therefore  worthless. 
The  concluding  clause  of  the  defeasance  is  blunderingly  ex- 
pressed, but  we  do  not  think  it  avoids  the  bond.  The  bond  is 
in  the  penalty  of  five  hundred  dollars,  and  binds  the  obligors, 
or  either  of  them,  to  pay  the  said  Bunn  and  Timberlake  all 
damages  they  may  sustain  by  the  injunction,  if  the  same  is  dis- 
solved. The  fault  of  the  bond  seems  to  be,  that  it  leaves  the 
obligois  bound,  notwithstanding  they  may  pay  all  damages  the 
Vol.  lxxiv. 
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plaintiffs  may  sustain ;  in  other  words,  that  it  has  no  defeasance 
clause. — Copeland  v.  Cunningham,  63  Ala.  394. 

3.  The  testimony  offered,  of  attorney's  fees  paid  or  incurred 
in  obtaining  a  dissolution  of  the  injunction,  should  not  have 
been  received.  The  complaint  contained  no  averment  to  let  in 
such  evidence. — Dothard  v.  Sheid^  69  Ala.  135 ;  Polhck  v. 
Gantt,  Ih.  373. 

4.  There  is  no  question  of  recoupment,  shown  either  in  the 
pleadings  or  evidence  found  in  the  record.  Recoupment  ap- 
plies, when  the  abatement  claimed  springs  out  of  the  very  con- 
tract, or  transaction,  on  which  the  recovery  is  sought. — Bouv. 
Law  Die.  It  is  entirely  unlike  set-off,  which  is  in  the  nature 
of  a  cross  action,  and  may  rest  on  an  independent  legal  demand, 
if  that  demand  be  of  a  class  not  sounding  in  damages  merely. 
Hosser  v.  JBunn  <&  Timherlake,  66  Ala.  89. 

5.  The  remaining  question  is  set-off,  of  a  sum  alleged  to  be 
due  from  Bunn  and  Timberlake  to  Rosser,  the  principal  obligor, 
being  the  statutory  penalty  for  knowingly  and  willfully  cutting 
down  and  removing  trees  from  the  lands  of  Rosser,  without  his 
consent. — Code  of  1876,  §  3551.  To  this  plea  the  plaintiff 
replied  the  statute  of  linjitations  of  one  year. — Code,  §  3554. 
There  was  rejoinder  to  this  replication,  and  demurrer  to  it, 
which  require  us  to  construe  section  2996  of  the  Code  of  1876. 
That  section  is  in  the  following  language:  "When  the  defend- 
ant pleads  a  set-off  to  the  plaintiff's  demand,  to  which  the  plain- 
tiff replies  the  statute  of  limitations,  the  defendant,  notwith- 
standing such  replication,  is  entitled  to  have  the  benefit  of  his 
debt  as  a  set-off,  where  such  set-off  was  a  legal,  subsisting  claim, 
at  the  time  the  right  of  action  accrued  to  the  plaintiff  on  the 
claim  in  suit." 

Certain  features  of  this  statute  are  so  clear,  that  they  need 
no  interpretation.  The  test-time  is  when  the  plaintiff's  right 
of  action  accrued — not  when  he  brought  suit.  The  set-off,  to 
be  available,  must  be  a  subsisting  cause  of  action  at  that  time. 
Applying  the  principle  to  this  case,  the  set-off  must  have  been 
a  subsisting  demand,  when  the  injunction  was  dissolved. 

What  is  the  meaning  of  the  word  suhsistiny,  found  in  this 
statute?  It  is  very  true  that  the  lapse  of  time  prescribed  in 
our  statutes  of  limitation  does  not,  ex  proprio  Vitj/or^;,  extinguish 
a  moneyed  demand.  It  is  a  defense  the  defendant  may  inter- 
pose or  not,  at  his  option.  Failing  to  plead  it,  there  will  be  a 
recovery,  although  tlie  bar  was  complete  before  the  action  was 
commenced.  So,  a  debt  barred  by  statute  is  so  far  a  legal,  as 
contradistinguished  from  a  moral  obligation,  as  to  uphold  a 
promise  afterwards  made  to  pay  it,  if  expressed  in  legal  form. 
Code  of  1876,  §  3240.     It  is  thus  shown  that  a  debt,  against 
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which  the  statutory  bar  has  run,  is,  in  one  sense,  a  subsisting 
demand. 

We  hold,  however,  that  the  word  subsisting,  as  employed  in 
the  statute  we  are  construing,  has  a  more  coniined  meaning, 
and  that  the  precise  object  the  legislature  had  in  view  was,  that 
demands  held  by  defendants  when  the  adversary  plaintiff's 
right  of  action  accrued,  if  then  free  from  the  infirmity  of  age, 
should  not  afterwards  lose  their  availability  as  a  defense,  by 
mere  lapse  of  time.  The  following  are  some  of  the  reasons  in 
support  of  this  interpretation.  When  parties  have  cross  de- 
mands against  each  other,  the  real  indebtedness  is  the  excess  of 
one  debt  over  the  other ;  and  a  debtor  thus  circumstanced  has 
the  option  of  suing  on  his  demand,  or  of  waiting  till  his  ad- 
versary sues,  and  pleading  his  cross  demand  as  a  set-off.  The 
statute  comes  in,  in  such  case,  and,  in  promotion  of  equality  of 
right,  permits  the  holder  of  the  cross  demand  to  hold  it  up 
until  his  adversary  sues,  and.  in  such  conditions,  does  not  com- 
pute time  against  him.  If,  however,  the  cross  demand  was 
barred  Avhen  the  plaintiff's  cause  of  action  accrued,  it  was  not 
a  subsisting  demand  within  the  meaning  of  this  statute.  Such 
is  the  clear  implication  of  our  ruling,  in  Riley  v.  Stallworth, 
56  Ala.  481. 

We  need  not  apply  these  principles  to  the  case  before  ns. 
Some  of  the  rulings  of  the  Circuit  Court  are  not  in  harmony 
with  these  views. 

Reversed  and  remanded. 


Memphis  &  Charleston  Railroad  Co.  v, 
TThorley. 

Garnishment  on  Judgment;  Amendment  of  Judgment  nunc 

pro  tunc. 

1 .  Amendment  of  judgment  against  garnishee,  nunc  pro  tunc,  by  reciting 
judgment  against  defendant. — Re-afRrming  the  (Jecision  made  in  tliis  case 
at  the  last  term,  the  court  holds  that,  in  the  entry  of  a  final  judgment 
against  a  garnishee,  it  is  the  duty  of  the  clerk  to  make  it  recite  the  fact 
and  amount  of  the  original  judgment  against  the  debtor ;  and  that  his 
failure  to  do  so  is  a  clerical  error,  which  may  be  corrected  by  amend- 
ment, nunc  pro  tunc,  at  a  subsequent  term. 

2.  Same;  ichen  appeal  lies. — Although  the  rendition  or  amendment  of 
a  judgment  nunc  pro  tunc  is  the  correction  of  a  mere  clerical  error  or 
misprision,  an  appeal  lies  from  the  order  or  judgment  allowing  it. 

3.  Judgment  against  corporation;  service  of  process  on  agent,  or  answer 
as  garnishee  by  agent. — A  judgment  by  default  against  a  corporation 
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must  show  that  proof  was  made  of  the  agency  of  the  person  upon  whom 
the  process  was  served;  and  by  statutory  provision  (Code,  ^  3222),  an 
answer  for  a  corporation  as  garnishee  can  not  l)e  made  bj'  any  person, 
"unless  he  shall  make  affidavit  that  he  is  the  duly  authorized  agent  of 
such  corporation  to  make  such  answer." 

4.  Same;  waiver  of  defective  service  or  answer  by  appearance. — Although 
the  answer  of  the  agent  is  not  accompanied  with  the  prescribed  affidavit, 
the  defect  is  waived  by  the  subsequent  appearance  of  the  cor{)oration, 
recognizing  his  authority  to  answer  for  it ;  and  the  recitals  of  the  record 
in  this  case,  as  to  the  appearance  of  the  parties  by  attorney,  and  con- 
tinuances by  consent,  affirmatively  show  such  appearance  by  the  cor- 
poration. 

Appeals  from  tlie  Circnit  Court  of  'Liniestone. 

Tried  before  the  Hon.  H.  C.  Speake.' 

These  two  appeals  are  parts  of  one  and  the  same  case,  and 
were  argned  and  submitted  together.  The  records  show  that, 
at  the  April  term  of  said  Circuit  Court,  1874,  a  judgment  by 
default  was  rendered  in  favor  of  J.  &  L.  Whorley,  suing  as 
partners,  against  William  Greet,  and  a  writ  of  inquiry  as  to 
damages  was  awarded  ;  and  on  the  execution  of  the  writ,  at  the 
next  term,  the  damages  were  assessed  at  $195.47.  On  the  29tli 
September,  1877,  a  garnishment  was  sued  out  on  this  judgment 
against  the  Memphis  &  Charleston  Railroad  Company,  as  the 
debtor  of  said  Greet ;  and  the  writ  was  returned  by  the  sheriff, 
"Executed  by  serving  copy  of  the  within  writ  on  Ed.  Norvell, 
agent  of  the  within  named  M.  &  C.  R.  R.  Co."  On  the  22d 
October,  1877,  an  answer  was  filed  in  the  name  of  the  garnishee, 
by  "John  Bradley,  paymaster,"  which  was  sworn  to  before  a 
notary  public  in  Tennessee ;  admitting  an  indebtedness  to  said 
Greet,  at  the  service  of  the  garnishment,  of  $162.50,  and  con- 
cluding as  follows:  "John  Bradley  makes  oath  that  he  is  pay- 
master of  said  Memphis  &  Charleston  Railroad  Company,  and 
is  familiar  with  the  facts  stated  in  the  foregoing  answer ;  that 
it  is  in  the  line  of  his  duty,  as  such  paymaster,  to  keep  and 
state  the  account  of  said  William  Greet  with  said  company, 
and  of  all  other  persons  in  the  employment  of  said  company, 
and  that  the  statements  of  the  foregoing  answer  are  true." 
On  a  subsequent  day  of  the  October  term,  1879,  Greet  filed  a 
declaration  of  exemption,  under  oath,  as  to  the  debt  due  to 
him  by  the  garnishee;  and  at  the  ensuing  May  term,  1878,  he 
filed  a  special  plea,  denying  the  legal  sufficiency  of  the  gar- 
nishee's answer  to  support  a  judgment,  "  because  said  Bradley 
has  failed  to  make  affidavit  that  he  is  the  legally  authorized  agent 
of  said  corporation  to  answer  for  it  as  garnishee."  The  record 
does  not  show  any  action  by  the  court  on  this  claim  of  exemp- 
tion, or  on  this  special  plea.  ,  At  the  May  term,  1879,  a  judg- 
ment was  rendered  against  the  garnishee,  in  these  words : 
"Came  the  parties,  by  their  attorneys,  and  the  garnishee  an- 
swers indebtedness  to  the  defendant  in  the  sum  of  $162.50 ;  it 
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is  therefore  considered  by  the  court  that  the  plaintiffs  iiave  and 
recover  of  the  said  garnishee,  the  Memphis  &  Charleston  Rail- 
road Company,  the  said  sum  of  $162.50,  and  that  the  plaintiffs 
recover  of  said  defendant  the  costs  of  this  garnishment." 
From  this  judgment  the  garnishee  sued  out  an  appeal  to  this 
court,  here  assigning  as  error  that  the  court  had  no  jurisdiction 
to  render  judgment  against  said  garnishee,  because  there  was 
no  service  of  process  ontsaid  corporation,  and  no  answer  by 
the  corporation  or  any  lawful  agent ;  and  that  said  judgment 
failed  to  recite  or  sliow  any  judgme]it  against  Greet,  the  original 
debtor  and  defendant. 

While  said  appeal  was  pending  in  this  court,  the  plaintiffs 
made  a  motion  in  the  court  below  to  amend  their  judgment 
against  the  garnishee,  nunc  pro  tunc,  by  reciting  in  it  the  fact 
of  the  rendition  of  judgment  against  Greet,  and  the  amount  of 
said  judgment.  On  the  first  trial  of  this  motion,  the  court  be- 
low excluded  the  evidence  offered  by  the  plaintiffs,  and  refused 
to  allow  tlie  pi'oposed  amendment ;  but  its  judgment  was  re- 
versed by  this  court  on  appeal,  at  the  last  term,  and  the  cause 
was  remanded. —  Whorley  v.  M.  cfc  C.  Railroad  Co.,  72  Ala.  20. 
On  the  second  trial  of  the  motion,  as  the  bill  of  exceptions  in 
the  present  record  recites  and  shows,  the  garnishee  opposed  the 
proposed  amendment,  on  these  grounds:  1st,  that  the  judg- 
ment sought  to  be  amended  had  been  set  aside  by  the  court,  on 
motion  of  the  garnishee  ;  2d,  that  said  judgment  was  rendered 
without  any  service  of  process  on  said  corporation,  and  without 
any  appearance  or  answer  by  it,  and  was  a  nullity;  3d,  that  the 
defendant's  affidavit  and  claim  of  exemption  was  still  pending 
and  undetermined,  never  having  been  acted  on  by  the  court ; 
4th,  tliat  said  defendant  had  been  declared  and  adjudicated  a 
bankrupt.  The  plaintiffs  offered  in  evidence,  in  support  of 
their  motion,  the  original  judgment  against  Greet,  and  the  gar- 
nishee objected  to  its  admission,  on  these  grounds  :  "  1st,  be- 
cause it  is  res  inter  alios  acta  i  2d,  because  it  is  an  attempt  now 
to  supply  the  evidence  of  that  judgment  which  had  not  been 
offered,  or  attempted  to  be  proved,  when  the  judgment  against 
said  garnishee  was  rendered ;  3d,  because  said  evidence  is  illegal, 
irrelevant,  and  incompetent."  The  court  overruled  these  several 
objections,  and  admitted  the  judgment  as  evidence;  to  which  the 
garnishee  duly  excepted.  Tlie  plaintiffs  then  offered  in  evidence 
the  affidavit  for  the  garnishment,  the  writ  of  garnishment,  with 
tlie  return  thereon  indorsed,  and  the  answer  hied  by  Bradley  in 
the  name  of  the  garnishee;  to  each  of  which  the  garnishee 
objected,  "  on  the  same  several  grounds  above  assigned  to  the 
admission  of  said  judgment,"  and  duly  excepted  to  the  over- 
ruling of  each  objection,  and  to  the  admission  of  said  papers  as 
evidence.     The  plaintiffs  offered  in  evidence,  also,  the  continu- 
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ances  entered  in  the  cause  at  the  November  term,  1877,  and  the 
May  term,  1878,  each  of  wliich  was  in  these  words :  "  Came 
the  parties  by  attorney,  and  by  consent  tliis  cause  is  contiinied  ;" 
the  title  of  the  case  being  thus  entered  in  the  marginal  state- 
ment of  the  parties'  names :  "«/.  db  L.  Whorley  v.  M.  tfe  C.  R. 
R.  Co.,  garnishee'of  William  Greet."  The  garnishee  objected 
to  the  admission  of  these  entries  as  evidence,  on  the  same  grounds 
'  as  above  specified  in  relation  to  the  other  evidence,  and  duly  ex- 
cepted to  the  overruling  of  said  several  objections. 

The  garnishee  then  offered  in  evidence  a  judgment  rendered 
in  said  cause  by  the  conrt,  at  its  November  term,  1881,  setting 
aside  the  judgment  which  iiad  been  entered  up  on  the  answer 
filed  in  its  name.  This  judgment  was  in  these  words :  "  In 
this  cause,  upon  the  motion  of  the  Memphis  &  Charleston 
Railroad  Company,  as  garnishee  in  the  cause,  to  amend  7iunc 
p7'0  tunc  the  judgment-entry  against  it  made  at  the  Spring  term 
of  this  court,  1879,  and  to  vacate  and  annul  the  judgment 
entered  up  against  it  at  said  term  ;  it  appearing  to  the  satisfac- 
tion of  tlie  court,  on  the  trial  of  said  motion,  that  said  Memphis 
&  Charleston  Railroad  Company,  as  garnishee,  never  appeared 
in  the  cause,  by  attorney  or  otherwise,  and  the  said  judgment- 
entry  in  said  cause,  whereby  it  appeared  that  the  parties  came 
by  attorney,  was  erroneous  and  incorrect,  in  this,  that  said  gar- 
nishee never  did  appear  in  this  court,  by  attorney  or  otherwise ; 
and  it  further  appearing  that  the  judgment  entered  in  said 
cause  at  said  term,  in  favor  of  the  plaintiffs,  and  against  said 
garnishee,  for  §;l()2,50,  was  rendered  upon  a  paper  writing  in 
this  cause,  indorsed  by  the  clerk  as  filed  on  the  22d  October, 
1877,  and  purporting  to  be  the  answer  of  said  garnishee,  made 
by  John  Bradley ;  and  it  further  appearing  to  the  satisfaction 
of  the  court  that  no  judgment  could  be  entered  up  against  said 
garnishee  on  said  paper  writing  as  the  answer  of  said  garnishee, 
and  therefore  said  judgment  was  without  authority  of  law ;  it 
is  therefore  considered  by  the  court,  that  said  motion  of  said 
garnishee  be  granted — that  said  judgment-entry  be  annulled 
{amended  f\  so  as  to  show  that  said  garnishee  did  not  appear 
by  attorney,  and  that  said  judgment  against  said  garnishee  was 
rendered  upon  said  paper  writing  signed  and  sworn  to  by  said 
Bradley  ;  and  that  said  judgment  against  said  garnishee  be,  and 
the  sauje  is  hereby,  set  aside  and  held  for  naught,  and  said 
cause  be  restored  to  the  docket,  for  proceedings  to  be  had 
therein  as  if  no  such  judgment  had  ever  been  rendered  ;  and 
it  is  further  considered  that  the  said  garnishee  recover  of  the 
plaintiffs  the  costs  of  this  motion." 

"  The  plaintiffs  objected  to  the  introduction  of  said  judgment 
as  evidence;  tile  court  sustained  their  objection,  and  the  garni- 
shee excepted.     And  this  being  ali  the  evidence  offered  on  said 
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trial,  the  court  thereupon  granted  plaintiffs'  motion,  and  amend- 
ed the  judgment  against  said  garnishee  as  prayed  for  in  said 
motion  ;  to  which  action  and  ruling  of  the  court  said  defendant 
(garnishee)  duly  excepted." 

From  this  judgment  the  garnishee  appealed,  and  here  assigns 
the  same  as  error,  together  with  the  several  rulings  of  the  court 
on  the  evidence  to  which,  as  above  stated,  exceptions  were  re- 
served. A  motion  was  submitted  by  the  appellees,  to  dismiss 
this  appeal,  on  the  ground  that  the  amendment  was  not  such  a 
judgment  as  would  support  an  appeal.  The  amended  judg- 
ment was  brought  up,  in  return  to  a  special  certiorari,  as  a 
part  of  the  record  in  the  first  appeal. 

Humes,  Gordon  &  Sheffey,  for  the  appellant  in  each  case. 
(1.)  The  court  was  not  authorized  to  render  any  judgment 
against  the  garnishee,  on  the  answer  filed  by  Bradley,  in  the 
absence  of  the  affidavit  which  the  statute  makes  a  condition 
precedent  to  the  validity  of  such  answer. — Code,  §  3222 ;  M. 
<&  E.  Railroad  Co.  v.  Hartwell,  43  Ala.  508.  (2.)  The  appear- 
ance of  the  garnishee  can  not  supply  the  want  of  the  affidavit, 
and  the  recitals  of  the  judgment  do  not  show  an  appearance  by 
the  garnishee  :  on  the  contrary,  while  the  plaintiffs  and  defend- 
ant each  appeared  by  attorney,  and  their  respective  pleadings 
are  signed  by  their  attorneys,  there  is  no  pleading  on  file  signed 
by  an  attorney  for  the  garnishee ;  and  the  recital  as  to  the  ap- 
pearance of  the  parties  by  attorney,  mnst  be  referred  to  the 
parties  who  were  in  court. — -Hunt  v.  Ellison,  32  Ala.  182 ; 
Kingsbury  v.  Yniestra,  59  Ala.  320 ;  Thompson  v.  Whitman, 
18  Wallace,  457.  (3.)  The  judgment  against  the  garnishee  is 
erroneous,  because  it  does  not  recite  or  show  that  any  judgment 
had  been  rendered  against  the  defendant  in  the  original  cause. 
Chambers  v.  Yarnell,  37  Ala.  400 ;  Bonnier  v.  Martin  <& 
Lowe,  37  Ala.  83 ;  Faulks  v.  Heard  (&  Due,  31  Ala.  517 ;  Ox- 
ford Iron  Go.  V.  Spradley,  42  Ala.  24 ;  So.  Express  Co.  v. 
Carroll,  42  Ala.  437 ;  Railroad  Co.  v.  Harttmll,  43  Ala.  508. 
(4.)  The  judgment  being  void,  it  was  properly  set  aside  at  a 
subsequent  term. —  Wainwright  v.  Sanders,  20  Ala.  602 ; 
Summersett  v.  Sum.mersett,  40  Ala.  596 ;  Bryan  v.  Streeter,  57 
Ala.  104.  (5.)  The  defects  of  the  judgment  could  not  be 
remedied  by  an  amendment  tiunc  pro  tunc.  The  omission  of 
the  judgment  against  the  original  defendant  was  not  a  clerical 
misprision,  but  a  fatal  defect  of  proof,  which  neither  the  clerk 
nor  the  court  could  supply ;  nor  could  the  proof  be  supplied 
by  the  party  at  a  subsequent  term,  when  it  was  not  shown,  nor 
attempted  to  be  shown,  that  the  proof  was  in  fact  made  to  the 
<;ourt  when  the  judgment  was  rendered. — Benford  v.  Daniels, 
13  Ala.  667,  Burt  v.  Hughes,  11  Ala.  571 ;    Wolfe  v.  Davis, 
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74  N.  C.  597.  A  garnishment  is  the  institution  of  a  new  suit ; 
and  though  it  be  consequential  to  the  original  suit,  the  judg- 
ment against  the  original  defendant  is  no  part  of  the  record, 
unless  made  so  in  proper  manner. — Drake  on  Attachments,  § 
452  ;  Pearce  v.  Winter  Iron  ^Yor^is,  32  Ala.  72.  The  appel- 
lant asks  a  re-examination  of  this  point  by  the  court,  and  relies 
on  the  authorities  cited  in  brief  for  appellee  on  former  ap- 
peal.-~72  Ala.  21. 

McClellan  &  McClellan,  contra. — (1.)  The  defects  of  the 
original  judgment  were  cured  by  the  amendment,  and  the 
amended  judgment  is  made  part  of  the  record. — 36  Ala.  604. 
On  the  first  appeal,  then,  the  judgment  must  be  affirmed,  as 
the  assignments  of  error  are  now  without  foundation  in  fact. 
(2.)  The  defects  of  the  answer  can  not  be  lopked  to,  in  the 
present  state  of  the  record  ;  and  if  they  could,  the  defect  is 
cured  by  the  appearance  of  the  garnishee,  as  shown  by  the  re- 
citals of  the  judgment-entries.— 24  Ala.  480 ;  29  Ala.  454 ;  32 
Ala.  173;  10  Peters,  449;  4  Wait's  Actions  <fe  Defenses,  196. 
(3.)  The  amendment  of  the  judgment  was  made  in  strict 
accordance  with  the  former  decision  of  the  case. — 72  Ala.  20. 
(4.)  It, is  submitted  that  no  appeal  lies  from, such  amendment, 
it  being  merely  the  correction  of  a  clerical  misprision. 

SOMERVILLE,  J. — These  two  causes  were  submitted  in 
connection,  the  one  being  an  appeal  from  a  judgment  against 
the  appellant  as  garnishee,  and  the  other  a  subsequent  appeal 
from  the  same  judgment,  as  amended  nunc  pro  tunc. 

When  the  cause  was  last  before  us  for  consideration,  it  was 
held  that  the  judgment-entry  against  the  garnishee  could  be 
amended  at  a  subsequent  term,  nunc  pro  tunc,  so  as  to  make  it 
recite  the  amount  of  the  original  judgment  against  the  debtor, 
M'hich  had  been  omitted  by  clerical  misprision. —  WJwrley  v. 
Memphis  (&  Charleston  R.  Ji.  Co.,  72  Ala.  20.  The  amend- 
ment having  been  made  in  accordance  with  the  ruling  in  that 
case,  ,we  are  requested  to  review  the  conclusion  at  which  we 
then  arrived.  We  have  done  so,  and  are  of  opinion  that  the 
case  should  be  adhered  to,  as  being  in  harmony  with  our  past 
decisions  touchina;  the  subject  of  amendments  of  this  nature. 
Taylor  v.  Harwell,  65  Ala.  1,  15  ;  Nahersv.  Meredith,  67  Ala. 
833 ;  WUherson  v.  Goldthwaite,  1  St.  &  Port.  159 ;  Evans  v: 
St.  John,  9  Port.  186 ;  1  Brick.  Di^.  p.  78,  §§  129  et  seq. 

There  can  be  no  doubt  of  the  fact,  that  an  appeal  will  lie 
from  the  judgment  rendered,  or  amended,  nunc  pro  tunc,  and 
that  the  judgment  of  the  court  sustaining  the  motion  to  amend 
may  be  made  a  ground  for  the  assignment  of  error.  The  ap- 
peal is  not  taken,  as  supposed  by  appellee's  counsel,  from  the 
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act  of  the  clerk  making  the  correction,  which  is  merely  minis- 
terial ;  but  it  is  from  the  judgment  of  the  court,  under  author- 
ity of  which  the  clerk  has  done  the  act. — Ex  parte  Gilmer^  64 
Ala.  234 ;  Lilly  v.  Zarkin,  66  Ala.  110 ;  1  Brick.  Dig.  78, 
§§  129  et  seq. 

It  is  insisted  that  the  answer  of  Bradley,  which  purports  to 
be  in  the  name  of  the  Memphis  &  Charleston  Railroad  Com- 
pany, is  insufficient  to  sustain  the  judgment  rendered  against 
the  company  as  garnishee,  because  it  does  not  appear  that  he 
had  any  authority  to  make  the  answer.  Our  decisions  are  very 
clear  in  holding  that  a  judgment  by  default  against  a  corpora- 
tion can  not  be  sustained  by  the  sheriff's  official  return,  or  even 
the  clerk's  statement,  characterizing  the  person  upon  whom  the 
summons  and  complaint  were  served  as  agent  of  the  corpora- 
tion. It  must. appear  from  the  record  that  satisfactory  proof 
of  such  agency  was  made  in  the  court  below,  showing  that  the 
person,  upon  whom  such  process  was  served,  occupied  such  a 
relation  to  the  defendant  corporation,  as  to  bring  the  defend- 
ant into  court,  within  the  provisions  of  the  statute  authorizing 
service  on  certain  designated  a,gents.^/Sout/iern  Express  Co.  v. 
Carroll,  42  Ala.  337  ;  Talladega  Ins.  Co.  v.  McCullough,  Ih. 
667 ;  Oxford  Iron  Co.  v.  Sjyradley,  Ih.  24 ;  M.  dt  E.  Railroad 
Co.  V.  Hariwell,  43  Ala.  508.  So,  for  a  like  reason,  the  statute 
which  authorizes  process  of  garnishment  to  issue  against  pri- 
vate corporations,  provides  that  no  person  shall  answer  such 
process  in  behalf  of  such  corporation,  "unless  he  shall  make  af- 
fidavit that  he  is  the  d'uly  authorised  agent  of  s^ich  corporation 
to  make  such  answer.''^ — Code,  1876,  §  3222.  The  answer  of 
Bradley  fails  to  comply  with  this  statute. 

Conceding  that  this  position  is  well  taken,  its  force  becomes 
totally  unavailing,  as  is  admitted  in  argument,  provided  there 
has  been  an  appearance  in  the  court  below  by  the  garnishee. 
This  would  constitute  an  affirmance  of  the  agent's  authority  to 
make  the  answer,  and  would  be  a  waiver  of  any  defect  in  the 
process  by  which  the  garnishee  was  brought  into  court.  It  is 
not  necessary  that  we  should  consider  the  question,  argued  by 
appellant's  counsel,  as  to  whether  the  judgment-entry  against 
the  garnishee  shows  such  appearance.  This  precise  question  is 
discussed  in  IlmxCs  Heirs  v.  Ellison''s  Heirs.,  32  Ala.  173, 
where  all  the  authorities  are  collated,  with  a  conflict  of  opinion 
among  the  judges  who  sat  in  the  cause.  It  is  enough  for  us  to 
sa}',  that  the  several  judgment-entries,  showing  repeated  con- 
tinuances of  the  garnishment  cause,  recite  the  fact  that  '■Hhe 
parties  came  hy  attorney^''  and  that  tliis  clearly  constitutes  a 
general  appearance  by  the  garnishee,  especially  in  view  of  the 
statement  that  these  continuances  were  hy  consent. — Hunt  v. 
Ellison,  32  Ala.  173,  supra;  Collier  v.  Ealk,  66  Ala.  223. 
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These  entries  were  a  part  of  the  record  of  the  cause,  and,  as 
sncli,  were  properly  admitted  as  evidence  of  an  appearance  by 
the  garnishee,  in  the  proceedings  taken  to  amend  tlie  jndgment 
nunc  pro  tunc,  in  the  court  below. 

We  can  see  no  error  in  the  record,  and  the  judgment  in  each 
case  is  affirmed. 


Coffey  V.  Joseph. 

Petition  hy  Widow  for  Allotment  of  Homestead ;    Contest  hy 
Mortgagee  as  Creditor. \ 

1.  When  appeal  lies. — When  the  widow's  claim  to  a  homestead  ex- 
emption is  contested  by  a  creditor  of  her  deceased  liusband,  and  the  con- 
test is  removed  into  the  Circuit  Court  for  trial,  an  ap])eal  to  this  court 
does  not  lie  from  the  judgment  of  the  Circuit  Court  (Code,  ^  2841),  but 
must  be  taken  from  the  subsequent  judgment  of  the  Probate  Court ;  and 
an  appeal  taken  from  that  court,  before  anj'  subsequent  proceedings  are 
had,  will  be  dismissed. 

2.  Wi(1o7v's  right  of  homestead  exemption;  who  may  contest. — When  a 
widow  files  her  petition  in  the  Probate  Court,  claiming  and  asking  the  al- 
lotment of  a  homestead  in  the  lands  of  her  deceased  husband,  her  right 
may  be  contested  by  the  personal  representative  of  the  husband,  or  by 
any  person  in  adverse  interest  (Code,  §  2841) ;  but  the  object  and  purpose 
of  the  statutory  contest  is  to  separate  the  homestead  lands  from  the  lands 
subject  to  administration,  and  the  title  is  not  involved  ;  nor  can  a  mort- 
gagee propound  his  interest,  and  try  the  validity  and  priority  of  his 
mortgage  as  against  the  widow's  claim  of  homestead,  either  in  the  Pro- 
bate Court,  or  in  the  Circuit  Court  on  certificate  from  the  Probate  Court. 

Appeal  from  the  Probate  Court  of  Jackson. 

The  record  in  this  case  shows  that,  on  the  13th  June,  1881, 
Mrs.  Polly  Ann  Joseph,  as  the  widow  of  Julius  Joseph,  de- 
ceased, iiled  her  petition  in  said  Probate  Court,  asking  that  a 
parcel  of  land  in  the  town  of  Stevenson,  containing  about  eight 
acres,  and  alleged  to  be  of  the  value  of  al)out  $300,  of  which 
her  said  husband  died  seized  and  possessed,  be  set  off  and  al- 
lotted to  her  and  her  minor  children  as  their  homestead  exemp- 
tion ;  that  the  petition  came  on  for  hearing  on  the  22d  July, 
1881,  when  the  court  appointed  three  commissioners  to  set 
apart  and  allot  to  the  petitioner  and  her  children  the  said  land, 
or  so  much  thereof  as  they  might  be  entitled  to.  but  reserved 
"all  other  questions  touching  the  matter  until  the  coming  in  of 
said  report;"  that  on  the  30th  September,  1881,  before  the 
commissioners  made  their  report,  Rice  A  Coffey  filed  his  peti- 
tion in  said  court,  propounding  his  interest  in  the  lands  under 
a  mortgage  which  purported  to  be  executed  by   said   Julius 
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Joseph  and  his  wife,  and  asking  that  he  be  made  a  party,  in  or- 
der that  he  might  contest  the  widow's  claim  of  homestead  ;  that 
the  commissioners  made  their  report  on  the  5th  October,  1881, 
allotting  to  the  widow  the  lands  which  she  claimed  ;  and  that 
on  the  17th  October,  the  court  made  an  order  which,  after  re- 
citing these  proceedings,  continued  thus :  "And  it  appearing 
to  the  court  that  said  Rice  A.  Coffey  is  a  person  in  adverse  in- 
terest, and  exceptions  having  been  filed  within  the  time  allowed, 
by  law ;  it  is  considered  by  the  court,  that  said  R.  A.  Coffey  be, 
and  he  is  hereby,  made  a  party  defendant  to  this  proceeding, 
and  authorized  to  propound  his  interest  in  the  same.  And  the 
petitioner  having  joined  issue  on  the  objections  and  exceptions 
filed  by  said  Coffey,  and  it  appearing  after  due  consideration 
that  said  exceptions  are  to  the  allotment  of  a  homestead  in  said 
lands,  and  not  merely  to  the  allowance  of  said  claim,  it  is  or- 
dered by  the  court,  that  the  issue  so  formed  be  certified  to  the 
next  term  of  the  Circuit  Court  of  said  county,  for  such  pro- 
ceedings thereon  as  the  law  directs." 

In  the  Circuit  Court,  as  the  bill  of  exceptions  recites,  the 
plaintiff  having  offered  in  evidence  the  transcript  certified  from 
the  Probate  Court,  "the  defendant  and  contestant  then  admit- 
ted, that  said  petitioner  was  the  widow  of  said  Julius  Joseph, 
deceased,  and  that  said  Joseph  was  living  on  the  said  lands  at 
the  time  of  his  death,  and  was  occupying  said  lands  as  a  home- 
stead at  and  before  the  execution  of  the  mortgage  to  said  de- 
fendant ;  and  on  these  admissions  being  made,  plaintiff  closed 
her  evidence,  and  the  said  defendant  then  offered  in  evidence" 
his  mortgage,  testifying  as  a  witness  for  himself  to  its  execu- 
tion by  said  Joseph  and  his  wife.  "The  plaintiff's  counsel  ob- 
jected to  the  introduction  of  said  mortgage  as  evidence,  because 
the  acknowledgment  was  not  in  the  form  prescribed  by  law  for 
alienation  of  homesteads.  The  defendant's  counsel  insisted, 
that  the  acknowledgment  was  in  proper  form,  and  that  the  is- 
sue presented  by  plaintiff's  objection  was  not  within  the  issues 
presented  by  the  record  certified  from  the  Probate  Court.  The 
court  sustained  the  objection  of  plaintiff's  counsel,  held  that  the 
acknowledgment  to  the  mortgage  was  not  sufficient,  and  ex- 
cluded said  mortgage  as  evidence  for  that  reason ;  to  which  rul- 
ing the  defendant  duly  objected  and  excepted.  There  being  no 
further  evidence  in  the  cause,  the  court  rendered  judgment  in 
favor  of  the  complainant,  and  against  the  defendant,  sustaining 
the  complainant's  claim  of  homestead,  and  taxing  the  defend- 
ant witii  the  costs  of  the  contest.  The  defendant  then  prayed 
an  appeal  from  said  judgment,  direct  to  the  Supreme  Court, 
which  the  court  refused  to  grant ;  and  the  defendant  thereupon 
objected  and  excepted.  The  court  then  certified  said  judgment 
back  to  the  Probate  Court,  with  instructions  to  grant  the  de- 
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fendant  an  appeal  from  said  Probate  Court  to  the  Supreme 
Court,  on  the  judgment  and  record  of  said  cause  from  the  Cir- 
cuit Court ;  to  which  tlie  defendant  objected  and  excepted,  but 
reserved  the  right  to  take  such  appeal  from  the  Probate  Court, 
as  directed  by  said  Circuit  Court.'' 

The  record  does  not  show  any  subsequent  judgment  or  de- 
cree of  the  Probate  Court.  The  certificate  of  appeal  is  signed 
by  the  judge  of  probate,  but  does  not  describe  tlie  judgment 
from  wliich  the  appeal  is  taken.  The  judgment  of  the  Circuit 
Court,  and  its  rulings  to  which  exceptions  were  reserved,  are 
now  assigned  as  error. 

RoBiNSo^i  &  Brown,  for  appellant. 

E,.  C.  Hunt,  contra. 

BEICKELL,  C.  J. — The  appeal  must  be  dismissed.  The 
only  judgment  or  decree  found  in  the  record,  having  any  of 
the  properties  of  a  final  judgment  or  decree,  is  the  judgment 
of  the  Circuit  Court  rendered  on  the  contest  of  the  right  of 
homestead  claimed  by  the  widow  and  minor  children,  certified 
from  the  Court  of  Probate.  That  judgment,  the  statute 
(Code  of  1876,  §  2841) seems  to  intend,  shall  not  be  the  subject 
of  an  appeal,  but  that  an  appeal  shall  lie  only  from  the  decree 
rendered  in  the  Court  of  Probate,  on  the  subsequent  proceed- 
ings which  it  is  contemplated  shall  be  had.  If  such  proceedings 
w^ere  had,  and  a  decree  rendered,  they  are  not  disclosed  in  the 
present  record. 

The  proceedings  in  the  Court  of  Probate,  and  the  subsequent 
proceedings  in  the  Circuit  Court,  were  statutory.  The  juris- 
diction of  each  court  over  the  subject-matter  is  derived  from 
the  statute,  which  prescribes  the  course  of  proceedings,  and 
limits  and  bound  the  jurisdiction.  The  jurisdiction  is  to  hear 
and  determine  the  validity  of  a  claim  of  the  widow,  or  of  the 
minor  children,  to  a  homestead ;  and  if  the  homestead  is  as- 
signed by  commissioners  appointed  by  the  judge  of  probate, 
w^iether  the  valuation  fixed  by  the  commissioners  be  just,  or 
whether  the  real  value  of  the  land  assigned  is  in  excess  of  the 
exemption  allowed  by  law.  The  contest  of  the  claim  of  ex- 
emption, or  of  the  valuation  fixed  by  the  commissioners,  may 
be  instituted  by  the  personal  representative,  or  by  any  party 
"  in  adverse  interest."  The  whole  purpose  is  to  ascertain  the 
lands  subject  to  administration,  separating  them  from  the  lands 
the  widow  or  minor  children  can  rightfully  hold  as  homestead. 
The  title  to  the  lands  is  not  involved ;  nor  is  the  inquiry  in- 
volved, whether  there  are  outstanding  incumbrances,  to  which 
the  homestead  right  is  subordinate.  The  homestead  is  carved 
18 
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out  of  tlie  estate  of  the  deceased  husband,  or  father,  and  may 
exist  in  any  lands,  in  which  he  had  a  legal  or  equitable  interest, 
attended  with  occupancy  at  the  time  of  his  death. — Thompson 
on  Homestead,  §§  170-73  ;  Weher  v.  Shoi%  55  Ala.  311 ;  Mc- 
Guire  v.   VanPelt,  I  h.  344. 

Whether  the  mortgage  to  the  appellant  is  valid  and  operative, 
was  not  the  subject  of  determination  in  this  proceeding.  If  it 
be  valid,  the  widow  and  minor  children  were,  nevertheless, 
entitled  to  a  homestead  in  the  lands,  continuing  until  there  was 
a  foreclosure.  If  it  be  not  valid  and  operative,  the  homestead 
can  not  defeated  by  it.  As  well  could  the  mortgagee  have 
gone  into  the  Court  of  Probate  with  an  action  of  ejectment 
for  the  recovery  of  possession,  or  a  bill  to  foreclose,  as  to  have 
instituted  a  contest  of  the  right  of  homestead,  under  the 
statute,  upon  the  ground  that  his  estate  as  mortgagee  was  supe- 
rior to  the  right  of  homestead.  The  statute  confers  no  juris- 
diction upon  the  Court  of  Probate,  or  the  Circuit  Court  upon 
a  certificate  from  the  Court  of  Probate,  to  entertain  such  a 
contest.  The  statutory  jurisdiction  is  limited  and  confined  to 
the  inquiry,  whether  the  lands  in  which  homestead  is  claimed 
were,  at  the  death  of  the  husband  and  father,  impressed  by  his 
occupancy  with  the  character  of  a  homestead,  as  occupancy  is 
defined  by  the  statute,  and  whether  the  assignment  made  by 
the  commissioners  is  in  value  excessive.  It  does  not  authorize 
a  trial  of  disputed  titles  to  land. 

We  do  not  pass  upon  the  sufficiency  of  the  certificate  of  the 
wife's  acknowledgment  of  the  execution  of  the  mortgage. 
That  question,  upon  this  appeal,  lies  as  completely  without  our 
jurisdiction,  as  it  was  without  the  jurisdiction  of  the  Court  of 
Probate,  or  of  the  Circuit  Court. 

Appeal  dismissed. 


Vincent  v.  The  State. 

Bill  in  Equity  to  set  aside  I'raudulent  Conveyances. 

1.  Voluntary  conveyance;  validity  as  against  creditors,  and  bnrden  of 
jtroof  as  to  consideration. — A  person  who  is  inde])tecl,  or  on  wlioni  rests 
a  le>:al  liability,  can  not  make  a  gift,  or  voluntary  conveyance  of  prop- 
erty, which  will  be  upheld  against  such  pre-existing  debt  or  liability; 
and  when  the  creditor  seek's  to  reach  and  condemn  the  property  so  con- 
veyed, the  onus  is  on  the  grantee  to  show  that  the  conveyance  is  sup- 
ported by  a  sufficient  valuable  consideration. 

2.  Conversion  of  wife^ s  property  by  husband. — If  the  husband  converts 
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the  corpus  of  his  wife's  statutory  estate,  either  by  investing  it  in  property 
in  his  own  name,  or  by  otherwise  using  it  for  liis  own  purposes,  he 
thereby  becomes  indebted  to  her,  and  may  convey  to  her,  in  payment  of 
such  indebtedness,  either  tlie  property  so  purchased,  or  other  property 
of  vahie  not  materially  disproportionate ;  but  this  principle  does  not  ex- 
tend to  the  income  and  profits  of  the  funds  or  property  so  used  and  con- 
verted, as  to  which  he  is  under  no  obligation  to  account  to  the  wife,  her 
heirs,  or  legal  representatives  (Code,  §  2706),  and  which  will  not  support 
a  subsequent  conveyance  to  the  wife  as  against  his  prior  creditors. 

3.  Renunciation  by  husband,  of  right  to  income  and  profits  of  wife's 
poverty. — The  court  will  not  affirm  that  the  husband  may  not  renounce, 
m  favor  of  the  wife,  his  statutory  right  to  control  and  dispose  of  tlie  in- 
come and  profits  of  the  wife's  statutory  property,  or  invest  them  pri- 
marily for  her  benefit;  but  such  renunciation,  to  prevail  against  the 
claims  of  his  creditors,  nmst  be  made  before  the  income  accrued,  or  be- 
fore it  was  used  or  invested. 

4.  Declarations  ;  when  admissible  as  part  of  res  gestie. — Declarations 
made  by  parties  contemporaneously  with  a  contract,  and  shedding  light 
thereon,  are  admissible  evidence  as  a  part  of  the  res  gestie  ;  as  also  are 
declarations  made  by  a  person  who  is  in  possession  of  property,  explan- 
atory of  his  possession,  or  in  disparagement  of  his  title ;  but  his  declara- 
tions as  to  the  source  from  which  his  title  was  derived,  or  merely 
narrative  of  past  transactions,  do  not  fall  within  this  principle. 

5.  Exemptions  ;  agaiuM  what  debts  available. — The  claim  of  the  State 
against  a  defaulting  public  officer  is  both  a  tort  and  a  crime,  and  no 
exemption  of  property  can  be  claimed  or  allowed  against  it. 

Appeal  from  the  City  Court  of  JVTontgoinery,  in  Equity. 

Heard  before  the  Hon.  Thos.  M.  Akkington. 

The  bill  in  this  case  was  iiled  on  the  1st  June,  1883,  in  the 
name  of  the  State  of  Alabama  as  complainant,  against  Isaac 
H.  Vincent,  late  treasurer  of  the  State,  his  wife  and  children, 
and  several  other  persons;  and  sought,  principally,  to  set  aside 
certain  conveyances  of  property  to  Mrs.  Vincent,  made  or 
procured  to  be  made  to  tier  by  her  husband,  on  the  ground 
that  they  were  without  consideration,  and  were  fraudulent  as 
against  the  complainant's  claim  against  said  Vincent  on  account 
of  his  defalcation  as  treasurer ;  and  to  subject  the  property  to 
the  satisfaction  of  the  amount  which  might  be  found  due  to 
the  complainant,  on  the  statement  of  Vincent's  accounts  as 
treasurer.  The  property  consisted  of  two  houses  and  lots  in 
the  city  of  Montgomery,  one  situated  on  the  corner  of  Law- 
rence and  Washington  streets,  and  the  other  on  Court  street. 
The  property  on  "Washington  street  was  conveyed  to  Mrs. 
Vincent  by  V.  M.  Elmore,  as  register  in  chancery,  by  deed 
dated  June  20th,  1881,  which  recited  as  its  consideration  the 
payment  of  $1,500,  and  a  copy  of  which  was  made  an  exhibit 
to  the  bill.  As  to  this  deed,  the  bill  alleged,  "  that  the  money 
used  in  paying  for  said  lot  was  not  the  money  of  the  said 
Adelia  C,  Vincent,  but  was  given  to  her  by  her  said  husband 
at  the  time  of  the  sale ;  that  although  said  deed  recites  that  the 
purchase-money  was  paid  by  the  said  Adelia,  such  was  not  the 
fact,  and  the  same  was  actually  paid  by  said  L  H.  Vincent,  out 
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of  moneys  belonging  to  the  State  or  to  himself ;  that  the  exe- 
cution of  said  deed  to  Adelia  was  without  any  consideration 
proceeding  from  her,  and  was  a  fraud  upon  the  State,  and  the 
same  is  null  and  void  as  against  the  claim  of  the  defendant." 
The  house  and  lot  on  Court  street,  which  was  the  residence  of 
said  Vincent  and  his  family,  was  bought  by  him  at  a  sale  made 
by  the  register  in  chancery  at  Montgomery,  at  the  price  of 
$7,000  cash,  and  conveyed  to  him  by  deed  dated  11th  July, 
1881 ;  and  he  conveyed  this  property  to  his  wife,  by  deed 
dated  January  10th,  1883,  therein  reciting  the  consideration  as 
follows :  "  Whereas  I  have  heretofore  received  from  my  wife, 
C.  A.  Yincent,  the  sum  of  $4,500  belonging  to,  and  forming 
part  of  the  corpus  of  her  statutory  estate,  and  have  used  the 
same  in  the  purchase  of,  and  payment  for  the  property  herein- 
after described,  and  have  taken  the  title  thereto  in  my  own 
name;  and  whereas  said  purchase  was  really  made  for  the 
benefit,  and  on  account  of  my  said  w^ife ;  now,  therefore,  in 
consideration  of  the  premises,  and  for  the  further  consideration 
of  $2,000  to  me  in  hand  paid  by  the  said  C.  A.  Vincent,  the 
receipt  whereof  is  hereby  acknowledged,"  &c.  The  bill  alleged 
that  these  recitals,  "  each  and  all,  are  untrue ;  that  there  was 
in  truth  no  consideration  whatever  for  said  deed,  and  said  con- 
veyance was  purely  voluntary,  and  without  any  valuable  con- 
sideration, and  was  and  is  wholly  null  and  void  as  against  the 
complainant's  claim ;  that  said  Vincent  had  not,  up  to  that 
time,  received  any  moneys  or  property  belonging  to  his  said 
wife,  and  was  not  indebted  to  her  at  all ;  that  he  never  at  any 
time  received  any  money  belonging  to  his  said  wile,  except  a 
small  sum,  not  exceeding  $1,500,  which  was  received  at  or 
about  the  time  of  their  marriage  in  1874,  and  had  all  been  ex- 
pended in  the  support  of  his  said  wife  and  children,  by  and 
with  her  consent,  long  prior  to  the  election  of  said  Vincent  to 
said  office  of  treasurer." 

In  addition  to  the  real  estate  above  described,  there- were 
twenty  shares  of  stock  in  the  Commercial  Fire  Insurance  Com- 
pany, which  were  standing  in  the  name  of  Vincent's  two  in- 
fant sons,  and  which  the  bill  sought  to  have  subjected  to  the 
satisfaction  of  the  complainant's  demand  against  him  on  account 
of  his  defalcation  ;  and  there  were  debts  due  to  him  from  the 
other  defendants  to  the  bill,  which  it  sought  to  subject  to  the 
satisfaction  of  said  claim  ;  but,  as  the  case  is  here  presented, 
these  matters  require  no  special  notice.  As  to  the  complain- 
ant's claim  against  Vincent,  the  bill  alleged  that,  in  August, 
1878,  he  was  elected  treasurer  of  the  State,  and  entered  on  the 
discharge  of  the  duties  of  said  office  on  the  25th  November, 
1878;  that  he  was  re-elected  in  August,  1880,  and  again  quali- 
fied, and  continued  to  discharge  the  duties  of  the  office  until 
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on  or  about  the  30th  January,  1883,  when  he  absconded,  leav- 
ing his  accounts  as  treasurer  unsettled,  and  a  large  balance  due 
to  the  State ;  that  during  his  first  term  of  office  he  illegally  and 
fraudulently  abstracted  and  converted  to  his  own  use  a  large 
sum  of  money,  to- wit,  $50,000,  of  moneys  belonging  to  the  State 
which  had  come  into  his  hands  as  treasurer;  that  during  his 
second  term  of  office,  and  between  the  1st  December,  1880,  and 
the  Slst  January,  1883,  he  illegally  abstracted,  and  wrongfully 
and  fraudulently  converted  to  his  own  use,  another  large  sum 
of  money,  to-wit,  $250,000 ;  that  these  several  sums  were  not 
abstracted  and  converted  at  one  time,  but  at  different  times 
during  the  terms  aforesaid,  and  the  amounts  so  abstracted  and 
converted  prior  to  May  1st,  1881,  aggregated  $150,000.  The 
bill  alleged,  also,  that  on  the  1st  February,  1883,  the  complain- 
ant commenced  suit  by  attachment  against  Vincent,  on  account 
of  his  defalcations  as  treasurer,  and  had  writs  of  attachments 
levied  on  all  the  property  described  in  the  bill,  and  served  writs 
on  the  several  defendants  who  were  supposed  to  be  indebted  to 
said  Vincent;  and  prayed  an  account  against  Vincent,  a  decree 
declaring  the  conveyances  to  Mrs.  Vincent  fraudulent  and 
void  as  against  the  complainant,  and  subjecting  the  property, 
with  the  certificates  of  stock  and  the  debts  attached,  to  the 
satisfaction  of  the  amount  ascertained  to  be  due  to  the  com- 
plainant. 

An  answei'  on  oath  to  the  bill  was  waived  as  to  Mrs.  Vincent, 
but  she  was  required  to  answer  the  interrogatories  attached  to 
the  bill  on  oath ;  and  she  so  answered,  but  her  answers  to  the 
interrogatories  are  not  material  to  the  case  as  here  presented. 
She  alleged  that  she  and  her  husband  were  married  in  Autauga 
county,  Alabama,  on  the  29th  January,  1874;  that  her  distribu- 
tive share  of  the  estate  of  her  father,  John  Merritt,  then  de- 
ceased, amounting  to  the  sum  of  $2,296.46,  was  received  by 
her  husband  at  different  times,  and  was  n(;t  used  or  converted 
by  him  to  his  own  purposes,  but  was  lent  out  at  high  rates  of 
interest,  until  principal  and  interest  amounted  to  $4,500,  which 
was  used  by  him  in  paying  for  the  house  and  lot  on  Court 
street ;  that  this  property  was  bought  by  him  as  a  home  for  her 
and  her  children,  and  was  intended  as  an  investment  of  her  said 
funds;  that  the  conveyance  by  the  register  was  taken  by  mis- 
take in  the  name  of  her  husband,  and  that  in  January,  1883, 
on  the  first  discovery  of  the  mistake,  her  husband  executed  to 
her  a  deed  to  the  property,  as  shown  by  the  conveyance  dated 
January  10th,  1883 ;  that  her  husband  received  other  moneys, 
at  different  times,  belonging  to  her  statutory  estate,  wliich  were 
not  expended  by  him  in  the  support  and  maintenance  of  his 
family  ;  and  she  claimed  the  benefit  of  all  exemptions  t  o  which 
she  might  be  entitled  under  the  constitution  and,  laws  of  Ala- 
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bama.  The  certificates  of  stock  in  the  insurance  company,  each 
for  ten  shares  of  $100  each,  were  dated  respectively  May  22d^ 
and  July  12th,  1881,  were  in  favor  of  "Isaac  H.  Yincent,  trus- 
tee,-' and  were  in  Mrs.  Vincent's  possession ;  and  as  to  thera 
she  answered,  that  they  were  held  in  trust  for  her  two  infant 
children,  and  that  she  did  not  know  with  what  funds  they  were 
purchased,  but  denied  that  they  were  liable  for  the  complain- 
ant's claim  against  Yincent.  A  formal  answer  was  filed  by 
the  guardian  ad  litem  of  the  infants,  requiring  proof  of  the 
allegations  of  the  bill,  and  submitting  their  rights  to  the  pro- 
tection of  the  court. 

The  complainant  took  the  depositions  of  Robert  Goldthwaite, 
cashier  of  the  Merchants  &  Planters'  Bank  in  Montgomery, 
and  of  T.  L.  Gilmer,  book-keeper  and  teller  in  the  private 
banking-house  of  F.  Wolife  in  Montgomery,  who  testified,  in 
substance,  that  the  sum  of  $20,000,  part  of  a  larger  sum  de- 
posited in  said  M.  &  P.  Bank  by  the  tax-collector  of  Montgom- 
,  ery  county,  to  tlie  credit  of  said  Yincent  as  treasurer,  was  drawn 
out  by  him  on  the  10th  March,  1881.  and  used  in  "cotton  trans- 
actions for  future  delivery  "  through  the  banking-house  of  said 
F.  Wolife ;  and  the  complainant  submitted  the  cause  on  these 
depositions,  together  with  a  certified  statement  of  Yincent's- 
accounts  as  treasurer,  made  out  by  J.  M.  Carmichael,  the  au- 
ditor of  public  accounts,  in  February,  1883,  after  Yincent  had 
absconded.  The  defendants  filed  objections  to  the  competency 
and  admissibility  of  this  statement,  but  the  record  does  not 
show  that  the  court  acted  on  them. 

The  depositions  of  Mrs.  Yincent,  A.  D.  Crawford,  W.  B. 
Shapard,  J.  M.  McNamee,  and  T.  B.  Wilkinson,  were  taken  by 
the  defendants,  and  were  offered  in  evidence  by  them.  Mrs. 
Yincent  testified,  that  her  husband  received  her  distributive 
share  of  the  estate  of  her  deceased  father,  amounting  to  about 
$2,000,  and  afterwards  told  her,  "on  several  occasions,  that  he 
had  lent  it  out  at  good  interest,  and  had  made  a  good  deal  on 
it;"  and  as  to  the  Court  street  property  she  thus  testified: 
"  When  my  husband  handed  me  the  deed  for  this  property,  on 
the  10th  January,  1883,  he  told  me  that  the  money  paid  was 
my  money;  that  he  had  invested  my  money  in  the  place,  as  a 
home  for  me  and  my  children.  When  he  bought  the  place,  he 
told  me  that  he  had  bought  it  with  my  money,  but  that  the 
deed  had  been  made  to  him,  instead  of  to  me,  as  it  should  have 
been  made,  and  that  he  would  make  a  deed  to  me  as  soon  as  he 
finished  paying  for  the  place."  The  complainant  filed  ol)jee- 
tions  to  these  portions  of  her  testimony,  but  tlie  record  does 
not  show  that  the  court  acted  on  them.  Crawford  was  a  clerk 
in  the  treasurer's  office  under  Yincent,  and  he  testified,  in  an- 
swer to  cros84nterrogatorie8  by  the  complainant,  that  he  first 
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discovered  a  deficit  in  Vincent's  accounts  at  the  close  of  Octo- 
ber, 1882,  amounting  to  about  $200,000,  and  called  A^incent's 
attention  to  it.  Shapard  and  McNamee  were  bankers  in  Ope- 
lika,  and  they  testified  to  Vincent's  business  transactions  with 
them  durinfij  the  years  1871-74,  during  each  of  which  years  he 
deposited  wjth  them,  at  different  times,  about  $2,000,  and  in 
1879  about  $900 ;  that  he  bought  $200  of  stock  in  the  Com- 
mercial Y'lYQ  Insurance  Company,  in  July,  1881,  and  that  he 
was  a  man  of  small  pecuniary  means  while  he  resided  in  the 
neighborhood  of  Opelika.  T.  B.  Wilkinson  thus  testified  as  to 
a  conversation  he  had  with  Vincent  at  the  register's  sale  of  the 
Court  street  property  :  "  He  asked  me  not  to  run  the  house  up 
on  him,  if  I  did  not  particularly  want  it,  as  he  wanted  to  buy  it 
for  his  wife.  He  said  that  his  wife  had  some  money  when  he 
married  her,  and  he  had  l)een  buying  State  money  with  it, 
known  as  '  Horse-shoe  money ;'  that  it  then  amounted  to  $-1,000, 
or  $4,500,  I  can't  remember  which,  and  that  his  wife  was  very 
anxious  for  him  to  buy  a  home  with  it."  The  complainant  filed 
objections  to  this  evidence,  but  the  record  does  not  show  that 
the  court  acted  on  them.  It  was  admitted  that  the  amount 
received  by  Vincent,  as  his  wife's  distributive  share  of  her 
father's  estate,  as  shown  by  a  transcript  from  the  Probate  Court 
of  Autauga,  was  $2,226.15;  and  it  was  proved  that,  of  the 
money  used  in  the  purchase  of  the  certificates  of  stock,  $100 
belonged  to  his  infant  sons. 

The  cause  being  submitted  for  decree  on  pleadings  and  proof, 
the  court  found  and  decreed,  that  Vincent  was  indebted  to  the 
complainant,  on  account  of  moneys  received  as  treasurer  and 
converted  to  his  own  use,  on  the  10th  March,  1881,  in  the  sum 
of  $20,000,  and  at  the  end  of  October,  1882,  in  the  sum  of 
$200,000;  that  all  subsequent  gifts  by  him,  and  voluntary  con- 
veyances of  property,  were  void  as  against  the  complainant ; 
that  no  exemption  could  be  claimed  or  allowed  against  this  in- 
debtedness, as  it  originated  in  a  tort;  that  $2,226.15  of  Mrs. 
Vincent's  money  was  used  by  her  husband  in  the  purchase  of 
the  property  on  Court  street,  and  she  was  entitled  to  be  reim- 
bursed that  amount,  but  without  interest,  out  of  the  proceeds  of 
sale  of  the  property,  and  a  lien  on  the  property  was  declared 
in  her  favor  for  that  amount ;  that  $100  of  the  money  used  in 
tile  purchase  of  the  certificates  of  stock  belonged  to  the  infant 
defendants,  and  they  were  entitled  to  be  reimbursed  that 
amount,  with  interest,  out  of  the  proceeds  of  sale  of  the  stock  ; 
that  the  conveyances  of  property  were  void  as  against  the  com- 
plainant, except  as  to  the  amounts  so  allowed,  and  the  property 
was  subject  to  condemnation  and  sale  for  the  satisfaction  of 
Vincent's  indebtedness  to  the  State,  to  be  ascertained  bv  the 
register  upon  a  statement  of  his  accounts  as  ordered.     tJnder 
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this  reference,  the  register  stated  the  accounts  of  Yincent  as 
treasurer,  and  reported  that  the  balance  due  from  liiin  to  the 
State,  on  the  31st  January,  1883,  was  $242,440.19;  and  the 
court  confirmed  his  report-  overruling  the  several  exceptions 
filed  by  the  defendants. 

The  appeal  is  sued  out  by  Mrs.  Yincent  and  her  children, 
and  they  here  assign  as  error,  1st,  the  failure  of  the  court  to 
sustain  the  defendants'  objections  to  the  auditor's  statement  as 
evidence ;  2d,  the  decree  of  reference  to  the  register ;  3d,  the 
overruling  of  the  defendants'  exceptions  to  the  register's  re- 
port ;  and,  4th,  the  final  decree. 

W.  L.  Bragg,  for  the  appellants. — (1.)  The  statement  of 
Yincent's  accounts  as  treasurer,  by  Carmichael  as  auditor,  is  in- 
complete on  its  face,  and  shows  that  he  is  entitled  to  other 
credits,  besides  those  allowed  hira ;  and  even  if  it  were  com- 
plete, it  would  not  be  competent  evidence  against  the  defend- 
ants in  this  case.  (2.)  The  burden  of  proof  was  on  the  com- 
plainant, seeking  to  set  aside  voluntary  conveyances  by  Yincent, 
to  show  an  indebtedness  on  his  part  prior  to  the  execution  of 
those  conveyances;  or,  if  a  subsequent  indebtedness  was  shown, 
to  prove  a  fraudulent  intent  on  his  part,  and  participation  in 
that  intent  by  the  grantees.  There  is  no  attempt  to  trace  any 
of  the  complainant's  money  into  this  property. — Story  on 
Agency,  229,  7th  ed.  There  is  no  legal  proof  of  any  prior  in- 
debtedness, nor  of  any  fraudulent  intent  on  Yincent's  part  in 
the  matter  of  these  conveyances ;  and  the  evidence  entirely 
exonerates  Mrs.  Yincent  from  any  complicity  in  his  wrongful 
acts,  or  any  knowledge  thereof.  Gifts  by  a  husband  to  his  wife 
are  good  against  creditors,  unless  tainted  by  a  fraudulent  intent. 
Graves  v.  Blake,  57  Ala.  379.  If  Yincent  had  converted  his 
wife's  separate  estate,  he  had  the  right  to  secure  her,  though  he 
were  largely  indebted,  or  even  insolvent. — JSforthington  v.  Fa- 
her,  52  Ala.  45 ;  55  Ala.  369 ;  67  Ala.  599 ;  57  Ala.  246 ;  QQ 
Ala.  55.  (3.)  But  there  was  no  conversion  of  his  wife's  funds 
by  Yincent :  on  the  contrary,  it  is  proved  that  he  used  and  in- 
vested it  for  her  benefit,  as  he  might  lawfully  do ;  and  she  was 
entitled,  as  against  his  creditors,  to  the  profits  arising  from  the 
investment. — Early  <J&  Lane  v.  Owens,  68  Ala.  180;  Fellows 
V.  Lewis,  65  Ala.  343 ;  Wilson  v.  Sheppard,  28  Ala.  623  ;  Good- 
lett  V.  Hansell,  ^^  Ala.  151.  (4.)  The  bill  seeks  to  enforce  a 
civil  liabilit}',  against  which  a  claim  of  exemption  is  allowed, 
although  the  same  act  may  be  a  tort,  or  even  a  crime.  Ex- 
emptions are  allowed,  principally,  for  the  benefit  of  the  debtor's 
family,  and  stand  on  principles  of  public  policy ;  and  the 
statutes  should  be  liberally  construed,  in  order  to  efiectuate  that 
policy.  *'  Debts  contracted,"  as  used  in  the  statute,  mean  debts 
Vol,  lxxiv. 
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incurred ;  and  the  complainant's  claim  is  a  debt,  although  it 
may  spring  out  of  a  tort.  That  an  exemption  may  be  claimed 
against  the  State,  see  Thompson  on  Exemptions,  ^  386,  (5.) 
Tliere  is  no  evidence  that  the  certificates  of  stock  were  pur- 
chased with  the  complainant's  money,  nor  is  there  any  evidence 
which  negatives  the  hona fides  of  the  purchase. 

H.  C.  Tompkins,  Attorney-General,  coiitra. — (1.)  The  state- 
ment of  Vincent's  accounts  by  the  auditor  was  admissible  as 
evidence  on  common-law  principles,  and  is  expressly  made  so 
by  statute ;  and  even  if  it  were  inadmissible,  the  defalcation 
was  abundantly  proved  by  other  evidence. — Code,  §§  85,  103, 
107,  3047-9 ;  1  Whart.  Ev.  §§  108,  640,  and  authorities  cited ; 
1  Greenl.  Ev.  §§  383-4,  491 ;  Buckley  v.  United  States,  4 
Howard,  251;  2  Brick.  Dig.  23,  §  123.  (2.)  Yincent  being 
indebted  to  the  complainant  prior  to  the  execution  of  the  con- 
veyances sought  to  be  set  aside,  the  burden  of  proving  a  valu- 
able consideration  was  cast  on  tiie  grantees ;  and  this  could  not 
be  proved  by  the  sul)sequent  declarations  of  the  grantor, — Hub- 
hard  V.  Allen,  59  Ala.  296;  Br.  Bank  v.  Kenney,  5  Ala,  9; 
McCain  V.  Wood,  4  Ala,  258;  McCaskle  v.  Amerine,  12  Ala, 
17.  (3,)  Mrs.  Vincent  was  allowed  a  lien  on  the  property,  for 
the  full  amount  of  her  money  received  and  used  by  her  hus- 
band ;  and  this  is  all  she  ■  was  entitled  to. — Hubbard  v.  Allen, 
59  Ala,  296;  Early  &  Lane  v.  Owens,  68  Ala.  171,  (4.)  The 
complainant's  claim  does  not  grow  out  of  a  contract,  but  from 
an  embezzlement  and  conversion  of  public  moneys  by  an  officer, 
which  is  both  a  tort  and  a  crime,  and  against  which  no  exemp- 
tion can  be  allowed. — Meredith  v.  Holmes,  68  Ala.  190;  Wil- 
Uains  V.  Bowden,  69  Ala.  433 ;  Latlirop  v.  Singer,  39  Barb. 
396;  Massie  v.  Enyart,  33  Ark.  688;  Smith  v.  Raysdale,  36 
Ark.  297;  25  La.  Ann.  187,  No  exemptions  can  be  allowed 
against  the  State  in  any  case,  unless  it  is  expressly  named  in  the 
statute, — Com.  v.  Ford,  29  Grat.  683;  Whiteacre  v.  Hector,  lb. 
766 ;  United  States  v.  Hewes,  Crabbe,  307 ;  State  v.  Kinne,  41 
N.  H.  238;  United  States  v.  Hoar,  2  Mason,  311  ;  People  v. 
Rossiter,  4  Cow,  143;  Com.  v.  Baldioin,  1  Watts,  54  ;  Lott  v. 
Brewer,  64  Ala.  287;  Brooks  v.  State,  54  Geo.  36;  Com.  v. 
Cook,  8  Barb.  220. 

STONE,  J. — One  indebted,  or  on  whom  there  rests  a  legal 
liability,  can  not  make  a  gift,  or  voluntary  conveyance  of  prop- 
erty, which  will  be  upheld  against  such  pre-existing  debt  or 
liability.  And  when  a  prior  debt  or  legal  liability  is  shown,  to 
which  such  conveyed  property  is  sought  to  be  made  subject, 
the  burden  is  on  the  grantee,  to  show  that  the  conveyance  is 
supported   by  a  sufficient,  valuable  consideration, — Miller  v. 


282  .  SUPREME  COURT  [Dec.  Term, 

[Vincent  v.  The  State.] 

Thompson,  3  Por.  196 ;  Costillo  v.  Thompson,  9  Ala.  937 ; 
Spencer  v.  Godwin,  3  Ala.  355  ;  Huggins  v.  Perrine,  Ih.  396  ; 
aarnilton  v.  Blackwell,  60  Ala.  545 ;  Zelnicker  v.  Bingham,  at 
the  present  term  ;  2  Brick.  Dig.  21,  §  100. 

The  language  of  our  woman  s  law,  enacted  in  1850,  is,  that 
all  property  held  by  the  wife  previous  to  her  marriage,  or  to 
which  she  may  become  entitled  during  the  coverture,  is  her 
separate  estate,  not  subject  to  the  debts  of  her  husband,  but, 
nevertheless,  vests  in  him  as  her  trustee,  who  has  the  right  to 
manage  and  control  the  same,  and  is  not  liable  to  account  with 
the  wife,  her  heirs  or  legal  representatives,  for  the  rents,  in- 
come, or  profits  thereof. — Code  of  1876,  §§  2705-6 ;  Lee  v. 
Tannenhaum,  62  Ala.  501 ;  Early  v.  Owens,  68  Ala.  171. 

If  the  husband  convert  the  corpus  of  his  wife's  separate  es- 
tate, either  by  using  it  for  his  own  purposes,  or  by  otherwise 
investing  it  in  property  in  his  own  name,  he  may  convey  to 
her,  in  payment,  either  the  property  purchased,  or  other  prop- 
erty of  his  own  ;  and  if  there  be  no  material  disparity  between 
the  liability,  and  the  value  of  the  property  conveyed,  chancery 
will  uphold  the  conveyance,  and  protect  her  rights. —  Wilson  v. 
Sheppard,  28  Ala.  623  ;  Warren  v.  Jones,  68  Ala.  41:9  ;  Cole- 
man V.  Stnith,  56  Ala.  399. 

This  principle,  however,  does  not  embrace,,  or  extend  to  the 
income  and  profits  of  the  wife's  statutory  separate  estate.  The 
husband  is  not  liable  to  account  for  these,  either  to  the  wife, 
or  to  her  heirs  or  legal  representatives. —  Whitman  v.  Aher- 
nathy,  33  Ala.  155 ;  Lee  v.  Tannenhaum,  supra.  His  duty  to 
expend  them  in  the  support  of  the  household,  is  an  imperfect 
obligation,  and  will  not  support  a  conveyance  afterwards  made 
to  the  wife,  against  the  claims  of  prior  creditors  of  the  hus- 
band.— Early  v.  Owens,  68  Ala.  171 ;  Whitman  v.  Abertiathy, 
33  Ala.  154. 

We  will  not  affirm  that  this  statutory  marital  right  of  the 
husband,  to  control  and  dispose  of  the  income  and  profits  of 
the  wife's  property,  may  not  be  renounced  in  favor  of  the  wife, 
or  invested  primarily  for  her  benefit;  but  such  election,  to  be 
available,  must  have  been  made  before  the  income  accrued, 
or  before  it  was  administered  or  invested.  It  is  too  late,  after 
liabilities  have  been  incurred,  and  after  there  has  been  conver- 
sion by  the  husband,  or  investment  in  his  name. — Early  v. 
Owens,  s^ipra;   CaJialan  v.  Monroe,  70  Ala.  271. 

Declarations  made  by  parties,  contemporaneously  with  aeon- 
tract,  and  shedding  light  thereon ;  and  declarations  made  by 
one  in  possession  of  property,  explanatory  of  the  possession,  or 
in  disparagement  of  the  title  of  the  declarant,  are  admissible  in 
evidence,  as  constituting  part  of  the  res  gestoi.  But  such 
declarations  are  not  evidence  of  the  source  from  which  title  was 
Vol.  f.xxiv. 
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derived,  or  as  mere  narrations  of  past  transactions. — 1  Brick.  Dig. 
843,  §§  553,  554,  55T,  558,  560 ;  Ala.  Gr.  So.  R.  R.  Co.  v. 
Hawks,  72  Ala.  112  ;    Walker  v.  EUedye,  65  Ala.  51. 

In  transactions  between  persons  nearly  related,  such  as  hus- 
band and  wife,  parent  and  child,  &c.,  the  law  regards  suspi- 
cious circumstances  with  severer  scrutiny,  and  requires  fuller  ex- 
planation, than  wlien  the  transaction  is  between  mere  strangers. 
Hamilton  v.  Blackwell,  60  Ala.  545 ;  Harrell  v.  Mitchell,  61 
Ala  270 ;  Hubbard  v.  Allen,  59  Ala.  283  ;  Fyron  v.  Lemon,  67 
Ala.  458. 

We  do  not  consider  it  necessary  to  decide  the  question  of  the 
admissibility  of  the  auditor's  certitied  account  against  Vincent, 
the  treasurer.  There  was  present  before  the  chancellor  on  the 
hearing,  the  depositions  of  Goldthwate,  Gilmer  and  Crawford. 
The  tirst  two,  Goldthwaite  and  Gilmer,  proved  that  Vincent 
converted  to  his  own  use  twenty  thousand  dollars  of  the  State's 
funds,  on  the  lOtli  of  March,  1881.  Crawford  proved  a  deiicit 
of  some  two  hundred  thousand  dollars  in  October,  1882.  The 
twenty  thousand  dollars  converted  March  10th,  fixed  a  liabilit}' 
on  Vincent  at  that  time,  which  w^as  never  paid,  so  far  as  we  are 
informed.  The  property  in  controversy  was  purchased  at  much 
less  than  twenty  thousand  dollars,  and  was  all  acquired  after 
that  time.  The  lot  on  the  corner  of-  AVashington  and  Lawrence 
streets  was  iirst  purchased,  for  fifteen  hundred  dollars,  and  title 
taken  in  the  name  of  Mrs.  Vincent.  This  purchase  bore  date 
June  20th,  1881.  It  is  shown  that  Mrs.  Vincent  approved  this 
purchase,  and  it  would  seem  that  this  was  an  investment  of 
ner  iwonayB  pro  tanto,  if  it  had  been  so  insisted  on.  The  point 
is  not  urged,  however,  and  we  will  not  consider  it.  Its  consid- 
eration would  not,  probably,  change  the  result  materially. 

The  next  purchase,  claimed  by  Mrs.  Vincent  to  have  been 
made  for  her  benetit,  was  the  residence  lot  fronting  on  Court 
street.  This  purchase  was  made  July  11th,  1881,  at  the  price 
of  seven  thousand  dollars,  and  title  made  to  Vincent.  Soon 
afterwards  Vincent  and  his  family  commenced  to  occupy  this 
property  as  a  residence,  and  continued  to  so  occupy  it,  until 
Vincent  fled  the  country,  January  29th,  1883.  On  the  10th 
January,  1883,  Vincent  conveyed  this  property  to  his  wife,  by 
a  deed  reciting  it  had  been  purchased  for  her,  and  with  her 
money.  The  chancellor  decreed  that  two  twousand  two  hun- 
dred and  twenty-six  15-100  dollars  of  Mrs.  Vincent's  money — 
the  entire  principal  of  her  patrimony — went  into  the  purchase 
of  this  Court  street  property,  and  he  decreed  her  a  lien  on  its 
proceeds  for  that  sum.  He  denied  her  interest  on  this  sum. 
He  also  condemned  the  lot  on  the  corner  of  Washington  and 
Lawrence  streets  to  the  payment  of  Vincent's  default.  It  is 
not  denied  that  the  chancellor  correctlv  ascertained  the  amount 
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of  the  corpus  of  Mrs.  Vincent's  statutory  estate,  which  was  re- 
ceived by  her  husband.  They  were  married  in  1ST4,  and  Vin- 
cent soon  afterwards  collected  her  distributive  share  of  her 
father's  estate — the  sum  ascertained  by  the  chancellor. 

It  is  claimed  by  Mrs.  Vincent  that  she  was  and  is  entitled  to 
the  profits  she  alleges  were  made  on  her  money  while  in  the 
hands  of  her  husband,  which  she  claims  had  swelled  the  sum 
up  to  forty-five  hundred  dollars.  This  is  the  only  really  con- 
troverted question  in  the  suit. 

Weighing  the  testimony  by  the  standard  declared  above,  we 
feel  forced  to  hold  it  is  wholly  insufficient  to  prove  that  Vincent 
renounced  his  marital  right  to  control  .his  wife's  moneys,  or  to 
administer  them  for  her  individual  use.  According  to  Mrs, 
Vincent's  testimony,  her  husband  received  her  moneys  at  dif- 
ferent times.  Speaking  of  one  occasion — (the  language  indi- 
cates but  one  time) — she  says:  "He  went,  and  on  his  return 
offered  me  money,  saying  it  was  mine ;  but  I  told  him  to  keep 
and  invest  it  in  something  profitable."  Now,  this  testimony 
makes  no  intimation  whatever  of  any  particular  sum  then  re- 
ceived. It  may  have  been  one  dollar,  or  it  may  have  been  a 
thousand.  But,  there  is  another  objection  to  it  still  more  de- 
cisive, even  if  the  language  referred  to  her  entire  patrimony. 
There  was  not  a  word  said  by  either,  indicating  Vincent's  ab- 
negation of  marital  control,  or  that  the  investment  was  to  be 
for  the  wife's  individual  profit.  All  the  other  testimony  given 
in  support  of  Mrs.  Vincent's  claim  of  the  profits  realized,  and, 
indeed,  that  any  profits  were  realized,  consisted  of  the  recitals 
of  the  deed  of  January  10th,  1883,  and  of  his  verbal  admissions, 
which  were,  at  most,  mere  narrations  of  facts  alleged  to  have 
previously  existed.  The  chancellor  did  not  err  in  denying  to 
Mrs.  Vincent  all  interest  or  profit  on  her  money. 

The  only  testimon}'  tending  to  show  when  the  insurance  com- 
pany stock  was  purchased,  is  that  of  Shapard  and  McNamee. 
They  sold  stock  to  Vincent  July  7th,  1881.  This,  too,  was 
after  his  default  as  treasurer.  No  objection  has  been  urged 
against  this  feature  of  the  decree,  and  we  think  the  chancellor 
determined  it  correctly. 

"We  have  made  no  allusion  in  this  opinion  to  the  liability  in- 
curred by  Vincent,  by  virtue  of  the  official  bonds  executed  by 
him.  His  fault  and  deficit  consisted  of  a  conversion  and  mis- 
appropriation of  the  State's  money  in  his  hands  as  treasurer. 
This  was  a  tort  and  a  crime.  Against  such  liability,  the  law 
has  declared  no  exemptions  of  property. — Meredith  v.  Holmes^ 
68  Ala.  190 ;    Williams  v.  Boioden,  69  Ala.  433, 

We  find  no  error  in  the  record,  and  the  decree  of  the  chan- 
cellor is  affirmed. 

Vol.  lxxiv. 
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Parmer  v.  Parmer, 

Bill  in  Equity  hy  Mortgagor^  for  Redemption. 

1.  ^y (liver  of  equity  of  redemption,  or  of  statutory  right  of  redemption. 
The  mortgagor's  equity  of  redemption  can  not  be  waived  or  extinguished 
by  any  agreement  entered  into  contemporaneously  with  the  execution  of 
the  mortgage,  though  a  subsequent  assignment,  if  made  bona  fide,  will 
be  upheld ;  and  the  reason  and  policy  of  this  principle  are  equally  appli- 
cable to  a  waiver  or  release  of  the  statutory  right  of  redemption. 

2.  Rents  and  profits,  and  permanent  improvements. — Rents  and  profits 
which  accrued  before  a  tender  and  refusal,  may  be  set  off  against  the 
permanent  improvements  shown  to  have  been  made,  though  any  excess 
thereof  above  the  value  of  such  improvements  can  not  be  recovered 
against  the  mortgagee,  when  in  possession  under  a  sale  foreclosing  the 
mortgage ;  but  the  mortgagor  is  entitled,  on  redemption,  to  all  the  rents 
and  profits  accruing  after  his  tender  and  offer  to  redeem,  and  to  interest 
on  each  year's  annual  rent. 

3.  What  are  ''lawful  charges"  on  redemption. — Cross  demands  in  favor 
of  the  mortgagee,  not  embraced  in  or  covered  by  the  mortgage,  are  not  a 
part  of  the  "lawful  charges"  (Code,  §  2879)  which  the  mortgagor,  seek- 
ing to  redeem  after  a  sale,  is  required  to  pay  or  tender ;  nor  can  he  be 
charged  with  the  value  of  permanent  improvements  erected  after  the 
tender  and  refusal. 

Appeal  from  the  Chancery  Court  of  Butler. 

Heard  before  the  Hon.  Jno.  A.  Foster. 

The  bill  in  this  case  was  tiled  on  the  20th  January,  1881,  by 
Felix  O.  Parmer,  against  William  K.  Parmer,  and  the  heirs  at 
law  of  Joseph  M.  Parmer  ;  and  sought  to  redeem  certain  lands, 
which  had  been  sold  under  a  power  contained  in  a  mortgage 
executed  by  the  complainant  to  said  William  K.  Parmer,  and 
which  said  W.  K.  Parmer  held  and  claimed  under  a  conveyance 
from  the  purchaser  at  that  sale.  The  lands  had  belonged  to 
the  estate  of  said  Joseph  M.  Parmer,  deceased,  and  were  sold 
by  said  Wm.  K.  Parmer,  as  administrator,  on  the  9th  Septem- 
ber, 1872,  under  an  order  of  the  Probate  Court.  The  com- 
plainant became  the  purchaser  at  the  sale,  at  the  price  of  $323.75, 
and  made  the  cash  payment  of  one-half;  and  the  sale  was  re- 
ported to  the  court  by  the  administrator.  When  the  balance 
of  the  purchase-money  became  due,  in  February,  1873,  by 
agreement  between  the  complainant  and  said  administrator,  the 
latter  reported  the  purchase-money  as  paid  in  full,  obtained  an 
order  to  make  a  deed  to  the  purchaser,  and  executed  a  convey- 
ance to  the  complainant  as  the  purchaser  ;  and  the  complainant 
and  his  wife  afterwards  executed  and  delivered  to  said  W.  K. 
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Parmer  a  mortgage  on  the  land  to  secure  the  payment  of  the 
balance  due,  recited  to  be  $171.63.  This  mortgage  was  dated 
and  executed  in  April,  1873,  contained  a  power  of  sale  if  de- 
fault should  be  made  in  the  payment  of  the  debt  on  or  before 
the  1st  October,  1873,  and  the  following  covenants  and  stipula- 
tions were  added  :  "  And  we  covenant  with  said  W.  K.  Parmer, 
that  we  are  lawfully  seized  of  said  land  in  fee,  that  the  same 
is  unincumbered,  that  we  have  a  good  right  to  sell  and  convey 
the  same,  and  that  we  will  warrant  and  defend  the  title  of  the 
purchaser  at  such  sale,  against  ourselves,  our  heirs  and  assigns, 
and  against  all  other  persons  claiming  the  same,  or  any  part 
thereof ;  and  we  hereby  waive  all  right  of  redemption  to  said 
land."  The  complainant  continued  in  the  possession  of  the 
land,  and  there  were  various  transactions  between  him  and  said 
Wm.  K.  Parmer,  until  December,  1879,  when  the  latter  sold 
the  land  under  the  power  contained  in  the  mortgage ;  John 
Boiling  becoming  the  purchaser,  at  the  price  of  $260,  and  re- 
ceiving a  conveyance  from  said  Wm.  K.  Parmer.  The  bill 
alleged,  that  the  complainant  delivered  the  possession  of  the 
land  to  Boiling,  on  demand,  within  ten  days  after  the  jsale; 
"  that  soon  thereafter,  or  before,  complainant  is  not  informed 
when,  said  Boiling  re-conveyed  said  land  to  said  Wm.  K. 
Parmer,  who  has  been  in  possession,  in  person  or  by  tenants, 
€ver  since;  that  on  the  31st  May,  1880,  complainant  tendered 
to  said  Wm.  K.  Parmer,  in  legal-tender  notes  of  the  United 
States,  the  said  sum  of  $260,  with  interest  and  ten  per-cent. 
per  annum.,  and  then  and  there  offered  to  pay  him,  in  such 
legal-tender  notes,  the  amount  of  all  improvements  which  he 
or  said  Boiling  had  put  on  said  land  since  said  mortgage  sale, 
and  also  all  other  lawful  charges;  but  said  Wm.  K.  Parmer 
refused  to  state  the  value  of  said  improvements,  and  refused 
to  receive  any  money  from  complainant,  and  refused  to  allow 
him  to  redeem  said  land,  for  the  reason,  as  then  stated  by  said 
Wm.  K.,  that  complainant  had  waived  his  right  to  redeem  said 
land  in  said  mortgage."  The  bill  alleged,  also,  that  the  deed 
executed  to  the  complainant  by  said  Wm.  K.  Parmer,  as  ad- 
ministrator, was  neither  acknowledged,  nor  attested  by  any 
subscribing  witnesses,  and  hence  was  ineffectual  as  a  conveyance 
of  the  legal  title  ;  and  it  prayed  tiiat  the  title  might  be  divested 
out  of  the  heirs  at  law  of  said  Joseph  M.  Parmer,  who  were 
made  defendants  to  the  bill  for  that  purpose. 

An  answer  was  filed  by  Wm.  K,  Parmer,  admitting  the  ma- 
terial allegations  of  the  bill  as  above  stated ;  denying  that  the 
complainant  had  any  right  of  redemption,  having  expressly 
waived  it  in  the  mortgage ;  claiming  credits,  if  the  right  to 
redeem  should  be  allowed,  for  repairs  and  improvements  made, 
and  for  taxes  paid  ;  denying  his  liability  for  rents,  and  claiming 
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as  a  set-off  against  such  liability,  if  allowed,  certain  debts  due 
to  him  by  the  complainant. 

The  cause  being  submitted  for  decree  on  pleadings  and  proof, 
the  chancellor  held  the  complainant  entitled  to  relief  as  prayed, 
and  ordered  a  reference  to  the  register  of  the  matters  of  ac- 
count ;  and  on  the  coming  in  of"  the  register's  report,  which, 
after  charging  the  defendant  with  rents  from  and  after  the 
tender  and  offer  to  redeem,  and  allowing  him  credit  for  taxes 
paid  and  improvements  made  prior  to  the  tender,  showed  a 
balance  of  §141  dne  from  the  complainant  on  the  mortgage 
debt,  he  overruled  the  defendant's  exceptions,  confirmed  the 
report,  and  rendered  a  final  decree  in  favor  of  the  complainant ; 
directing  the  register,  on  the  payment  of  the  money  into  court, 
to  cancel  the  mortgage,  and  enter  satisfaction  of  it  on  the 
records,  and  to  put  the  complainant  into  possession  of  the  land. 

The  appeal  is  sued  out  by  Wm.  K.  Parmer,  and  he  here 
assigns  as  error  the  overruling  of  his  several  exceptions  to  the 
register's  report,  and  each  one  of  the  chancellor's  decrees. 

John  Gamble,  for  the  appellant. — The  mortgage  contains 
not  "only  an  express  waiver  of  the  right  of  redemption,  but 
also  covenants  of  warranty  to  the  purchaser ;  and  it  is  shown 
by  the  evidence  that  this  was  a  material  inducement  to  the  con- 
tract.— 1  Jones  on  IVIortgages,  §  676.  The  sale  under  the 
power  in  the  mortgage  was  a  strict  foreclosure,  leaving  nothing 
in  the  mortgagor  but  the  statutory  right  of  redemption. 
Childress  v.  Monette.  54  Ala.  317 ;  McLean  v.  Presley's  Adtn'r, 
56  Ala.  217 ;  Harris  v.  Miller,  71  Ala.  26  ;  17  111.  259  ;  87  111. 
513.  The  bill  is  filed  to  enforce  this  statutory  right  of  redemp- 
tion, and  alleges  a  tender  of  the  amount  paid  by  the  purchaser 
at  the  sale ;  yet  the  chancellor  decrees  a  redemption  under  the 
mortgage,  on  payment  of  the  balance  due  on  the  mortgage 
debt.  The  defendant  was  in  possession,  not  as  mortgagee, 'but 
as  purchaser,  and  was  not  chargeable  with  rents. — 2  Jones  on 
Mortgages,  §  1118.  The  debts  due  from  the  complainant,  as 
proved,  were  "  lawful  charges,"  which  should  have  been  taken 
into  the  account. — Code,  §§  2878-79  ;  5  Wait's  Actions  «fe  De- 
fenses, 433,  §  9.  As  to  the  value  of  the  improvements,  the 
weight  of  the  evidence  is  clearly  against  the  conclusions  of  the 
register. 

J.  C.  Richardson,  contra,  cited  Bethell  v.  Vetmon,  2  Eden, 
112;  Story's  Equity,  §  1019;  2  Jones  on  Mortgages,  §  1039; 
McKinsiry  v.  Conly,  12  Ala.  682;  Robinson  v.  FareUy,  16 
Ala.  479. 

SOMERVILLE,  J. — No  principle  of  equity  jurisprudence 
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is  more  firmly  settled,  than  that  the  mortgagor's  right  to  redeem 
can  not  be  waived  or  extinguished  bj  any  collateral  agreement 
entered  into  contemporaneously  with  the  execution  of  the 
mortgage.  Courts  uniformly  regard  with  great  jealousy  all 
attempts  to  fetter  or  embarrass  the  exercise  of  this  right,  which 
is  an  outgrowth  of  the  just  triumph  of  equitable  principles 
over  the  harsh  operation  of  a  mere  technical  rule  of  law. 
Where,  therefore,  a  mortgagor  is  induced  to  enter  into  a,  con- 
tract with  the  mortgagee,  at  the  time  of  the  loan  of  tlie  money ^ 
waiving,  or  agreeing  not  to  exercise,  his  right  of  redemption 
in  the  event  of  default,  the  contract  will  be  set  aside,  as  being 
oppressive  to  the  debtor,  and  offensive  to  the  established  maxim 
of  equity,  "  once  a  mortgage,  always  a  mortgage." — 2  Fonb. 
Eq.,  B.  3,  ch.  1,  §  4 ;  Willard's  Eq.  Jur.  428,  447 ;  Holdridge 
V.  Gillespie,  2  John.  Ch.  30;  2  Jones  Mortg.  §  1039;  Mc- 
Kinstry  v.  Conly,  12  Ala.  682 ;  Story's  Eq.  Jur.  §  1019  ;  Bax- 
ter V.  Willey,  31  Amer.  Dec.  623.  A  bo7ia  jide  purchase, 
however,  of  an  equity  of  redemption,  effected  subsequently  to 
the  mortgage,  though  often  scanned  with  watchfulness  l)y  the 
courts,  will  be  uDheld.— 3  Add.  Contr.  §  1026  ;  15  Viner's 
Abr.  468.. 

The  statutory  right  of  redemption,  conferred  by  our  Code 
of  laws  upon  mortgagors  and  judgment  debtors,  is,  of  course, 
essentially  different  in  many  respects  from  "an  equity  of  re- 
demption "  proper.  Unlike  the  latter,  it  is  not  an  estate  in  the 
lands  subject  to  levy  and  sale  under  execution,  but  a  mere  per- 
sonal privilege  cpnferred  upon  the  debtor,  to  be  exercised  by 
him  upon  certain  prescribed  conditions. — Code,  1876,  §§  2877- 
79  ;  Childress  v.  Monette,  54  Ala.  317.  Yet  the  policy  of  each 
is  essentially  the  same,  and  the  courts  are  inclined  to  construe 
them  both  favorably  for  the  protection  of  the  debtor  against 
any  undue  oppression  on  the  part  of  the  creditor. — Carlin  v. 
Jones,  55  Ala.  624;  Brings  v.  Seymour,  17  Wis.  255.  We  are 
clearly  of  opinion,  that  the  reason  and  policy  of  the  law,  which 
render  voidable  any  stipulation  disannexing  the  equity  of  re- 
demption from  a  mortgage,  apply  with  equal  force  to  prohibit 
the  waiving  of  the  debtor's  statutory  right  of  redemption.  The 
chancellor  did  not  err  in  holding  this  to  be  the  law  in  the  pres- 
ent case. 

2.  The  settled  rule  as  to  rents  is  as  follows  :  The  rents  and 
profits  whicli  accrued  hefore  the  tender  and  refusal,  may  be  set 
off  against  the  permanent  improvements  shown  to  have  been 
made ;  but  any  excess  of  such  rents,  over  and  above  the  value 
of  improvements,  is  not  recoverable  by  the  complainant  against 
the  mortgagee,  who  is  in  possession  under  a  sale  of  the  mort- 

faged  premises. —  Weathers  v.  Spears,  27  Ala.  455  ;  Spoor  v. 
ViiUips,  Ib.AdS.  But  the  complainant  is  entitled  to  recover 
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all  rents  accruinor  after  his  tender  and  offer  to  redeem.  The 
effect  of  the  tender,  even  if  refused  by  the  mortgagee,  if  made 
in  time,  is  to  re-invest  the  mortgagor  with  the  title  to  his  prop- 
erty, of  which  he  was  divested  by  the  mortgage  sale.  The 
statute  so  expressly  declares. — Code  of  1876,  §  2879.  "  This 
clothes  him  with  all  the  rights  and  incidents  of  ownership,  and, 
among  other  things,  with  the  right  to  be  compensated  for  the 
use  and  occupation  of  his  lands,  wrongfully  withheld.  He  is 
entitled  to  annual  rent,  with  interest  on  each  year's  renting, 
until  the  coming  in  of  the  report." — Carlin  v.  Jimes,  55  Ala. 
624,  630. 

We  can  not  see  from  any  thing  in  the  record  that  the  regis- 
ter, in  taking  the  account  between  the  appellant  and  appellee, 
departed  from  these  principles,  or  that  they  were  not  recognized 
by  the  chancellor  in  his  decretal  order  of  reference. 

3.  There  certainly  was  no  error  iii  the  refusal  of  the  regis- 
ter to  allow  the  mortgagee  to  set  off",  as  against  the  rents,  the 
demands  preferred  by  him  against  the  mortgagor,  having  no 
sort  of  connection  with  the  mortgaged  property.  These  de- 
mands were  ordinary  debts,  not  covered  by  the  mortgage.  The 
complainant  is  authorized  to  redeem,  by  paying  the  amount  of 
the  mortgage  debt,  with  ten  per-cent.  ^er  annum  thereon,  up 
to  the  time  of  making  tender,  "  w^ith  all  other  lawful  charges." 
Code,  §  2879.  This  embraces  only  such  claims  or  demands  as 
are  in  the  nature  of  an  incumbrance  or  lien,  for  which  the  pur- 
chaser would  be  entitled  to  hold  the  land  as  security. — Lehman 
V.  Collins,  69  Ala.  127;  Grigg  v.  Banls,  59  Ala.  311,  317; 
Couthioay  v.  Berghaus,  25  Ala.  393  ;  Wallcer  v.  Ball,  39  Ala. 
298.  It  is  manifest  that,  if  the  sets-off  claimed  by  the  mort- 
gagee before  the  register  had  been  allowed,  the  legal  effect 
would  have  been  to  indirectly  create  them  liens  upon  the  mort- 
gaged property,  in  the  face  of  the  fact  that  there  was  no  agree- 
ment between  the  parties  to  this  effect. 

We  are  not  disposed  to  disturb  the  findings  of  the  register, 
on  the  facts,  as  to  tlie  value  of  the  improvements  made  upon 
the  property  by  the  mortgagee  after  the  sale.  No  allowance 
can  be  made  in  such  cases,  except  for  improvements  which  are 
pennanent  in  their  nature. — Code,  §  2887.  So,  nothing  is  to 
be  allowed  for  improvements  of  any  kind,  which  are  made  after 
the  complainant  offered  to  redeem  by  making  a  legal  tender, 
such  as  is  required  by  the  terms  of  the  statute.  If  the  value  of 
these  improvements  exceeds  the  amount  found  by  the  register 
in  his  report,  it  is  shown  that  a  large  portion  of  them  were 
made  after  the  offer  of  redemption,  and  therefore  in  the  wrong 
of  the  mortgagee  and  at  his  own  hazard. 

We  discover  no  error  in  the  decree  of  the  chancellor,  and  it 
is,  therefore,  affirmed. 
19 
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Chilton  V,  Ala.  Gold  Life  Insurance  Co. 

Bill  in  Equity  for  Foreclosure  of  Mortgage. 

1.  Non-resident  defendants;  decree  pro  confesso  against. — A  decree 
against  a  non-resident  defendant,  who  does  not  appear,  and  who  is 
brought  in  by  publication  onh',  can  not  be  supported  on  error,  unless  the 
record  affirmatively  shows  a  compliance  with  the  statutory  provisions 
and  rules  of  practice  authorizing  it :  there  must  be  a  proper  order  of  pub- 
lication, made  and  executed  as  re(|uired  by  the  statute  and  the  rules  of 
pi'actice,  and  a  decree  jjro  confesso  based  thereon,  which  states  the  facts 
on  which  it  is  founded;  and  the  mere  recitals  of  the  final  decree,  as  to- 
the  rendition  of  a  decree  pro  confesso,  are  not  sufficient  to  show  the  ren- 
dition and  regularity  of  such  decree  jj/'o  confesso. 

2.  Same  ;  affidavit  of  non-residence. — The  affidavit  as  to  the  non-resi- 
dence of  tne  defendant  must  state  whether,  in  the  belief  of  the  affiant, 
he  is  over  or  under  the  age  of  twenty-one  years,  or  that  his  age  is  un- 
known (Rule  No.  25  ;  Code,  p.  165) ;  and  the  failure  to  comi^ly  with  this 
rule  is  fatal  to  the  regularity  of  the  subsequent  proceedings. 

3.  Sole  by  register. — In  making  a  sale  under  a  decree,  the  register  is 
bound  to  conform  to  its  terms ;  he  can  not  sell  o)i  credit,  when  ordered 
to  sell  for  cash  ;  but,  Mhile  he  can  not  bind  himself  to  wait  on  the  pur- 
chaser any  specified  time,  a  mere  delay  of  two  days  in  collecting  the 
money  bid  is  not  sufficient  to  avoid  the  sale,  when  no  injury  resulted  from 
the  delay. 

Appeal  from  tlie  City  Court  of  Montgomery,  in  Equity. 

Heard  before  tlie  Hon.  Thos.  M.  Arrington. 

The  bill  in  this  case  was  filed  on  the  15th  December,  1881, 
by  the  Alabama  Gold  Life  Insurance  Company,  a  domestic  cor- 
poration, against  Margaret  L.  Chilton  and  others;  and  sought 
to  foreclose  a  mortgage  on  certain  real  estate  in  the  city  of 
Montgomery,  known  as  the  "Montgomery  Female  College" 
property.  The  mortgage,  a  copy  of  which  was  ujade  an  ex- 
hibit to  the  bill,  was  executed  by  Mrs.  Lavinia  T.  Chilton,  de- 
ceased ;  was  dated  the  6th  July,  1872,  and  given  to  secure  the 
payment  of  two  promissory  notes,  together  amounting  to  ^2,C)00, 
of  even  date  with  the  mortgage,  and  payable  one  and  two  years 
after  date.  Mrs.  Chilton,  the  mortgagor,  died  in  October,  1881, 
leaving  Margaret  L.  Chilton,  the  defendant,  her  only  child  and 
heir  at  law.  Samuel  'F.  Rice,  Mrs.  A.  B.  Clitherall,  Jas.  A. 
Farley,  and  Mrs.  M.  A.  Powell,  as  the  holders  of  claims  secured 
by  junior  mortgages  in  the  order  named,  were  also  made  de- 
fendants to  the  bill. 

The  orio^lnal  bill  alleged,  "  that  no  letters  of  administration 
have  ever  been   granted  on  the  estate  of  the  said  Lavinia  T. 
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Chilton,  deceased,  who  died,  in  October  last,  intestate ;  and  that 
said  Margaret  L.  Chilton,  her  only  child,  is  over  the  age  of 
twenty-one  years,  is  unmarried,  and  now  resides,  as  orator 
is  informed,  believes,  and  so  represents,  in  the  town  of 
Mansfield,  in  the  State  of  Louisiana.^'  The  bill  was  not 
sworn  to.  An  affidavit  was  filed  in  the  cause,  two  days 
after  the  filing  of  the  bill,  which  was  made  by  the  con)plain- 
ant's  solicitor  before  a  notary  public,  and  in  which  he  swore 
that,  ''from  the  best  of  his  information  and  belief,  the  above 
named  defendant,  Margaret  Chilton,  resides  in  the  town  of 
.  Mansfield,  in  the  State  of  Louisiana,  and  that  an  order  of  pub- 
lication will  be  necessary  to  bring  said  defendant  into  court;" 
and  on  the  filing  of  this  affidavit,  an  order  of  publication,  in 
due  form,  was  made  and  entered  against  said  defendant,  requir- 
ing her  to  appear  and  answer  by  the  20th  January  next  there- 
•  after.  A  decree  j^ro  cm^fesso  seems  to  have  been  entered  against 
all  of  the  defendants  on  the  23d  February,  1882,  but  it  is  no- 
where copied  into  the  transcript.  Among  the  "Orders  of 
Court,"  as  copied,  which  appear  to  be  the  entries  on  the  docket, 
is  an  entry,  or  memorandum,  in  these  words:  "Fob.  23d,  1882. 
Decree  jpro  confesso  against  Samuel  F.  Rice,  Jas.  A.  Farley, 
A.  B.  Clitherall,  and  M.  A.  Powell,  on  personal  service-;  and 
against  Margaret  Chilton,  on  publication."  In  decrees  subse- 
quently entered  in  the  cause  it  is  recited  that  a  decree  j!>rc  con- 
fesso had  been  taken  against  Margaret  Chilton ;  and  in  the  note 
of  submission,  as  entered  by  the  register,  the  "  decree  pro  con- 
fesso against  Margaret  Chilton"  is  mentioned  as  a  part  of  the 
evidence  submitted  by  the  other  defendants. 

The  decrees  pro  confesso  against  Rice,  Farley,  Mrs.  Clitherall, 
and  Mrs.  Powell,  were  set  aside,  on  motion,  on  a  subsequent 
day  of  the  February  term,  1882  ;  and  answers  were  filed  by  each 
of  them,  setting  up  their  respective  claims.  Before  these  de- 
crees were  set  aside,  an  order  of  reference  had  been  made, 
directing  the  register  to  state  an  account  of  the  several  mort- 
gage debts;  and  the  register's  report  was  confirmed,  without 
objection,  after  these  answers  w'ere  filed,  and  a  decree  of  sale 
rendered ;  but  this  decree  was  afterwards  set  aside,  on  motion 
of  the  complainant,  and  leave  granted  to  file  an  amended  bill. 
The  amended  bill  alleged  that  Mrs.  Chilton's  estate  was  insol- 
vent, and  that.F.  A.  Hall  had  been  appointed  and  qualified  as 
her  administrator;  and  brought  in  said  administrator  as  a  party 
defendant.  An  answer  was  then  filed  by  said  Hall  as  adminis- 
trator, and  a  decree  jW6>  confesso  on  the  amended  bill  was  en- 
tered, against  Margaret  Chilton;  in  which  decree  it  is  again 
recited,  that  a  decree  j^ro  confesso  on  the  original  bill  had  been 
entered  against  hei'  on  the  23d  February,  1882.  Another  ref- 
erence of  the  matters  of  account  was  ordered,  and  the  register's 
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report  having  been  confirmed  without  objection,  the  cause  was 
again  submitted  for  decree  on  the  pleadings  and  proof,  and  a 
decree  of  sale  was  made. 

At  the  sale,  which  was  ordered  to  be  made  for  cash,  as  the 
register  reported,  the  city  of  Montgomery  became  the  purchaser, 
at  the  price  of  86,000  ;  and  he  further  reported  that  the  money 
was  paid  to  him,  on  his  demand,  two  days  after  the  sale,  includ- 
ing interest  for  the  two  days.  On  the  morning  of  the  day  on 
which  the  money  was  so  paid,  written  objections  were  filed  by 
Mrs.  Powell,  in  the  oflice  of  the  register,  but  in  his  absence,  to 
his  acceptance  of  the  money,  on  the  gi'ound  that  the  terms  of 
sale  had  not  been  complied  with ;  and  the  register  reported 
these  facts  to  the  court.  On  this  ground,  Mrs.  Powell  objected 
to  the  confirmation  of  the  sale,  and  asked  a  re-sale  of  the  prop- 
erty ;  but  the  court  overruled  her  objection,  and  confirmed  the 
sale. 

The  appeal  is  sued  out,  in  the  name  of  all  the  defendants, 
by  Margaret  Chilton  and  M.  A.  Powell,  and  each  of  them 
assigns  errors.  The  errors  assigned  by  the  former  are,  the 
final  decree,,  the  decrees  ordering  a  reference  and  sale,  the  de- 
cree pro  confesso  on  the  amended  bill,  and  the  decree  j9?y>  con- 
ye«so. on  the  original  bill;  and  by  the  latter,  the  confirmation 
of  the  sale,  and  the  overruling  of  the  motion  to  set  it  aside. 

W.  S.  Thorington,  for  appellants. — (1.)  To  authorize  a  final 
decree  against  a  non-resident,  on  publication  only,  the  record 
must  show  a  strict  compliance  with  the  statutes  and  rules  of 
practice. — CooJc  v.  Rogers^  64  Ala.  406;  Paulling  v.  Creagh^ 
63  Ala.  400 ;  Holly  v.  Bass,  63  Ala.  391.  The  affidavit  of 
non-residence  was  fatally  defective,  because  it  did  not  state  the 
age  of  the  non-resident  (Rule  ^o.  25 ;  Code,  165);  and  its  de- 
ficiencies can  not  be^aided  by  the  bill,  which  is  not  under  oath  ; 
and  even  if  the  affidavit  was  sufficient,  the  failure  of  the  record 
to  show  a  regular  decree  pro  confesso  is  a  fatal  defect.  (2.) 
The  sale  ought  to  have  been  set  aside,  on  the  authority  of  Wit- 
liamson  v.  Berry,  8  How  U.  S.  544 ;  Saner  v.  Steinhauer,  14 
Wise.  70. 

E.  P.  MoKRissErr,  contra. — Publication  is  intended  as  a  sub- 
stitute for  personal  service. — 2  Ala.  420.  Affidavit  seems 
necessary,  only  as  to  infants. — Erwin  v.  Ferguson,  5  Ala.  167; 
McOowan  v.  Br.  Bank,  7  Ala.  826  ;  12  Ala.  267.  The  statute 
(Code,  §  3769)  is  mandatory,  and  was  strictly  followed  ;  while 
the  rule  of  practice  is  directory  merely,  and  can  not  add  to  the 
requirements  of  the  statute. 

BRICKELL,  C.  J. — The  making  defendants  to  a  suit  in 
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equity  of  parties  residing  witlioiit  the  State,  upon  whom  pro- 
cess is  not  served,  and  who  have  only  constructive  notice  bj 
publication  in  a  newspaper,  is  statutory  :  it  is  not  according  to 
the  ordinary  practice  of  the  court,  and  not  within  its  ordinary 
jurisdiction.  A  final  decree  rendered  against  a  defendant  not 
appearing,  made  a  party  only  by  publication  under  the  statute 
and  the  rules  which  have  been  adopted  to  carry  the  statute  into 
effect,  can  not  be  supported,  when  directly  assailed  on  error, 
unless  the  record  affirmatively  shows  a  decree  ^r6>  confesso,  pre- 
ceded by  an  appropriate  order  of  publication,  made  and  exe- 
cuted in  conformity  to  the  statute  and  rules  of  practice.  The 
record  must  not  only  show  the  decree  jr>;'6>  confesso\  but  it  must 
also  show  the  facts  which  render  the  decree  regular,  and  author- 
ize its  rendition.  Recitals  in  the  final  decree,  that  the  decree 
pro  confesso  had  been  taken,  or  separately  of  facts  which  would 
authorize  its  rendition,  can  not  supply  its  absence. — Hartley  v. 
Bloodfjood,  16  Ala.  233 :  Hanson  v.  Patterson^  17  Ala.  738. 
When  a  court  of  general  jurisdiction  is,  in  the  exercise  of  its  or- 
dinary, accustomed  powers,  pursuing  its  ordinary  remedies 
against  parties  voluntarily  appearing,  or  who  have  been  brought 
in  by  the  service  of  personal  process,  all  reasonable  intendments 
and  presumptions  are.  on  error,  indulged  in  support  of  the 
regularity  of  its  proceedings  and  judgments.  But.  when  it  is 
in  the  exercise  of  special  authority,  derived  wholly  from  stat- 
ute^ in  derogation  of  the  common  law,  on  error,  a  reversal  of 
its  decree  or  judgment  must  follow,  unless  the  record  affirma- 
tive] v  discloses  a  strict  conformity  to  the  statute. — Gunn  v. 
HoweJL  27  Ala.  663. 

There  is,  in  the  present  record,  an  affidavit  of  the  solicitor  of 
the  complainant,  disclosing  that  the  heir  of  the  deceased  mort- 
gagor, an  indispensable  party  defendant,  resided  without  the 
State,  at  a  place  designated,  in  the  State  of  Louisiana ;  and  the 
affidavit  is,  in  this  particular,  an  affirmation  of  the  truth  of  a 
distinct  averment  of  the  original  bill.  But,  whether  she  was 
above  or  under  the  age  of  twenty-one  years  within  the  belief 
of  the  affiant,  or  whether  to  him  her  age  was  unknown,  is  not 
stated.  The  rule  of  practice  (Rule  25;  Code  of  1876,  p.  165) 
expressly  requires,  that  the  affidavit,  upon  which  an  order  oi 
pul)lication  as  to  a  non-resident  defendant  is  .founded,  must 
state  "  the  l)elief  of  the  affiant  as  to  the  age  of  the  defendant, 
being  over  or  under  twenty-one  years,"  or  that  the  age  is  un- 
known. The  reason  of  the  requirement  is  plain  :  the  proceed- 
ings which  are  to  follow  the  execution  of  the  order  of  pul)lica- 
tion  are  dependent  upon  the  age  of  the  defendant.  If  he  be 
an  adult,  a  decree  pro  confemo  follows. — an  admission  of  tiie 
truth  of  all  facts  well  pleaded  in  the  bill,  justifying  the  rendi- 
tion of  a  final  decree  against  him  without  other  evidence  ;  but, 
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if  lie  be  not  an  adult — if  an  infant — a  guardian  ad  litem  for 
him  must  be  appointed,  whose  duty  it  is  to  require  evidence  in 
support  of  the  allegations  of  the  bill.     It  is  not  difficult  to  ob- 
serve the  requirements  of  the  statute  and  of  the  rules  of  prac- 
tice in  proceedings  of  this  character,  when  the  facts  exist  which 
authorize  them.     But,  if  it  were,  the  courts  are  powerless  to 
dispense  with  them,  or  to  accept  substitutes  for  them.     If  par- 
ties will  not  observe  them,  they  imperil  the  validity  of  decrees 
or  judgments  founded  upon  them.     There  is  not  only  this  de- 
fect in  the  affidavit  which  is  the  foundation  of  the  subsequent 
proceedings,  but  there  is  not  in  tlie  record  a  decree  2>^"0  confeaso 
upon  the  original  bill  against  the  non-resident  defendant.     In 
its  absence,  a  final  decree  against  her  could  not  be  pronounced. 
There  is  a  recital  of  the  existence  of  such  a  decree  found  in 
different  parts  of  the  record ;  but  the  decree  itself,  showing 
upon  its  face  all  facts  essential  to  its  validity,  if  it  ever  had  an 
existence,  is  not  a  part  of  the  record.     Its  absence  can  not  be 
supplied  by  recitals  of  its  existence,  nor  by  intendment  or  pre- 
sumption which  might  be  drawn  from  them,  if  the  court  was 
in  the  exercise  of  its  ordinary,  and  not  of  statutory  authority. 
The  register,  in  making  a  sale  under  the  decree,  was  bound 
to  conform  to  its  terms.     From  it  he  derives  his  authority; 
and  unless  it  was  with  the  consent  and  approbation  of  all  par- 
ties in  interest,  the  terms  of  sale  prescribed  by  the  decree  could 
not  be  varied.     A  sale  for  cash  beino-  decreed,  he  could  not  sell  on 
credit ;  nor  could  the  register,  by  agreement  with  the  purchaser, 
delay  the  payment  of  tiie  purchase-money  for  any  specific  pe- 
riod of  time,  though  it  may  be  very  brief :  he  could  not  disable 
himself  from  demanding  the  consummation  of  the  sale  by  the 
payment  of  the  purchase-money,  immediately  upon  the  decla- 
ration that  the  offer  or  bid  of  the  purchaser  was  accepted  as  the 
highest  and  best.     But  it  is  obvious  that  the  two  can  not  be 
instantaneuus ;  that  there  will  be  an  interval  which  must  be 
consumed  in  the  counting  and  payment  of  the  purchase-money ; 
and  it  must  frequently  occur  that  the  purchaser,  while  having 
the  money  within  reach,  may  not  have  it  present  at  the  place 
of  sale.     There  can  be  no  objection  to  an  accommodation  of 
the  conduct  of  the  officer  making  tlie  sale,  to  necessities,  or 
exigencies  of  this  kind,  which  may  arise.     The  sale  would  be 
a  sale  for  cash,  when  the  officer  has  the  right  of  demanding 
immediate  payment.     In  the  present  case,  the  sale  was  for  cash, 
in  precise  conformity  to  the  decree ;  and  the  delay  of  payment 
of  the  purcliase-money  for  two  days  resulted  from  the  failure 
of  the  register  to  demand  it  earlier;  and  the  demand  was  not 
pressed   immediately  upon   the  acceptance  of   the    bid,   most 
probal)ly,  because  for  some  length  of  time  the  inoney,  if  re- 
ceived, would  lie  idly  in  the  registry  of  the  court.     There  is 
Vol.  lxxiv. 
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no  complaint' that  the  sale  was  not  fairly  and  regularly  con- 
ducted, nor  that  the  sum  bid  was  not  equal  to  the  value  of  the 
premises.  It  would  weaken  confidence  in  judicial  sales,  and 
unnecessarily  eml)arrass  them,  if,  under  these  circumstances, 
the  sale  had  been  set  aside,  because  of  the  unintentional,  acci- 
dental delay  for  two  days  in  the  payment  of  the  purchase- 
money,  working  injury  to  no  one. 

The  other  questions  presented  by  the  assignment  of  errors 
will  not  probably  arise  again  under  the  same  state  of  pleadings, 
and  it  is  not  necessary  to  consider  them.  For  the  errors  pointed 
out,  the  decree  must  be  reversed,  and  the  cause  remanded. 


T^illiams  v.  McCarty. 

Bill  in  Equity  to  enforce  Vendor''8  Lien  on  Land. 

1.  Vendor^ s  lien  ;  discharged  by  novation  of  contract. — Where  lands 
were  sold  by  an  executor,  under  authority  conferred  by  a  private  statute, 
for  the  purpose  of  division  and  distribution  among  the  parties  interested 
under  the  will,  five  of  whom  became  the  purchasers,  and  gave  their  joint 
note  for  the  deferred  payment ;  and  the  sale  was  reported  to  the  Chan- 
cery Court,  as  required  by  the  statute,  and  was  confirmed ;  and  after- 
wards, in  order  to  enable  the  executor  to  settle  with  the  other  devisees 
and  distributees,  the  purchasers  gave  him  receipts  for  their  distributive 
shares  of  the  estate,  at  an  agreed  valuation,  in  part  payment  of  the  note, 
and  a  new  joint  note  for  $2,500,  balance  of  purchase-money  in  excess  of 
agreed  valuation ;  and  he  thereupon  reported  the  purchase-money  paid 
in  full,  executed  a  conveyance  to  the  purchasers  under  the  order  of  the 
court,  and  charged  himself  with  the  purchase- money  on  final  settlement 
of  his  accounts  ;  and  four  of  the  purchasers  paid  their  proportion  of  the 
1^2,500,  but  tlie  fifth  failed  to  pay  any  part  of  her  proportion,  the  arrange- 
ment made  by  her  husband  for  its  paynjent  having  failed  by  reason  of 
his  misrepresentations  to  the  executor;  held,  that  the  compromise,  or 
settlement  of  thi-  original  note,  was  a  novation  of  .the  contract,  and  dis- 
charged the  land  which,  on  subsequent  division  by  agreement  among 
the  purchasers,  was  allotted  to  the  defaulting  distributee,  from  a  vendor's 
lien  for  the  unpaid  balance. 

Appeal  from  the  Chancery  Court  of  Montgomery. 

lleaid  before  the  Hon.  John  A.  Foster. 

The  original  bill  in  this  case  was  tiled  on  the  14th  February, 
1882,  by  Robert  S.  Williams,  against  Mrs.  Sallie  McCarty  and 
her  husband,  M,  F.  McCarty,  or  Fletcher  McCarty  ;  and  sought 
to  enforce  a  vendor's  lien  on  a  tract  of  land,  for  an  alleged  l)al- 
ance  of  purchase-money  remaining  unpaid.  A  demurrer  was 
interposed  to  the  original  bill,  which  was  overruled  by  the 
chancellor;  but  his  decree  was  reversed  by  this  court  on  appeal, 
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and  tlie  cause  was  remanded,  in  order  that  the  complainant 
might  have  an  opportunity  to  amend  his  bill,  if  he  desired  to 
do  so. —  Williains  v.  McCarty^  69  Ala.  174.  The  bill  was  ac- 
cordingly amended  by  striking  out  some  allegations  in  the  4th, 
5th,  6th,  and  7th  paragraphs,  and  inserting  and  adding  others. 
The  1st  paragraph  alleged,  that  the  complainant,  as  the  execu- 
tor of  the  last  will  and  testament  of  James  H.  Judkins,  de- 
ceased, on  the  22d  January,  1872,  sold  the  lands  belonging  to 
said  estate,  under  an  act  of  the  General  Assembly  approved 
December  19th,  1871,  "for  the  purpose  of  making  a  distribu- 
tion and  division  among  the  devisees  of  tlie  said  deceased." 
The  2d  paragraph  alleged,  that  Mrs.  Sallie  McCarty  was  one  of 
the  devisees  under  the  will  of  the  deceased,  and  entitled  to  one- 
twentieth  part  of  the  whole  estate ;  "that  at  said  sale,  the  said 
Sallie  McCarty,  acting  through  her  said  husband,  Fletcher  Mc- 
Carty, united  with  her  sisters,  Virginia  D.  Judkins,.  Elizabeth 
Murray  (wife  of  Alfred  Murraj'),  and  Mary  Dixon  (wife  of 
George  W.  Dixon),  and  with  her  brother,  W,  T.  Judkins,  and 
jointly  purchased  a  large  plantation,  part  of  said  lands,  known 
as  the  'Judkins  Ferry  plantation,'  containing  2,126  acres,  at 
the -aggregate  sum  of  $16,651.50;  that  the  terms  of  said  sale 
were,  one  third  of  the  pnrchase-money  to  be  paid  in  cash,  and 
the  balance  in  one  and  two  years,  with  interest  from  date  of 
sale;"  that  the  sale  was  duly  reported  to  the  Chancer}'  Court  at 
Montgomery,  in  which  the  estate  of  said  Judkins  was  then  in 
process  of  administration,  and  was  confirmed  by  the  court. 
The  3d  paragraph  alleged,  "  that  the  said  purchasers  did  not 
pay  any  cash  on  their  said  purchase,  but  gave  complainant  their 
several  receipts  for  so  much  of  their  distributive  interests  in 
said  estate  as  was  equal  in  the  aggregate  to  the  cash  payment 
they  were  required  to  make  by  the  terms  of  sale,  and  for  the 
credit  portion  of  their  said  purchase  they  executed  to  com- 
plainant, as  such  executor,  their  two  joint  promissory  notes, 
signed  by  said  W.  T.  Judkins,  Virginia  D.  Judkins,  Sallie  Mc- 
Carty, M.  F.  McCjfrty,  Elizabeth  A.  Murray,  and  Mary  IST. 
Dixon,"  each  for  $5,634.15,  dated  January  23d,  1872.  and  pay- 
able January  22d,  1873,  and  1874,  respectively.  The  other 
paragraphs  of  the  bill,  as  amended,  were  in  these  words : 

"  4.  That  said  credit  portion  of  said  purchase-money,  evi- 
denced by  said  promissory  notes,  remained  unpaid  until  April, 
1876,  when  certain  other  of  tlie  devisees  of  said  estate,  who 
had  not  purchased  any  land  at  said  sale,  and  who  were  entitled 
to  have  their  distributive  shares  of  said  estate  paid  in  cash,  be- 
ing about  to  institute  proceedings  to  have  said  lands  sold  for 
the  payment  of  the  balance  of  the  unpaid  purchase-money,  or 
to  compel  your  orator  to  do  so,  by  requiring  him  to  account  to 
them  for  the  ^hole  of  said  purchase-money  as  cash  ;  and  when 
Vol.  lxxiv. 
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it  was  evident  that  said  lands  would  not,  by  many  thousands  of 
dollars,  by  reason  of  a  decline  in  the  value  and  price  of  lands, 
pay  the  balance  due  on  them  ;  your  orator  agreed  with  said  pur- 
chasers that,  if  they  would  transfer  to  him,  in  full,  their  several 
distributive  shares  in  said  estate,  he  would  give  them  credit  for 
all  the  balance  due  on  said  purchase-money  notes,  except  the 
sum  of  $2,500,  and  that,  on  the  payment  of  this  sum,  they  were 
to  have  a  title  to  said  land,  and  your  orator  was  to  settle  the 
claims  of  the  devisees  who  had  not  purchased  property  of  said 
estate,  and  who  did  not  owe  the  estate  any  thing,  out  of  his  own 
means,  or  in  such  way  as  to  protect  the  said  purchasers  from 
disturbance  by  them. 

"  5.  That  the  liability  resting  on  the  said  several  purchasers, 
by  reason  of  their  said  purchase  and  execution  of  said  notes, 
was  equal  on  each ;  that  the  payments  made  by  each  of  them 
were  exactly  equal,  and  the  balance  of  '^2,500  still  remaining 
unpaid  on  said  notes  was,  in  equity,  a  liability  on  each  one  of 
said  parties  primarily  to  pay  $500  of  said  amount,  although  they 
were  all  jointly  and  severally  bound  to  pay  the  whole  of  said 
$2,500  ;  and  your  orator  therefore  looked  to  each  of  said  par- 
ties, as  principal,  for  the  payment  to  hiin  of  $500  of  said  debt ; 
which  was  done  by  all  of  them,  except  the  said  Sallie  McCarty 
and  her  husband.  And  your  orator  avers  that,  if  said  debt  for 
said  land  had  been  collected  by  legal  proceedings,  or  said  land 
re-sold  for  the  payment  thereof,  and  tiie  same  course  pursued 
as  to  the  other  purchasers  of  lands  at  said  sale,  and  an  actual 
distribution  of  the  assets  of  said  estate  made,  the  said  Sallie 
McCarty  and  her  brother  and  sisters  jointly  with  her  in  the 
said  purchase  would  have  lost  their  lands,  and  wonld  have  re- 
ceived very  little  or  nothing,  for  their  distributive  shares  in 
said  estate ;  because,  by  reason  of  the  decline  in  the  value  of 
land  after  said  sale,  the  assets  of  said  estate,  consisting  mostly 
of  lands,  would  have  been  very  small,  and  their  debts  to  said 
estate  would  have  been  so  large  as  almost  to  absorb  their  re- 
spective distributive  interests;  and  so  your  orator  says  it  was 
greatly  to  the  interest,  and  still  is  greatly  to  the  interest  of  the 
said  Sallie  McCarty,  and  of  the  otlifer  devisees  who  were  joint 
purchasers  with  her,  to  carry  out  the  terms  of  said  compromise 
and  agreement. 

"  6.  That  said  M.  F.  McCarty  was  the  guardian  of  Kobert 
Judkins,  a  child  of  W.  T.  Judkins,  who  was  an  infant  distrib- 
utee of  the  estate  of  said  James  H.  Judkins ;  and  said  McCarty 
represented  to  your  orator  that  he  (said  McCarty),  as  guardian 
of  said  Robert  Judkins,  had  paid  out  large  sums  of  money  for 
said  minor,  for  which  he  had  vouchers  largely  in  excess  of  the 
sum  of  $500,  and  which  were  a  good  claim  against  the  interest 
of  said  Robert  Judkins  in  said  estate,  and  would  answer  the 
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same  purpose  as  money  to  your  orator  in  making  his  final  set- 
tlement of  said  estate,  and  that  he,  as  such  guardian,  would 
allow  to  jour  orator,  as  such  executor,  a  credit  for  said  sum  of 
$500 ;  and  your  orator,  believing  said  representations  to  be  true^ 
reported  to  said  Chancery  Court  that  all  of  said  purchase-money 
had  been  paid ;  which  it  would  have  been  in  fact,  if  the  state- 
ments of  said  McCarty  had  been  true.  Said  report  was  made 
on  the  24th  July,  1876 ;  and  said  Chancery  Court  thereupon 
made  an  order,  directing  that  deeds  to  the  lands  purchased  by 
them  at  said  sale  should  be  made  to  the  purchasers  thereof,  or 
to  such  other  person  as  they  might  direct ;  and  thereupon  your 
orator  did  execute  a  deed  to  said  tract  of  land  so  purchased  at 
said  sale,  to  the  said  Sallie  McCarty  and  the  other  purchasers 
thereof;  and  your  orator  avers  that,  in  his  accounts  as  executor 
with  said  estate,  he  has  charged  himself  with  the  whole  of  the 
purchase-money  agreed  to  be  paid  for  said  lands  by  the  said 
purchasers,  and  has  fully  accounted  for  the  same  to  the  said 
estate;  but  that  in  fact  the  said  Sallie  McCarty  owes  to  him  the 
balance  of  §500  of  the  said  purchase-money  above  her  distribu- 
tive interest  in  said  estate,  with  interest  thereon  from  April 
4th,  1876,  by  reason  of  the  fact  that  said  M.  F.  McCarty  did 
not  have  the  said  vouciiers  or  claims  against  said  Robert  Jud- 
kins  which  he  had  represented  to  your  orator  that  he  had,  and 
was  not  able  to  allow  to  your  orator  the  credit  which  he  had 
stated  he  would  do,  and  in  fact  did  not  allow  your  orator  any 
credit  whatever  on  account  of  said  $500 ;  and  no  part  of  said 
$500  has  ever  been  paid  to  your  orator  by  any  person,  and  your 
orator  still  holds  the  said  original  purchase-money  notes,  and 
has  never  made  any  change  in  said  debt,  or  in  the  liability  of 
any  of  the  parties  to  said  original  notes. 

"  7.  Said  purchasers  have  made  a  division  and  partition  of 
said  lands  among  themselves,  and  said  Sallie  McCarty  now 
owns,  of  said  lands,  in  severalty,  by  and  through  said  partition 
and  division,  the  following  portion  of  said  plantation."  des- 
cribing it,  "  being  a  part  of  the  said  tract  so  purchased  by  her 
and  her  brother  and  sisters ;  and  your  orator  is  informed  and 
believes  that,  if  he  proceeded  to  enforce  his  said  lien  against 
the  whole  of  said  lands,  all  the  other  parties  would  require  him 
to  first  proceed  against  Mrs.  McCarty's  share  of  said  lands  for 
the  payment  of  said  balance,  and,  if  that  should  be  sufficient 
for  the  payment  of  the  same,  that  he  should  not  disturb  their 
land,  or  claim  any  thing  from  them,  and  that  he  might  be  taxed 
with  the  costs  of  the  parties  unnecessarily  brought  into  said 
litigation  ;  and  for  this  reason,  as  Mrs.  McCarty's  land  is  amply 
sufficient  to  satisfy  his  demand,  your  orator  does  not  make  any 
other  of  said  purchasers  parties  to  this  bill." 

The  chancellor  sustained  a  demurrer  to  the  bill  as  amended, 
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and  dismissed  it  for  want  of  equity ;  and  his  decree  is  now  as- 
signed as  error. 

GuNTER  &  Blakey,  for  appellant. — That  a  vendor's  lien  on 
tlie  land,  for  the  payment  of  the  original  notes,  was  retained, 
can  not  be  doubted  ;  &nd  that  lien  must  still  exist,  unless  it  has 
been  discharged,  or  released,  by  the  subsequent  dealings  between 
the  parties.  The  executor  has  reported  the  jjurchase-money  as 
paid  in  full,  and  has  accounted  for  it  to  the  distributees  of  the 
estate;  and  he  has  thus  acquired  the  right  to  enforce  tiie  ven- 
dor's lien  in   his  own   name. — Rather  v.  Young,  56  Ala.  94 ; 

Waldrop  v.  Pearson,  42  Ala.  636  ;  IJall  v.  ChenauU,  13  Ala. 
710.  His  report  of  the  payment  of  the  purchase-money,  and 
the  action  of  the  court  in  ordering  a  conveyance  to  the  pur- 
chasers, even  if  the  court  had  jurisdiction  to  make  such  order, 
do  not  estop  him.  as  against  the  purchasers,  from  denying  the 
fact  of  payment,  and  enforcing  his  lien  for  the  unpaid  balan(^. 

Wallace  V.  Nichols,  56  Ala.  321  ;  Stabler  v.  Spencer,  64  Ala. 
The  lien  on  the  land  has  not  been  released,  nor  discharged  :  the 
unpaid  balance  is  a  portion  of  the  purchase-money;  there  has 
been  no  change  in  the  liability  of  any  of  the  parties,  and  no 
new  security  has  been  taken.  The  substitution  of  a  new  note 
for  the  unpaid  balance  of  §2,500,  executed  by  the  same  parties, 
did  not  work  any  change  in  their  liabilities  or  relations.  For 
the  new  note,  as  for  the  original  notes,  each  purchaser  was 
jointly  bound  ;  and  the  liability  of  each  was  the  same — that  is, 
he  was  bound  as  principal  for  his  own  part  of  the  joint  debt, 
and  as  surety  for  the  others  for  their  respective  parts.  The 
complainant  might  have  tiled  his  bill  against  all  of  them  jointly, 
to  subject  the  entire  tract  of  land  to  the  payment  of  the  balance 
due;  but,  if  he  had  done  so,  the  defendants  who  had  paid  their 
full  part  of  the  debt,  and  were  only  liable  as  sureties  for  the 
defaulter,  might  have  tiled  a  cross-bill,  and  compelled  him  to 
first  sell  the  land  allotted  in  severalty  to  the  defaulter. — Mc- 
Gehee  v.  Owen,  61  Ala.  144 ;  Martin  v.  Baldwin,  1  Ala.  923  ; 
Corhittv.  Clenny,^''2  Ala,  483.  If  the  parties  have  voluntarily 
done  what  a  court  of  equity  would  have  compelled  them  to 
do — resolved  their  original  joint  contract  into  its  natural 
equities,  severing  their  respective  interests  and  liabilities — a 
court  of  equity  will  sanction  and  give  effect  to  the  transaction. 

Arrington  &  Graham,  contra,  cited  McCarty  v.  Williams, 
69  Ala.  174  ;  and  Sims  v.  Sampey,  64  Ala.  230. 

STONE,  J. — When  land  is  sold  and  conveyed,  leaving  the 
purchase-money,  or  a  part  of  it  unpaid,  there  is  a  lien  on  the 
land  in  favor  of  the  vendor,  as  security  for  the  unpaid  pur- 
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chase-money.  This  is  the  general  rule,  and  it  rests  on  the 
principle,  "that  a  person' who  has  gotten  the  estate  of  another, 
ought  not  in  conscience,  as  between  them,  to  be  allowed  to 
keep  it,  and  not  to  pay  the  full  consideration  money."  This 
lien  is  said  to  be  the  mere  creature  of  equity.  Certainly, 
equity  first  gave  it  vitality,  and  that  court  alone  can  administer 
and  enforce  it.  It  springs,  as  matter  of  law,  out  of  the  con- 
tract itself,  and  is  not  dependent  on  any  expressed  term  of  the 
contract.  In  Bankhead  v.  Oweti,  60  Ala.  457,  we  considered 
its  nature,  and  our  prior  rulings  upon  it,  and  we  have  no  wish 
to  enlarge  upon  what  is  there  said,  upon  the  questions  there 
discussed. 

The  rule  has  exceptions.  If  an  independent  security  be 
taken,  our  rulings  are  that,  unexplained,  this  amounts  to  proof 
that  no  lien  on  the  land  was  retained. — Foster  v.  Athenmum^ 
3  Ala.  302;  Walker  v.  Carroll^  65  Ala.  61.  There  are  some 
varying  and  conflicting  decisions  in  England,  on  what  is  some- 
times asserted  as  another  exception  to  the  rule.  They  are 
collected  and.  commented  on  in  1  Leading  Eq.  Cases,  4th  ed., 
pages  311*  et  seq.  We  deem  it  unnecessary  to  consider  them, 
as  the  point  of  dispute  and  discrepancy  arising  in  them  is  not 
presented  in  this  case.  They  show,  however,  that  whenever 
the  conduct  and  dealings  of  the  parties,  in  reference  to  the 
transaction,  are  not  reconcilable  with  the  idea  that  a  lien  was 
intended  to  be  retained,  then  there  is  no  lien. — See,  also,  1  Jones 
on  Mortgages,  §  198  ;  3  Pom.  Eq.  Jur.  §  1252,  and  notes.  This 
court  has  gone  very  far  in  upholding  the  vendor's  lien. — Buford 
V.  McCorm.ick^  57  Ala.  428;  Carver  v.  Eads,  65  Ala.  190; 
Wilkinson  v.  May,  69  Ala.  33 ;  Young  v.  Hawkins,  at  the 
present  term. 

This  is  the  second  time  this  c?se  comes  before  us. — McCarty 
V.  Williams,  69  Ala.  174.  It  is  contended  for  appellant,  that  his 
amendment  of  the  bill,  after  the  case  returned  to  the  Chancery 
Court,  takes  it  out  of  the  operation  of  tlie  principles  declared 
on  the  former  hearing.  The  most  important  of  the  amend- 
ments is,  that  when  the  compromise  was  made,  and  the  new 
note  given,  the  original  purchase-money  notes,  signed  by  all 
the  purchasers,  were  not  surrendered,  and  are  still  in  the  posses- 
sion of  the  complainant.  Now,  if  those  original  notes  are 
binding  at  all,  they  are  binding  on  all  the  parties,  and  operate 
a  lien  on  all  the  land.  This  would  hardly  be  contended  for. 
And  if  proceedings  were  instituted  upon  them,  the  other  four 
purchasers  could  successfully  defend  both  themselves  and  their 
lands  against  recovery.  The  true  construction  of  the  compro- 
mise contract  is,  that  Williams  agreed  to  surrender  the  original 
purchase-money  notes,  to  convey  the  land,  and  to  trust  the  five 
several  purcliasers,  each  for  his  share  or  proportion  of  the  bal- 
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ance  of  the  purchase-money.  In  support  of  this  view,  it  is 
shown  in  the  bill  that  McCarty  represented  to  "Williams  that  a 
sufficient  sum  was  due  him,  McCarty,  from  his  ward,  whose 
estate  Williams  held,  to  pay  such  agreed  balance ;  and  the  bill 
avers  that  Williams,  relying  on  McCarty 's  representation,  ac- 
cepted the  individual  note  of  McCarty.  This,  we  think, 
amoimts  to  a  novation,  and  repels  all  idea  that  any  lien  was 
retained.  We  adhere  to  our  former  views. — McCarty  v.  Wil- 
liams,  69  Ala.  174 ;  Sims  v.  Sa?npei/,  64  Ala.  230 ;  s.  c,  58 
Ala.  588 ;  Thames  v.  Caldwell,  60  Ala.  644. 
The  decree  of  the  chancellor  is  affirmed. 


Crockett  v,  Lide. 

Action  xm  Promissory  Note,  by  Assignee  against  Maker. 

1.  Rents  and  profits  of  wife's  equitable  estate. — As  to  her  equitable 
separate  estate,  a  married  woman  is  regarded  as  a  femme  sole,  and  has 
the  same  power  of  dominion  over  the  rents  and  profits  as  over  the  corpus; 
although  her  husband  is  her  trustee,  when  no  other  trustee  is  appointed 
by  the  instrument  creating  the  estate,  and  must  sue  at  law  for  the 
recovery  of  the  property. 

2.  Same;  presumption  of  gift  to  husband. — The  wife  may  make  a  gift 
to  her  husband  of  property  belonging  to  her  equitable  estate,  whether  it 
be  part  of  the  corpus,  or  of  the  rents  and  income  ;  and  when  she  permits 
him  to  collect  and  receive  the  rents,  an^  use  or  convert  them  to  his  own 
use  during  the  coverture,  a  gift  of  them  to  him  will  be  presumed  after 
the  lapse  of  a  reasonable  time,  in  the  absence  of  proof  of  an  express 
dissent  on  her  part;  but,  where  a  note  is  taken  by  the  husband,  for  the 
rent  of  lands  belonging  to  the  wife's  equitable  estate,  payable  to  liimself, 
and  is  transferred  by  him  before  maturity,  the  wife  may  assert  her  right 
to  the  rent,  as  against  the  assignee  of  the  note,  on  the  death  of  the  hus- 
band before  its  payment  or  maturity ;  and  a  payment  to  her  will  protect 
the  maker  against  an  action  by  the  assignee,  when  it  is  not  shown  that 
she  had,  during  the  life  of  the  husband,  notice  or  knowledge  of  the  as- 
signment. 

Appeal  from  the  Circuit  Court  of  Montgomery. 

Tried  before  the  Hon.  Jno.  P.  Hubbard. 

This  action  was  brought  by  Mary  A.  Lide,  against  Essex 
Crockett;  was  commenced  by  original  attachment,  sued  out  on 
the  4th  October,  1880 ;  and  was  founded  on  the  defendant's 
note  for  $75,  which  was  dated  January  12th,  1880,  payable  on 
the  1st  day  of  November  then  next,  to  B.  Temple,  by  whom 
it  was  transferred  to  plaintiff,  and  purported  on  its  face  to  be 
given  "for  land  rent."  The  defendant  pleaded,  "in  short  by 
consent,  1st,  ?ion  assumpsit ,'   2d,  payment;  and,  3d,  a  special 
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plea,  verified  by  the  oath  of  E.  M.  Tetniyle^  which  alleged  that 
the  plaintiff  had  no  right  to  maintain  the  action,  and  was  not 
the  party  really  interested  in  the  cause  of  action.  The  cause 
was  tried  on  issue  joined,  and,  under  the  charges  of  the  court, 
resulted  in  a  verdict  and  judgment  for  the  plaintiff. 

"  On  the  trial,"  as  the  bill  of  exceptions  states,  the  plaintiff 
having  read  the  note  in  evidence,  "the  defendant  then  proved 
that,  with  notice  of  plaintiff's  claim,  he  had  paid  the  amount  of 
said  note,  before  the  commencement  of  this  suit,  to  Mrs.  E.  M. 
Temple,  who  was  then  the  widow  of  said  B.  Temple,  and  was 
his  wife  at  the  time  of  the  execution  of  said  note;  and  that 
said  payment  was  made  after  the  death  of  said  B.  Temple, 
which  occurred  in  June,  Ifi^SO.  It  was  proved,  also,  that  said 
note  was  given  for  the  rent  of  certain  lands  belono^ing  to  Mrs. 
E,  M.  Temple,  of  which  plaintiff  had  knowledge,  held  by  her 
under  a  certain  deed  (which,  was  in  evidence),  executed  on  the 
27th  DeccTiiber,  1870,  and  duly  recorded  on  said  day,  the  hahen- 
dum  clause  of  which  was  in  these  words  :  '  To  have  and  to  hold 
to  her,  the  said  Evelyn  M.  Temple,  to  her  sole,  separate  and 
exclusive  use,  forever,  free  from  all  and  every  debt,  liability 
and  contract  of  her  husband,  the  said  Bellville  Temple,  or  of 
any  future  husband.'  It  was  in  proof,  also,  that  on  the  26th 
January,  1880,  the  plaintiff  received  said  note  and  another  from 
said  B.  Temple,  as  collateral  security  for  the  payment  of  $150, 
loaned  money ;  that  Mrs.  Temple  was  not  in  this  State  when 
said  transfer  was  made ;  that  she  never  consented  to  it,  or  rati- 
fied it,  and  had  no  knowledge  of  it  until  after  the  death  of  her 
said  husband.  It  was  in  proof,  also,  that  Mrs.  Temple  and  her 
said  husband  were  married  prior  to  1870,  and  lived  together  as 
man  and  wife  up  to  the  time  of  his  death ;  that  one  of  the  rent 
notes  was  used  by  him  in  1873,  with  her  consent,  to  purchase 
supplies  from  Munter;  that  another  was  used  in  a  subsequent 
year,  with  her  consent,  with  one  Steiner^  for  supplies ;  and  that 
two  others  were  used  in  subsequent  years,  without  her  knowl- 
edge or  consent,  one  with  Pierce,  and  another  with  Dean. 
These  notes  were  all  taken  payable  to  the  said  B.  Temple,  and 
there  was  no  evidence  of  any  dissent  on  the  part  of  Mrs.  Tem- 
ple to  said  B.  Temple  taking  said  notes  payable  to  himself,  or 
of  his  using  them ;  but  she  had  no  knowledge  how  he  used  said 
notes,  other  than  as  above  stated. 

"The  court  charged  the  jury  as  follows:  If  the  jury  find, 
from  the  evidence,  that  Dr.  B.  Temple,  to  whom  the  note  was 
payable,  and  Mrs.  E.  M.  Temple,  were  husband  and  Avife,  and 
were  living  together  as  husband  and  wife  at  that  time,  and  were 
married  prior  to  1870;  and  that  Dr.  B.  Temple  received  the 
rents  of  the  lands  from  yejvr  to  year,  and  there  is  no  evidence 
of  any  express  dissent  on  her  part ;  it  would  be  presumed  to 
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have  been  with  her  consent,  and  is  regarded  as  a  gift  to  her 
husband ;  and  if  the  jury  further  find,  from  the  evidence,  that 
said  note  was  delivered  by  Dr.  Temple  to  the  plaintiff,  in  Jan- 
nary,  1880,  as  collateral  security  for  a  loan  of  $150,  and  the  de- 
fendant had  notice,  before  he  paid  said  note  to  Mrs.  Temple, 
that  it  was  thus  held  by  the  plaintiff,  then  the  plaintiff  is  enti- 
tled to  recover." 

The  defendant  duly  excepted  to  this  charge,  and  requested 
several  charges  in  Meriting,  among  which  was  the  following : 
"3.  The  husband  has  no  more  right  to  anticipate  the  income  of 
the  wife's  separate  equitable  estate,  by  taking  notes  therefor 
and  transferring  them,  for  the  rent  of  one  year,  than  he  has  to 
do  so  for  the  rent  of  twenty  years;  and  any  one  claiming  the 
rent  falling  due  after  the  husband's  death,  on  such  a  note,  must 
show  an  authority  from  the  wife  to  the  husband  to  make  the 
transfer."  Tiie  court  refused  this  charge,  and  the  defendant 
excepted  to  its  refusal;  and  he  now  assigns  as  error  the  charge 
given,  and  the  refusal  of  the  several  charges  asked. 

Sayre  &  Graves,  for  appellant. — At  common  law,  the  hus- 
band acquired  by  the  marriage  an  estate  in  the  lands  of  the 
wife  during  coverture  at  least,  and  consequently  in  its  rents  and 

{)rotits;  and  this  estate  might  be  sold  under  execution  against 
lim.  But  this  estate,  unless  enlarged  into  an  estate  for  life, 
ended  when  the  coverture  ceased  ;  and  on  the  death  of  the  hus- 
band, the  wife's  right  to  the  unpaid  rents  became  absolute:  the 
accruing  rent  was  a  clwse  in  action^  and  survived  to  the  wife. 
Bihh  V.  McKinley,  9  Porter,  641.  But,  under  the  deed  to 
Mrs.  Temple,  she  held  the  land  as  a  separate  equitable  estate, 
in  which  the  husband  had  no  estate  or  interest — neither  in  the 
land  itself,  nor  in  the  income  and  profits. — Roper  v.  Ropei\  29 
Ala.  251.  If  the  husband  had  collected  the  rents,  and  had 
used  the  money,  with  the  knowledge  of  the  wife,  and  without 
objection'  on  her  part,  a  gift  to  him  might  be  presumed,  as  in 
the  case  last  cited.  But  the  facts  shown  by  the  record  leave  no 
room  for  such  presumption.  The  note  was  a  mere  chose  in  ac- 
^z'o/i,  and  was  transferred  before  maturity;  the  husband  died 
before  it  became  due;  the  transfer  was  made  without  the 
knowledge  or  consent  of  the  wife,  and  the  transferree  knew  that 
it  was  given  for  the  rent  of  her  land.  The  transfer  passed 
only  the  interest  of  the  husband,  if  any  thing;  and  can  not 
prevail  against  the  claim  of  the  wife,  who  might  have  enjoined 
the  collection  of  the  note  by  the  husband  himself.  The  fact 
that  she  permitted  him  to  use  certain  other  notes,  given  for 
rent,  for  a  special  purpose,  repels  the  idea  that  he  had  any  gen- 
eral power  to  use  her  notes,  or  this  particular  note,  for  his  own 
purposes.     As   to   the   husband's   right   to   assign   the  wife's 


304  SUPREME  COURT  [Dec.  Term, 

[Crockett  v.  Lide.] 

Glioses  in  action^  and  as  to  the  effect  of  such  assignment  on  the 
rights  of  the  wife,  see  George  v.  Goldsby,  23  Ala.  332 ;  Pwrdew 
V.  Jackson^  1  Russ.  (Eng.  Ch.)  42  ;  Honner  v.  Morton,  3  Ih.  65. 

Clopton,  Herbert  &  Chambers,  contra. — Where  hnsband 
and  wife  are  living  together,  and  he  collects  or  receives  the  in- 
come and  profits  of  her  equitable  estate,  it  will  be  presumed  to 
have  been  done  with  her  consent,  in  the  absence  of  an  express 
dissent  on  her  part,  and  will  be  regarded  as  a  gift  to  him. 
Roper  V.  Roper,  29  Ala.  247,  and  authorities  there  cited ;  An- 
drews  v.  Huckahee,  30  Ala.  143;  2  Bright  on  H.  &  W.  259; 
Beresford  v.  Armagh,  13  Sim.  643.  In  aid  of  this  presump- 
tion, in  this  case,  it  was  shovvn  that  the  husband  had  taken  the 
notes  for  rent,  year  after  year,  payable  to  himself,  and  had 
used  them  with  the  wife's  consent. 

SOMERVILLE,  J. — The  only  question  raised  involves  the 
right  of  the  husband  to  transfer  the  rents  of  the  wife's  equi- 
table separate  estate,  without  her  express  consent,  and  by  way 
of  anticipation  before  such  rents  are  actually  due  and  payable. 
The  note  sued  on  was  given  for  the  rent  of  the  wife's  land  for 
the  year  1880,  being  made  payable  to  the  husband,  on  the  first 
day  of  jS^overaber  of  that  year.  He  transferred  the  note  to 
the  plaintiff,  for  value,  without  the  knowledge  or  consent  of 
the  wife.  He  died  in  June  of  the  same  year,  before  the  note 
became  due;  and,  upon  the  claim  of  the  widow,  the  tenant 
paid  the  rent  in  controversy  to  her,  refusing  to  recognize  the 
validity  of  the  transfer.  This  payment  is  set  up  as  a  defense 
in  the  present  action  on  the  rent-note,  and  was  sustained  by  the 
court  below. 

If  the  consideration  of  the  note  had  been  the  rente  of  the 
wife's  statutory  separate  estate,  and  it  had  been  due,  so  as  to 
sever  it  from  the  reversion,  it  may  be  that  a  recovery  might  be 
had,  under  the  previous  decisions  of  this  court. —  Westmoreland 
V.  Foster,  60  Ala.  448  ;  Lee  v.  Tannenhau7n,  62  Ala.  501.  This, 
however,  is  not  the  question,  as  the  rights  and  authority  of  the 
husband,  in  respect  to  these  two  classes  of  separate  estates,  are 
entirely  different.  Where  no  other  trustee  is  named  in  the  in- 
strument creating  an  equitaUs  separate  estate  to  the  wife's  sole 
and  separate  use,  the  law  appoints  the  husband  as  such  trustee  ; 
and  the  legal  title  of  the  property  vests  in  him,  in  all  cases, 
where  he  reduces  it  to  possession,  so  that  he  alone  must  sue  for 
its  recovery  at  law, — Pickens  v.  Oliver,  29  Ala.  528 ;  Friend 
V.  Oliver,  27  Ala.  532 ;  McCall  v.  Jones,  72  Ala.  368.  He  has 
no  interest  in  such  property  in  his  own  right,  or  other  than  as 
trustee. — 2  Kent's  Com.  162.  It  can  not  be  subjected  to  the 
payment  of  his  debts  by  his  creditors,  without  the  consent  of 
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the  wife. — Calhoun  v.  CozenSy  3  Ala.  498 ;  Flanagan  v.  State 
Banh,  32  Ala,  508.  If,  by  the  wife's  consent,  he  undertakes 
to  control  and  manage  the  property,  he  does  so  in  his  capacity 
as  trustee,  and  it  his  duty  to  collect  and  preserve  the  income 
and  proiits. — 1  Bish.  Marr.  Women,  §  801.  He  is  not  per- 
mitted to  usurp  her  right  of  dominion  or  management,  however, 
without  her  acquiescence. — Roper  v.  lioper^  29  Ala.  247.  If 
he  appropriated  such  rents  or  profits  to  his  own  uses,  he,  or  his 
personal  representative,  can  be  held  to  account  to  the  wife  for 
them,  provided  she  satisfactorily  prove  her  dissent  from,  or 
objection  to  such  appropriation. — Allen  v.  Terry^  73  Ala.  123. 
If  he  collects  such  rents  or  income,  he  may,  like  any  other 
trustee,  be  ordered  by  a  court  of  equity  to  pay  the  proceeds 
over  to  the  wife,  unless  it  can  be  inferred  that  the  wife  has 
precluded  her  rights  by  a  donation  of  them  to  him. —  Collins 
V.  Collins,  2  Paige,  9.  The  wife,  in  other  words,  is  the  owner 
of  the  rents  and  income  of  her  equitable  separate  estate,  just 
as  fully  as  of  the  corpus  of  such  property,  and  she  has  the 
same  power  of  dominion  over  them.  She  may  deal  with  such 
property  as  a^/ewme  sole,  possessingthe  unquestionable  authority 
to  charge,  transfer,  mortgage  or  convey  it  without  the  husband's 
concurrence. — Short  v.  Battle,  52  Ala.  456.  She  may,  how- 
ever, make  a  gift  of  her  separate  estate  to  her  husband,  just 
as  she  may  to  any  otlier  person,  the  courts  always  exercising  a 
proper  watchfulness  over  such  transactions,  based  upon  the 
apprehension  and  frequent  danger  of  undue  influence. 

So  far  as  concerns  tne  income  and  profits,  the  rule  is  settled 
in  this  State,  as  elsewhere,  that  if  the  husband  reduces  them 
to  possession,  and  uses  or  converts  them  to  his  own  use,  during 
the  continuance  of  coverture,  and  while  he  continues  to  reside 
with  the  wife,  it  will  be  presumed,  after  the  lapse  of  a  reason- 
able time,  and  in  the  absence  of  express  dissent  on  her  part,  to 
have  been  with  her  consent,  and  will  be  regarded  as  a  gift  to 
him. — Roper  v.  Roper,  29  Ala.  247";  Gordon,  Rankin  cfe  Co. 
V.  Tweedy,  71  Ala.  202;  Hill  on  Trustees,  425-6.  This  is 
quite  as  far  as  the  authorities  seem  to  have  carried  the  prin- 
ciple. 

It  is  obvious  that  there  can  be  no  gift  from  one  person  to 
another,  without  the  mutual  consent  and  concurrent  will  of 
both  parties.  The  donor  must  intend  to  part  with  the  do- 
minion as  well  as  the  possession  of  the  thing  donated.  The 
above  rule  of  law  is  one  merely  of  presumptive  evidence.  If 
the  rents  or  income  of  the  wife's  equitable  separate  estate,  as 
such,  be  collected  in  money  or  property,  and  be  converted  by 
the  husband  after  coming  into  his  possession,  there  prevails  a 
presumption  of  the  wife's  consent ;  and  if  she  fails  to  dissent 
from  such  appropriation  within  a  reasonable  time,  her  silence 
20 
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will  be  construed  into  a  ratification  of  the  conversion,  and  this 
will  constitute  a  gift.  The  policy  of  the  rule  is  to  preserve 
domestic  peace  and  promote  domestic  harmony  in  the  marital 
relationship. 

The  rent-note  in  controversy  is  shown  to  have  been  taken 
payable  to  the  husband  of  Mrs.  Temple,  but  no  inference  of  a 
gift  to  him  by  her  can  be  properly  drawn  from  this  fact,  even 
if  the  wife  had  knowledge  of  it,  which  is  not  proved.  The 
note  was  not  the  rent  itself,  but  only  a  written  promise  to  pay 
it.  It  was  no  breach  of  trust  that  the  husband  should  have 
taken  it  payable  to  himself.  This  he  must  be  presumed  to 
liave  done  as  trustee  or  agent  of  the  wife,  being  fully  author- 
ized by  law,  in  this  capacity,  to  manage  the  wife's  separate 
estate  by  her  consent  and  acquiescence. — 1  Whart.  Contr.  §  85  ; 
1  Bish.'Marr.  Women,  §  801. 

It  is  shown,  also,  that  the  wife  was  ignorant  of  the  fact  that 
the  note  had  been  transferred  by  her  husband  to  the  plaintiff, 
until  after  the  husband's  death.  jS^or  is  there  any  evidence 
showing  lier  ratification  of,  or  consent  to  such  transfer.  In 
view  of  her  ignorance,  therefore,  it  can  not  be  maintained  with 
any  show  of  reason  that  there  was  a  gift  of  the  note.  She  had 
no  reason  to  apprehend  that  he  had  ti*ansferred  it,  or  otherwise 
converted  it  to  his  own  use.  Hence  no  room  remains  for  any 
inference  of  a  donation,  based  upon  consent,  express  or  implied. 

In  view  of  these  principles,  the  plaintiff,  under  the  evidence 
set  out  in  the  bill  of  exceptions,  was  not  entitled  to  recover. 
The  court  erred  in  refusing  the  third  charge  requested  by  the 
appellant.     The  other  rulings  we  need  not  consider. 

Reversed  and  remanded. 


Ryan  v.  Beard's  Heirs. 

Statutory  Real  Action  in  nature  of  Ejectment. 

1.  Admission  as  to  testimony  of  absent  witness. — An  admission,  made 
for  the  purpose  of  preventing  a  continuance,  that  an  absent  witness 
would,  i{  present,  testifj'  as  set  forth  in  the  affidavit  submitted,  is  not  an 
admission  of  his  competency,  nor  of  tiie  relevancy  of  the  facts  as  evi- 
dence ;  nor  is  it  admissible,  for  any  purpose,  on  a  trial  at  a  subsequent 
term,  although  the  witness  has  since  died. 

2.  Decree  in  chancery  cause;  effect  as  against  third  person,  vot  party  to 
suit. — A  decree  in  a  chancery  cause,  under  a  bill  tiled  by  trustees  for 
directions  as  to  the  rights  of  the  parties  claiming  under  the  deed,  and 
for  a  settlement  of  the  trust,  vesting  in  one  of  the  claimants  all  the  right 
and  title  of  the  grantor  at  the  time  the  deed  was  executed,  does  not 
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affect  the  claim  or  title  of  a  third  person,  who  was  not  a  party  to  the 
suit,  and  who  does  not  claim  under  the  deed. 

AprKAT>  from  the  Circuit  Court  of  Marshall. 

Tried  before  the  Hon.  Lp;roy  F.  Box. 

This  action  was  brought  by  Samuel  F.  Ryan,  against  Arthur 
C.  Beard  and  Columbus  Kilpatrick.  to  reco%'er  the  possession 
of  a  tract  of  land,  with  damages  for  its  detention  ;  and  was 
commenced  on  the  18th  December,  1876.  Beard  died  pending 
the  suit,  and  it  was  thereupon  revived  against  his  heirs  and 
personal  representative,  Kilpatrick  being  in  possession  as  the 
tenant  of  Beard.  The  land  sued  for  was  described  in  the  com- 
plaint as  "  the  north- west  part  (B)  of  fractional  section  seven- 
teen (17),  township  seven  (7),  range  four  (4),  east,  containing 
seventy-nine  (79)  acres,  more  or  less.''  The  defendants  pleaded 
the  statutes  of  limitation  of  ten  and  twenty  years,  and  adverse 
possession  for  three  years,  with  a  suggestion  of  the  erection  of 
valuable  improvements ;  and  the  cause  was  tried  a  second  time 
on  issue  joined  on  these  jjjeas,  as  on  the  former  trial  shown  by 
the  report  of  the  case  when  before  this  court  during  its  De- 
cember term,  \^m.—Ryan  v.  KiljpatricTt,  m  Ala.  332-38. 

The  plaintiif  claimed  the  land  as  a  part  of  the  plantation 
which,  with  slaves  and  other  property,  was  conveyed  by  one 
Gabriel  M.  Moore,  by  deed  dated  March  9th,  1850,  to  P.  M. 
Bush  and  Samuel  Finley  as  trustees,  in  trust  for  the  support 
and  maintenance  of  himself  and  his  family,  which  then  con- 
sisted of  his  wife  and  one  child,  during  the  joint  lives  of  him- 
self and  wife ;  with  a  further  provision,  that,  on  his  death,  "the 
trust  estate  hereby  created  is  to  be  distributed  among  the  chil- 
dren of  the  said  Gabriel  and  the  said  Joanna  [his  wife]  accord- 
ing to  the  provisions  of  the  statutes  of  descent  and  distribution 
of  the  State  of  Alabama  now  in  force."  The  lands  conveyed 
by  the  deed  were  therein  thus  described  :  "  Those  certain 
tracts  or  parcels  of  land  lying  and  being  in  said  county  of  Mar- 
shall, purchased  by  him  of  William  Robinson  and  P.  M.  Bush, 
and  comprising  the  plantation  on  which  the  said  Gabriel  now 
resides,  and  containing  about  ten  hundred  and  thirty-five  acres." 
On  the  trial,  as  the  bill  of  exceptions  states,  the  plaintiff  read 
this  deed  in  evidence,  "  and  then  introduced,  without  objection, 
oral  evidence  tending  to  show  that  the  land  sued  for  is  em- 
braced in  the  body  of  land  described  in  said  deed,  and  that  said 
trustees,  Bush  and  Finley,  held  said  land  in  connection  with, 
and  as  part  of  the  lands  described  in  said  deed."  The  defend- 
ants contended  that  the  land  was  not  embraced  in  the  tract  con- 
veyed by  said  deed,  and  they  claimed  it  under  a  purchase  by 
Arthur  C.  Beard  from  Hardy  11.  Moore,  who  was  the  brother 
of  said  Gabriel  M.  Moore,  and  of  Beard's  wife  ;  their  evidence 
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tending  to  show  that  Hardy  H.  Mooxe  held  under  a  patent 
from  the  United  States,  issued  in  1831,  and  sold  to  Beard  prior 
to  1835. 

"It  was, proved  that  said  Gabriel  M.  Moore  died  in  January, 
1852,  leaving  his  widow,  Mrs.  Joanna  Moore,  and  two  infant 
children,  Mary  and  AVilliam  P.  ;  that  Mrs.  Joanna  Moore,  in 
1854,  married  one  John  Ryan,  by  whom  she  afterwards  had 
one  child,  the  plaintiff  in  this  suit ;  that  said  Mary  died  a  short 
time  after  the  birth  of  said  plaintiff,  and  said  William  P.  died 
a  short  time  afterwards,  before  the  death  of  his  mother,  said 
Joanna,  who  died  in  October,  1857."  The  plaintiff  proved, 
also,  that  in  February,  1857,  after  the  death  of  said  Mary  and 
William  P.  Moore,  "  the  trustees  in  the  deed  of  trust  filed  their 
bill  in  the  Chancery  Court  of  Marshall,  to  obtain  a  judicial  con- 
struction of  said  trust  deed,  and  for  a  settlement  of  their  said 
trust."  The  bill  is  here  set  out  in  the  bill  of  exceptions,  with- 
out other  reference  to  it,  and  is  followed  by  the  several  decrees 
rendered  in  the  cause.  Mrs.  Joanna  Ryan  (formerly  Moore), 
the  plaintiff  in  this  suit,  and  the  personal  representative  of  the 
two  deceased  children,  Mary  and  William  P.  Moore,  are  made 
defendants  to  the  bill ;  and  its  prayer  is,  that  the  conflicting 
interests  of  the  defendants,  and  particularly  of  the  plaintiff  and 
his  mother,  in  and  to  the  real  and  personal  property  conveyed 
by  the  deed,  may  be  ascertained  and  declared  by  the  decree  of 
the  court.  At  the  June  term,  1857,  the  chancellor  rendered  a 
decree,  declaring  that,  under  the  provisions  of  the  deed,  and  on 
the  facts  stated,  one-third  of  the  property  conveyed  by  the 
deed,  real  and  personal,  was  vested  absolutely  in  Mrs.  Joanna 
Ryan,  and  two-thirds  of  the  real  property  was  vested  in  Samuel 
F.  Ryan,  the  plaintiff  in  this  suit ;  but,  by  a  subsequent  decree, 
rendered  as  of  the  N^ovember  term,  1857,  after  the  deatii  of 
Mrs.  Ryan,  it  was  declared  that  her  interest  was  only  a  life- 
estate  in  the  lands,  and  that  the  entire  interest  became  vested 
in  Samuel  F.  Ryan  on  her  death.  These  decrees  are  set  out  in 
the  bill  of  exceptions,  but  it  is  not  stated  that  they  were  offered 
or  read  in  evidence  by  the  plaintiff. 

"  The  defendants  then  offered  in  evidence  a  written  statement, 
which  had  been  prepared  and  used  in  evidence  on  the  trial  of 
said  cause  in  January,  1879,  which  was  so  prepared  and  used 
as  evidence  on  said  former  trial  as  an  admission  on  the  part  of 
the  plaintiff  as  to  facts  which  would  have  been  deposed  to  by 
said.  P.  M.  Bush,  an  absent  witness,  if  he  had  been  present  at 
said  former  trial ;  and  proved  that  said  Bush,  since  said  former 
trial,  had  died ;  and  offered  said  statemant  as  an  admission  by 
plaintiff  as  to  the  evidence  of  said  Bush  in  regard  to  the  mat- 
ters and  things  set  out  in  said  statement."  It  was  stated  in 
this  affidavit,  among  other  things,  that  said  Bush  would,  if 
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present,  testify  that  the  land  sued  for  was  not  embraced  in  the 
tract  conveyed  by  Gabriel  M.  Moore  to  Finley  and  Bush  as 
trustees,  and  was  never  claimed  or  occupied  by  them  as  trus- 
tees ;  that  it  had  belonged  to  Hardy  H.  Moore,  who  sold  it  to 
said  Arthur  C.  Beard ;  and  that  he  had  rented  it  from  Beard, 
and  occupied  it  several  years  as  his  tenant.  The  plaintiff  ob- 
jected to  the  admission  of  this  statement  as  evidence,  and  re- 
served an  exception  to  the  overruling  of  his  objection. 

The  plaintiff  asked  the  following  charges,  which  were  in 
writing,  and  which  the  court  refused  to  give  :  1.  "  Said  chan- 
cery decree  divested  the  legal  title  to  the  lands  described  in 
said  deed  of  trust  to  Finley  and  Bush,  out  of  said  trustees,  and 
vested  the  legal  title  thereto  in  said  plaintiff,  from  the  date  of 
said  decree."  2.  "  The  decree  of  the  Chancery  Court,  read  in 
evidence  in  this  cause,  fixed  the  legal  title  of  the  lands  de- 
scribed in  said  deed  to  Finley  and  Bush,  in  the  plaintiff  in  this 
suit,  and  that  the  possession  of  said  land  after  the  date  or  ren- 
dition of  said  decree,  by  John  Ryan  or  any  other  person,  was 
in  law  the  possession  of  said  plaintiff  during  his  infancy." 
The  plaintiff  excepted  to  the  refusal  of  each  of  these  charges, 
and  he  now  assigns  their  refusal  as  error,  together  with  the 
rulings  of  the  court  on  the  evidence  to  which  he  reserved  ex- 
ceptions. 

Robinson  &  Brown,  and  J.  H.  Norwood,  for  appellant. 

Cabaniss  &  Ward,  contra. 

STONE,  J. — At  a  former  term  of  the  court,  defendants  sub- 
mitted an  affidavit  for  a  continuance,  in  which  they  set  forth 
what  they  expected  to  prove  by  Bush,  an  absent  witness,  who 
had  been  summoned,  but  did  not  attend.  For  the  purpose  of 
obtaining  a  trial,  plaintiff's  counsel  admitted  that  the  witness, 
if  present,  would  testify  as  therein  set  forth. — Rule  of  Practice 
in  Circuit  Courts,  No.  16 ;  Code,  p.  160.  Such  admission  is 
not  an  admission  that  the  statements  therein  set  forth  are  true, 
nor  is  it  an  agreed  state  of  facts.  The  party  making  such  ad- 
mission is  not  even  held  to  admit  either  the  competency  of  the 
witness,  or  of  the  testimony.  It  is  an  admission  he  would  so 
testify,  and  this  the  party  admitting  will  not  be  allowed  to  con- 
trovert. He  may,  however,  object  to  the  competency  of  the 
witness,  and  to  the  legality  of  the  evidence,  or  any  part  of  it. 
So,  he  may  disprove  the  facts  the  admitted  testimony  tends  to 
prove.  When  such  admitted  affidavit  is  used  on  the  trial,  to 
prevent  the  delay  of  which  the  admission  is  made, — or  if  a  con- 
tinuance is  otherwise  had, — it  can  in  no  case  be  used  in  a  sub- 
sequent trial,  without  the  consent  of  opposing  counsel.     Its 
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whole  power  and  efficacy  expire  with  the  term  at  which  it  i& 

fiven — with  the  trial  it  is  intended  to  accelerate. — M.  c&  W. 
Hank-Road  Co.  v.  Webh,  27  Ala.  618 ;  Peterson  v.  The  State, 
63  Ala.  113.  This  is  not  the  case  of  proving  what  a  deceased 
witness  swore  on  a  former  trial. — 1  Greenl.  Ev.  §§  163  et  seq. 
The  Circuit  Court  erred  in  allowing  the  affidavit  to  be  read  as 
evidence,  against  the  objection  of  plaintiff. 

The  chancery  decree  certainly  vested  in  Samuel  F.  Ryan  all 
the  title,  legal  or  equitable,  which  G.  M.  Moore  had  in  the 
lands  in  controversy,  at  the  time  the  deed  was  executed. 
Whether  he  had  any  title  or  ever  owned  the  lands  in  suit,  was 
one  of  the  controverted  issues  in  the  court  below.  Neither  of 
the  chai'ges  asked  should  have  been  given ;  for  each  asked  the 
court  to  charge  the  jury,  as  matter  of  law,  that  the  chancery 
decree  vested  the  legal  title  to  the  lands  in  controversy  in 
Samuel  F.  Ryan,  Beard  was  not  a  party  to  the  chancery  suit^ 
and  any  claim  or  title  he  may  have  had,  was  unaffected  by  that 
proceeding. —  Walker  v.  ^ Hedge,  65  Ala.  51. 

The  facts  presented  by  this  record  are  different  from  those 
shown  on  the  former  trial. — Ryan  v.  ICiljMtrick,  66  Ala.  332. 
As  the  case  now  appears,  the  most  material  subjects  of  inquiry- 
are,  whether  the  land  in  controversy  is  embraced  in  the  deed  of 
G.  M.  Moore  to  Bush  and  Finley,  trustees,  and  whether  the 
possession  of  the  premises  was  taken  and  held  under  that  deed^ 
or  was  in  Arthur  Beard. 

Reversed  and  remanded. 


Cochran's  Adm'r  v.  Sorrell. 

Petition  hy  Widow  for  Allotment  of  Homestead  Exemption, 

1.  Contest  of  claim  of  homestead  exemption;  where  tried. — When  objec- 
tions are  filed  by  the  administrator  to  the  widow's  claim  of  a  homestead 
exemption,  or  to  the  allotment  thereof  made  by  commissioners  appointed 
by  the  Probate  Court,  that  court  has  no  power  to  try  the  issue  (Code,  §^ 
2838,  2841),  but  should  certify  it  to  the  Circuit  Court  for  trial. 

Appeal  from  the  Probate  Court  of  Calhoun. 

Heard  before  the  Hon.  A.  Woods. 

The  record  in  this  case  shows  that,  on  the  14th  June^ 
1882,  Mrs.  M.  C.  Sorrell  filed  her  petition  in  said  Probate 
Court,  claiming  a  homestead  exemption  in  the  lands  of  her  de- 
ceased husband,  S.  D.  Cochran,  for  the  benefit  of  herself  and 
two  infant  children  wlio  resided  with  her,  and  praying  the  ap- 
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pointraent  of  commissioners  to  set  apart  and  allot  snch  home- 
stead to  her ;  that  said  court,  on  the  same  day  the  petition  was 
filed,  appointed  six  commissioners  to  make  the  allotment  (three 
in  Cleburne  county,  and  three  in  Calhoun,  in  which  two  coun- 
ties the  lands  were  alleged  to  be  situated),  and  directed  them  to 
report  their  proceedings  to  the  court  on  or  before  the  15th  July, 
1882 ;  that  said  commissioners  made  and  filed  their  report  on 
the  7th  July,  and  the  court  appointed  August  19th  for  the 
hearing  of  it ;  that  on  the  22d  July,  W.  W.  Wliiteside,  the 
administrator  of  said  Cochran's  estate,  filed  his  petition  in  the 
court,  asking  to  strike  from  the  files  the  petition  of  the  widow, 
and  to  set  aside  the  proceedings  had  under  it,  and  the  court 
thereupon  appointed  the  19th  August  for  the  hearing  of  his 
petition  ;  and  that  on  said  19tli  August,  the  two  matters  com- 
ing on  to  be  heard  together,  the  court  overruled  the  adminis- 
trator's objections,  dismissed  his  petition,  and  confirmed  the 
report  and  allotment  of  the  commissioners.  The  administrator 
duly  excepted  to  these  rulings,  and  he  now  assigns  them  as 
error. 

Parsons,  Pearce  &  Kelly,  for  appellant,  cited  JTelly  v. 
Garrett,  67  Ala.  304. 

Per  Curiam. — The  decree  of  the  Probate  Court  must  be  re- 
versed, on  the  authority  of  Kelly  v.  Garrett,  67  Ala.  304;  Ba- 
ker V.  Keith,  72  Ala.  121 ;  and  Karley  v.  Riordon,  72  Ala.  128. 
Exceptions  or  objections  to  the  allotment  of  a  homestead  hav- 
ing been  interposed  by  the  administrator,  it  was  the  duty  of  the 
Probate  Court  to  have  certified  them  to  the  Circuit  Court  for 
trial,  and  not  to  have  entertained  jurisdiction  to  hear  and  de- 
termine them. 

Reversed  and  remanded. 


Loeb  &  Weil  v.  Ricliardson. 

Bill  in  Equity  hy  Widow,  against  Administrator,  for  Exem/pt 
Personal   Property. 

1.  Exemption  of  personal  property,  in  far^or  of  widow;  priority  over 
other  claims. — The  claim  of  the  surviving  widow  to  an  exemption  of  per- 
sonal property  in  the  estate  of  her  deceased  husband,  as  secured  to  her 
by  statute  (Code",  §^  2825-26),  is  paramount  to  the  rights  of  the  personal 
representative  for  the  general  purposes  of  administration,  and  to  pre- 
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ferred  debts  of  the  estate  ;  but  it  does  not  override  liens  created  by  law, 
or  by  the  contract  of  the  husband  while  in  life. 

2.  Judicial  notice  of  matters  connected  with  crops. — The  court  takes 
judicial  notice  of  facts  which  are  matters  of  common  knowledge, — "  so 
common  that  all  persons  must  be  presumed  to  be  cognizant  of  them;" 
as,  that  a  crop  of  cotton  has  been  planted,  and  was  growing  but  imma- 
ture, on  the  13th  May,  and  thaf  it  was  still  immature  on  20th  June. 

3.  Administrator's  statutory  au-tJiQrity  to  complete  and  gather  crop. — An 
administrator  has  statutory  authority  "  to  complete  and  gather  "  a  crop 
planted  and  commenced  by  the  decedent  while  in  life  (Code,  §§  2439-40), 
which  necessarily  includes  the  incidental  power  to  procure  and  furnish 
means  necessarj^  to  that  end  ;  and  the  crop  thus  made  becomes  assets  of 
the  estate,  "the  expenses  of  the  plantation  being  deducted  therefrom." 

4.  Same  ;  expenses  of  crop  ;  rent  and  advances  ;  exemption  to  widow. 
Where  the  intestate  had  executed  a  note  and  mortgage  on  his  crop,  to  be 
grown  on  rented  lands,  with  other  personal  property,  for  advances  to  be 
made  to  enable  him  to  make  the  crop,  and  died  while  the  crop  was  grow- 
ing but  immature ;  and  one  of  the  mortgagees  thereupon  took  out  letters 
of  administration  on  his  estate,  and  completed  and  gathered  the  crop 
with  moneys  furnished  by  them;  he  has  the  right  to  reimburse  himself 
out  of  the  first  proceeds  of  the  crops,  but  not  under  the  mortgage,  for 
the  moneys  thus  furnished  and  expended  ;  and  must  then  pay  the  rent, 
if  any  is  due,  and  the  debt  for  advances  made  to  the  intestate  himself 
under  the  mortgage ;  and  these  debts  are  paramount  to  the  widow's 
right  of  exemption  in  the  personal  assets  of  the  estate. 

5.  When  widow,  claiming  exempt  personal  property,  may  come  into 
equity. — "  The  court  will  not  say  there  may  not  be  cases  in  which  equity 
would  interfere,  at  the  instance  of  the  widow,  to  enable  her  to  make  her 
selection  of  exempt  personal  property  and  have  it  made  available ;"  but, 
when  her  bill  fails  to  show  any  remissness,  undue  delay,  or  other  dere- 
liction of  duty  on  the  part  of  the  administrator,  it  is  without  equity. 

Appeal  from  the  City  Court  of  Montgomery,  in  Equity. 

Heard  before  the  Hon.  Tiios.  M.  Arrington. 

The  appeal  in  this  case  is  sued  out  from  a  judgment  or  de- 
cree of  said  court,  sitting  in  equity,  overruling  a  motion  to 
dismiss  the  bill  for  want  of  equity;  and  that  decree  is  assigned 
as  error.     The  facts  are  stated  in  the  opinion  of  the  court. 

Sayke  &  Graves,  for  the  appellants. — The  bill  is  wanting 
in  equity.  If  the  complainant  has  any  right  of  exemption  in 
the  crops,  it  is  a  legal  right,  and  can  only  be  asserted  in  the 
Probate  Court, — G' Conner  v.  Chamherlain,  59  Ala.  431 ;  Gil- 
hert  V.  Dupree,  63  Ala.  331 ;  Janney  v.  Buell,  55  Ala.  408. 
The  widow  has  no  right  to  any  part  of  the  personal  property, 
until  she  has  made  her  selection  from  the  property  included  in 
the  inventory  (Code,  §  2825);  yet  the  bill  does  not  allege  that 
any  inventory  has  been  tiled.  If  the  administrator  failed  or 
refused  to  return  a  proper  inventory,  the  Probate  Court  had 
autliority  to  compel  him ;  and  if  the  widow  was  prevented 
from  making  a  selection  by  any  act  of  his,  her  remedy  was  by 
mandamus.  But  it  is  insisted  that,  before  the  widow  can  claim 
any  part  of  the  crops  as  exempt,  the  expenses  incurred  in  mak- 
ing and  gathering  them,  and  the  advances  made  under  the 
Vol.  lxxiv. 


1883.]  OF  ALABAMA.  313 

iLoeb  &  Weil  v.  Richardson.] 

mortgage,  must  be  iirst  paid. — Code,  §§  2439-40.  There  is  no 
allegation  in  the  bill  that  these  prior  charges  have  been  paid, 
nor  that  any  balance  will  remain  after  they  have  been  paid. 

Smith  &  Macdonald,  and  Troy  &  Tompkins,  contra. — The 
complainant's  right  to  select  personal  property  of  the  estate  of 
her  deceased  husband,  to  the  amount  of  $1,000,  as  exempt 
from  administration,  can  not  be  questioned.  The  bill  alleges 
that  she  has  appli*i  to  the  administrator  to  be  allowed  to  make 
the  selection,  and  tiiat  he  has  refused  to  allow  it ;  and  it  states 
facts  which  show  that,  by  his  fraudulent  conduct,  he  has  placed 
the  property  beyond  his  reach.  Until  she  has  made  her  selec- 
tion, the  widow  has  no  title  to  any  specific  property,  on  which  she 
can  maintain  an  action  at  law. — Tucker  v.  Henderso7i,  63  Ala. 
280.  Nor  has  the  Probate  Court  any  jurisdiction  of  the  selec- 
tion and  allotment, — ^x  parte  Beavis,  50  Ala.  212.  If  the 
complainant  can  not  have  relief  in  a  court  of  equity,  the  bill 
presents  the  anomaly  of  a  right  without  a  remedy. 

STONE,  J. — In  January,  1883,  Julius  Richardson  executed 
two  mortgages  to  Loeb  &  Weil,  to  secure  to  them  the  payment  of 
two  notes,  amounting  to  four  hundred  and  fifty  dollars,  with  a 
provision  for  further  advances,  to  the  extent  of  one  hundred 
dollars.  These,  to  enable  Kichardson  to  make  a  crop  on  the 
plantation  of  which  he  was  tenant.  The  subject  of  the  mort- 
gage was  the  crops  to  be  grown,  four  mules,  and  a  wagon.  About 
15th  May,  1883,  Richardson,  the  mortgagor,  died,  intestate; 
and  on  20th  June,  1883,  Michael  Loeb,  of  tlie  firm  of  Loeb  & 
Weil,  was  appointed  administrator  of  the  estate.  He,  the  ad- 
ministrator, proceeded  to  complete  the  crop,  making,  as  is 
averred,  both  cotton  and  corn,  which  he  has  in  possession,  or 
in  possession  of  Loeb  &  Weil. 

The  bill  in  this  case  was  filed  on  29th  November,  1883,  by 
the  widow  of  Richardson,  the  mortgagor,  against  Loeb  as  ad- 
ministrator, and  against  Loeb  &  Weil  as  partners.  It  avers 
that,  at  the  time  of  Richardson's  death,  he  had  obtained  only 
fifty  dollars  of  advances  on  his  mortgages,  and  that  the  admin- 
istrator contirmed  to  obtain  advances  from  himself  and  partner, 
to  make  the  crop.  It  then  avers  that  the  administrator  had  no 
legal  authority  to  obtain  advances  under  the  binding  security 
of  the  mortgages.  The  pi'ayer  of  the  bill  is,  that  the  defend- 
ants be  coerced  to  produce  the  assets  of  the  estate,  that  the 
widow  may  select  therefrom  the  one  thousand  dollars  in  value 
of  personal  property,  which  the  statute  exempts  for  her  benefit. 
The  bill  avers  that  decedent  left  no  lineal  descendant ;  leaving 
only  a  widow,  without  child. 

As  we  understand  the  theory  on  which  this  bill  was  filed,  it 
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claims  that  after  the  fifty  dollars  of  advances  obtained  on  the 
mortgage  security,  by  Richardson  in  his  life-time,  the  widow's 
claim  of  exemption  is  the  next  preferred  claim.  This  is  an 
entire  misapprehension  of  the  law.  True,  the  widow's  exemp- 
tion, as  a  general  rule,  overrides  the  rights  of  the  administrator, 
for  general  purposes  of  administration.  Its  claims  are  para- 
mount to  those  of  preferred  debts,  as  between  her  and  the 
claimants  of  such  debts.  But  such  claim  does  not  override 
liens  created  either  by  the  law,  or  by  the  fontract  of  her  de- 
ceased liusband,  entered  into  in  his  life-time.  There  is  no  law 
prohibiting  the  husband  from  incumbering  his  personal  prop- 
erty, independently  of  any  objection  his  wife  can  interpose. 

Drawing  our  conclusions  from  knowledge  which  must  be  re- 
garded as  common — so  common  that  all  persons  must  be  pre- 
sumed to  be  cognizant  of  it — we  hold  that  when  Richardson 
died.  May  15,  tlie  crops  had  been  planted,  were  growing,  but 
had  not  matured  ;  and  that  they  were  still  immature,  when  the 
administration  was  committed  to  Loeb.  June  20.  The  crop 
being  "  commenced  by  the  decedent,"  the  administrator  was 
authorized  to  "  complete  and  gather"  it. — Code  of  1876,  §  2139. 
Being  clothed  with  this  power,  he  was  incidentally  and  neces- 
sarily clothed  with  the  power  of  procuring  and  furnishing  the 
means  necessary  to  that  end.  The  crop  thus  made  became 
assets  of  the  estate,  "  the  expenses  of  the  plantation  being 
deducted  therefrom." — Code,  §  2440.  The  administrator  may 
sell  the  crops  at  private  sale. — Code,  §  2441. 

Applying  clear  principles  to  this  case,  we  hold,  that  the 
administrator  was  authorized  to  furnish  supplies  reasonably 
necessary  to  complete  and  gather  the  crop  commenced  by  the 
decedent,  and  to  reimburse  himself  therefor,  out  of  the  first 
proceeds  of  the  crop ;  second,  to  pay  rents  of  the  lands,  if  any 
due  ;  third,  to  pay  out  of  the  residue  of  the  crop,  if  any,  and  out 
of  the  other  mortgaged  property,  any  sum  that  may  be  due  on 
the  mortgages. "  Under  this  third  head,  however,  he  can  claim 
nothing  under  his  mere  mortgage  lien,  for  advances  made  after 
the  death  of  Richardson.  His  claim  for  these  must  come  in, 
if  at  all,  under  the  first  head,  above  noted.  If,  after  satisfying 
these  claims,  there  is  any  thing  left,  the  widow's  claim  of  ex- 
emption is  next  in  order.  At  that  stage,  she  has  a  clear  right 
to  maife  her  selection,  of  the  undisposed  of  residuum. 

We  will  not  say  there  may  not  be  cases  in  which  chancery 
wonld  interpose,  to  enable  the  widow  to  make  her  selection, 
and  to  have  it  made  available.  It  is  the  duty  of  the  adminis- 
trator to  perform  the  functions  above  pointed  out,  witiiin  a 
reasonable  time.  Should  there  be  remissness,  undue  delay,  or 
other  dereliction  of  duty,  it  is  possible  chancer}'^  would  inter- 
pose and  grant  relief,  as  in  many  other  cases  connected  with 
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administrations.  The  bill  found  in  the  present  record  makes 
no  snch  case.  It  was  filed  about,  or  before,  the  time  the 
harvest  of  the  cotton  crops  is  usually  completed.  No  charge 
is  made,  or  can  reasonably  be  made,  that  the  administrator  had 
unduly  delayed  in  the  performance  of  his  duties,  above 
enumerated.  The  bill  is  wanting  in  material  averments,  and 
was  prematurely  filed.  The  motion  to  dismiss  should  have 
prevailed  ;  and,  under  the  facts  set  forth,  it  is  not  susceptible 
of  amendment,  66  as  to  give  it  equity. 

The  decree  of  the  City  Court,  sitting  in  equity,  is  reversed, 
and  a  decree  rendered,  dismissing  complainant's  bill,  but  without 
prejudice  to  her  right  to  file  another  bill,  should  the  occasion 
arise. 

Reversed  and  rendered. 


Pruitt  V.  Mcl^horter. 

Bill  in  Equity  for  Settlement  of  Partnership  Accounts. 

1.  Exceptions  to  register's  report. — Exceptions  to  the  register's  report, 
on  the  statement  of  an  account,  if  not  accompanied  by  a  note  of  the 
evidence  relied  on  to  support  them  (Rule  No.  93;  Code,  p.  174),  may  be 
overruled. 

2.  Original  documents;  how  brought  to  appellate  court. — Original  books 
and  papers  may  be  sent  up  to  this  court  for  inspection,  by  order  of  the 
couri  below  (Rule  No.  20;  Code,  p.  157);  but  this  does  "not  authorize 
their  omission  from  the  transcript  as  a  part  of  the  record  ;  and  while  the 
parties  may,  by  agreement  of  record  (71  Ala.  iv.),  omit  from  the  tran- 
script such  parts  of  the  proceedings  as  are  deemed  immaterial  to  the 
proper  consideration  of  the  questions  presented  by  the  appeal,  there  is 
no  rule  of  practice  which  authorizes  the  omission,  by  agreement,  of 
documents  deemed  material,  and  the  substitution  of  the  originals  for  the 
consideration  of  this  court. 

Appeal  from  the  Chancery  Court  of  Lowndes. 

Heard  before  the  Hon.  John  A.  Foster. 

The  bill  in  this  case  was  tiled  by  McCormick  Pruitt,  against 
R.  S.  McWhorter,  and  sought  a  settlement  of  the  accounts  of 
a  partnership  in  merchandizing,  which  had  existed  between  the 
parties  under  the  name  of  McWhorter  «fe  Pruitt.  After  an- 
swer filed,  the  chancellor  ordered  a  statement  of  the  accounts 
by  the  register ;  and  several  exceptions  to  his  report,  as  to  con- 
tested items  in  the  account,  were  reserved  b^'each  of  the  parties. 
The  chancellor  overruled  all  of  the  complainant's  exceptions, 
eight  in  number,  and  all  of  the  defendant's  except  one ;  and 


316  SUPREME    COURT  [Dec.  Term, 

[Pruitt  V.  McWhorter.] 

the  report  being  corrected  as  to  this  item,  and  confirmed,  he 
rendered  a  decree  against  the  complainant,  in  favor  of  the  de- 
fendant, for  $218.76,  the  balance  ascertained  to  be  due  on  the 
statement  of  the  account.  The  complainant  appeals  from  this 
decree,  and  here  assigns  it  as  error,  together  with  the  overruling 
of  eacli  of  his  exceptions  to  the  register's  report.  There  is  an 
agreement  of  record,  entered  on  the  transcript,  in  these  words : 
"  It  is  agreed  by  the  solicitors  of  both  parties  in  this  case,  that 
the  transcript  made  out  bj  the  register  contains  all  the  material 
orders,  pleadings,  and  matters  of  evidence  had  in  said  cause, 
except  those  particular  papers  and  instruments  agreed  to  be 
left  out  of  the  same ;  and  except  the  two  books  of  account, 
called  exhibits  A  and  B  respectively,  which,  it  is  agreed,  may 
be  carried  before  the  Supreme  Court,  for  separate  inspection 
on  the  review  of  the  same." 

Watts  &  Son,  and  G.  Cook,  for  appellant. 

R.  M.  Williamson,  and  W.  R.  Houghton,  contra. 

SOMERVILLE,  J.— We  have  examined  the  testimony  con- 
tained in  this  record  with  great  care,  and  can  discover  no  error 
prejudicial  to  the  appellant.  The  assignments  of  error  are  all 
based  upon  exceptions  taken  to  the  register's  report.  The 
findings  of  the  register,  so  far  as  approved  by  the  chancellor, 
seem  to  be  sustained,  in  most  cases,  by  a  preponderance  of  the 
evidence.  In  no  instance  can  we  clearly  see  that  any  one  of 
the  exceptions  is  well  taken.  Many  of  these  exceptions, more- 
over, are  not  taken  in  accordance  with  the  requirements  of  the 
93d  Rule  of  Chancery  Practice. — Code,  1876,  p.  174;  Mooney 
V.  Walter,  69  Ala.  76 ;  Crump  v.  Crump,  lb.  156 ;  Vaughan 
V.  Smith,  II.  92. 

We  can  not  look  to  the  original  books  of  partnership  ac- 
counts, which  are  omitted  from  the  transcript,  and  are  agreed 
to  be  sent  up  to  this  court  as  a  part  of  the  testimony  in  the 
cause.  There  is  no  rule  of  practice  which  authorizes  material 
evidence,  relied  on  as  testimony,  in  support  of  exceptions  taken 
or  otherwise,  to  be  omitted  from  the  regular  transcript,  and 
substituted  by  the  original  papers,  transmitted  to  this  court  as 
evidence  by  agreement  of  counsel. 

The  20tn  Rule  of  Practice  authorizes  the  transmission  of 
original  papers  to  the  appellate  court,  only  when,  in  the  opinion 
of  the  judge,  or  chancellor,  it  is  deemed  necessary,  for  some 
special  reason,  that  they  should  be  inspected  by  the  judges  of 
this  court.  It  is  only  when  the  proper  order  is  made  that  such 
papers  can  be  considered  by  us,  "  in  connection  with  the  tran- 
script of  the  proceedings." — Rule  of  Practice  No.  20  ;  Code, 
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1876,  p.  157.  This  rule,  it  is  obvious,  does  not  authorize  the 
omission  of  sucli  papers  or  documents  from  the  transcript. 
They  should  be  copied  there,  in  all  cases,  where  they  constitute 
material  testimony,  whether  the  originals  are  transmitted  to  the 
appellate  court  or  not. 

It  is  equally  manifest  that  the  Rule  of  Practice  adopted  by 
this  court  on  April  25th,  1878,  was  not  designed  to  cover  a  case 
of  this  kind.  It  was  intended  to  autliorize,  by  agreement  of 
counsel,  the  abbreviation  of  records,  brought  to  this  court  on 
appeal,  by  the  omission  of  all  irrelevant  or  redundant  matter, — 
evidence  which  might  be  deemed  by  counsel  to  be  unnecessary 
to  be  considered  by  this  court,  in  deciding  the  particular  ques- 
tions brought  up  for  review.  This  can  be  done  by  written 
agreement  of  counsel,  "specifying  what  part  of  the  proceedings 
shall  be  inserted  in  the  transcript." — Rule  of  Pr.  No.  — ; 
71  Ala.  p.  IV. 

The  decree  is  affirmed. 


Lewis  V.  Bruton. 

Action  against  Stakeholder,  for  Money  deposited  on  Wager. 

1.  Action  for  vioney  paid  on  wager ;  statutory  provisions. — The  statute 
declaring  all  gambling  contracts  void,  and  giving  an  action  to  recover 
back  money  paid  under  them  (Code,  §  2131),  applies  only  to  actions  be- 
tween the  parties  to  such  contracts,  and  does  not  affect  actions  against 
stakeholders. 

2.  Action  against  stakeholder,  for  money  deposited  on  wager ;  lies  when. 
When  money  is  deposited  with  a  stakeholder,  on  a  wager,  either  party 
may  withdraw  from  the  illegal  transaction,  and  demand  the  return  of  his 
money,  at  any  time  before  it  has  been  paid  over  to  the  winner  after  the 
result  is  ascertained ;  and  the  loser  may  maintain  an  action  against  the 
stakeholder,  if  the  latter  pays  the  money  to  the  winner  after  notice  by 
the  loser  not  to  pay  it. 

3.  Same. — The  wager  being  on  the  result  of  a  congressional  election 
in  a  particular  district,  a  payment  by  the  stakeholder  to  the  supposed 
winner  after  the  result  of  the  election  is  "generally  known,"  or  "  pub- 
licly announced,"  but  before  the  issue  of  an  official  certificate  by  the 
proper  officer,  is  premature,  and  is  no  defense  to  a  subsequent  action  by 
the  loser,  who,  before  the  issue  of  the  certificate,  notified  the  stakeholder 
not  to  pay :  but,  it  seems,  the  stakeholder  may  safely  pay  over  the  money 
after  the  official  announcement  of  the  result,  without  waiting  for  the  de- 
cision of  an  uncertain  contest. 

4.  Judicial  notice  of  contested  election. — The  contested  eleclion  between 
Gen.  J.  Wheeler  and  Col.  W.  M.  Lowe,  as  member  of  Congress  from  the 
8th  district  of  Alabama,  at  the  general  election  held  in  November,  1880, 
"is  public,  official  history,  of  which  the  court  takes  judicial  notice." 

5.  Sufficiency  of  complaint. — In  an  action  against  a  stakeholder,  to 
recover  money  deposited  on  a  wager,  and  by  him  paid  over  to  the  sup- 
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posed  winner,  it  is  not  necessary  that  the  complaint  should,  by  its  aver- 
ments, negative  the  fact  that  the  money  was  so  paid  before  notice  not  to 
pay,  that  being  defensive  matter  merely. 

Appeal  from  the  Circuit  Court  of  Lawrence. 

Tried  before  the  Hon.  H.  C.  Speake. 

This  action  was  brought  by  Joseph  A.  Bruton,  against  Jo- 
seph M.  Lewis,  to  recover  the  sum  of  $200,  deposited  by  plain- 
tiff with  defendant,  as  a  stakeholder,  on  a  wager  with  Thomas 
H.  Jones  as  to  the  result  of  the  election  between  Gen.  J. 
Wheeler -and  Col.  W.  M.  Lowe,  candidates  for  Congress  from 
the  8th  congressional  district,  at  the  general  election  m  Novem- 
ber, 1880;  and  was  commenced  on  the  10th  March,  1881.  The 
first  count  of  the  complaint  was  in  these  words:  "Plaintiff 
claims  of  defendant  $200,  paid  to  defendant  on  the  25th  Octo- 
ber, 1880,  as  a  wager  between  plaintiff  and  one  Thos.  H.  Jones 
on  the  result  of  the  election  between  Joseph  Wheeler  and  Wil- 
liam M.  Lowe  for  Congress,  from  the  8th  congressional  district 
of  Alabama,  at  the  election  held  on  the  2d  November,  1880; 
and  plaintiff  avers  that  he  has  demanded  said  money  from  de- 
fendant, which  he  failed  and  refused  to  pay ;  and  plaintiff  claims 
and  sues  for  the  same,  with  the  interest  thereon."  The  defend- 
ant demurred  to  this  count,  "  because  it  does  not  allege  that 
plaintiff  demanded  said  sum  of  money  from  defendant,  as  a 
stakeholder,  before  the  same  was  paid  over  to  the  winner,  or 
gave  notice  to  the  defendant  not  to  pay  the  money  over  to  the 
winner,  or  to  any  other  person  than  plaintiff  himself."  The 
court  overruled  the  demurrer,  and  the  cause  was  tried  on  issue 
joined  on  the  plea  of  the  general  issue,  and  on  a  special  plea  which 
averred  that  the  defendant  paid  the  money  over  to  said  Jones 
before  any  demand  or  notice  by  plaintiff. 

The  evidence  adduced  on  the  trial,  as  set  out  in  the  bill  of 
exceptions,  did  not  show  on  what  day  the  money  was  paid  by 
the  defendant  to  said  Jones,  nor  on  what  day  the  official  certifi- 
cate of  election  was  issued  to  Gen.  Wheeler.  W.  W.  Simmons, 
a  witness  for  plaintiff,  testified,  that  he  was  in  Courtland  "  a 
few  days  after  the  election  was  over,  and  heard  plaintiff  talking 
to  said  Jones;  that  plaintiff  proposed  to  withdraw  the  bet ;  and 
that  Jones  replied,  Wheeler  was  eUcted,  and  Lewis  had  paid 
the  money  over  to  him.''^  J.  E.  Galey,  another  witness  for  plain- 
tiff, testified,  that  he  went  with  plaintiff  to  see  defendant,  and 
heard  him  ask  defendant  for  the  njoney,  and  tell  him  not  to 
pay  it  to  Jones ;  and  that  plaintiff  further  said,  in  that  conver- 
sation, "  that  he  was  willing  to  withdraw  the  bet,  or  to  let  it 
stand  until  after  Col.  Lowe  had  contested."  As  to  the  time 
when  this  conversation  occurred,  the  witness  said,  that  "  he 
could  not  locate  the  time  exactly,  but  he  thought  it  was  within 
a  week  after  the  election,  though  it  might  have  been  ten  days 
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after  the  election."  The  defendant  himself  testified,  as  a  wit- 
ness in  his  own  behalf,  "  that  after  the  election  was  over,  and 
after  the  returns  had  all  come  in,  and  it  was  ascertained  and 
publicly  announced  that  Wheeler  was  elected,  Jones  demanded 
the  money  which  he  held  as  stakeholder,  and  he  paid  it  over  on 
said  demand ;  that  he  could  not  say  positively  how  long  after 
the  election  this  occurred,  but  he  thought  it  was  ;from  five  or 
six  to  eight  days ;  that  he  was  certain  the  returns  were  then  all 
in,  and  it  was  publicly  announced  that  Wheeler  was  elected; 
that  the  returns  from  all  the  counties  showed  a  majority  for 
Wheeler,  and  it  was  notorious  that  he  was  elected  ;  that  plaintiff 
had  not,  at  that  time,  in  any  way  notified  him  not  to  pay  the 
money  to  Jones,  and  he  had  not  then  heard  that  there  was  to 
be  any  contest."  This  was  all  the  evidence  adduced  as  to  the 
time  when  the  money  was  paid  to  Jones,  or  when  the  notice  by 
plaintiff  not  to  pay  was  given. 

The  defendant  requested  the  following  charges,  which  were 
in  writing:  1.  "If  the  jury  believe  that  the  defendant  had 
paid  the  money  over  to  Jones  after  the  election  of  Wheeler  was 
publicly  announced,  and  before  any  demand  for  the  money  was 
made  by  plaintiff,  or  notice  given  not  to  pay  it  to  Jones,  then  the 
plaintiff  can  not  recover  in  this  action."  2.  "The  certificate 
of  election,  when  issued,  takes  effect  by  relation  from  the  day 
of  election,  and  that  the  defendant  is  protected  by  the  certifi- 
cate in  the  payment  which  he  made."  3.  "If  the  jury  believe, 
from  the  evidence,  that  defendant  paid  the  money  to  Jones  after 
the  election  was  over,  and  before  he  had  notice  from  plaintiff 
not  to  pay  it  over,  defendant  is  not  liable  in  this  action,  and  the 
jury  will  find  a  verdict  for  him."  The  court  refused  each  of 
these  charges,  and  the  defendant  excepted  to  their  refusal. 

The  overruling  of  the  demurrer  to  the  complaint,  and  the 
refusal  of  the  charges  asked,  are  now  assigned  as  error. 

D.  P.  Lewis,  and  J.  Wheeler,  for  appellant. 

W.  P.  Chitwood,  contra.     (No  briefs  on  file.) 

STONE,  J.— We  do  not  think  section  2131  of  the  Code  of 
1876  exerts  any  influence  in  this  case,  except  to  the  extent  that 
it  declares  all  contracts  based  on  a  gambling  consideration  to 
be  void.  The  second  clause  of  the  section  has  reference  to 
suits  between  the  parties  making  the  wager.  It  sheds  no  new 
light  on  the  question  of  the  stakeholder's  liability. 

The  rule  is  general,  both  in  England  and  in  this  country,  that 
when  a  wager  is  made,  and  the  stakes  are  deposited  with  a  stake- 
holder, either  party  may,  at  any  time  before  the  result  is  ascer- 
tained, and  the  money  paid  over  to  the  winner,  withdraw  from 
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the  illegal  transaction,  notify  the  stakeholder,  and  demand  and 
recover  his  deposit-money.  Such  is  the  general  rule,  and  it  has 
been  long  so  settled  in  this  State. — Shackleford  v.  Ward^  3  Ala. 
37;  Ivey  v.  Pfifer,  11  Ala.  535 ;  Dams  v.  OrTue,  36  Ala.  540; 
Eawley  v.  Bibb,  69  Ala.  52 ;  1  Whart.  on  Contr.  §  452 ;  2  Pars, 
on  Contr.  626;  Collamer  v.  Day,  2  Verm.  144;  Tarlet&n  v. 
Baker,  18  Yerm.  9;  McKee  v.  Manice,  11  Cush.  357;  Love 
V.  Harvey,  114  Mass.  80  ;  Fisher  v.  Ilildreth,  117  Mass.  558 ; 
Morgan  v.  Beaurriont,  121  Mass.  7.  This  rule  is  not  universal, 
Whar.  on  Contr.  §  452. 

In  the  present  case,  the  stakeholder,  Lewis,  paid  the  money 
to  the  supposed  winner,  before  he  was  notified  by  his  advei'sary 
not  to  pay  it  over.  It  does  not  seem  to  be  disputed  that  Bruton 
did  give  Lewis  notice  not  to  pay  the  money  over  to  Jones,  the 
alleged  winner.  The  contention  is,  that  the  payment  was  made 
after  the  result  of  the  election  w^as  generally  known,  and  pub- 
licly proclaimed. 

Members  of  Congress  are  elected  the  first  Tuesday  after  the 
first  Monday  in  [N^ovember.— Code  of  1876,  §  248.  On  the 
Saturday  next  after  the  election  (an  interval  of  four  days),  the 
probate  judge  and  other  named  officers,  as  supervisors,  are  re- 
quired "to  make  a  correct  statement,  from  the  returns  of  the 
votes  from  the  several  precincts  of  the  county,  of  the  whole 
number  of  votes  given  therein  for  each  office,  and  the  person  to 
whom  such  votes  were  given," — Code  of  1876,  §  291.  A  cer- 
tified statement  of  the  vote  cast  in  the  county,  as  required 
above  to  be  made  by  the  supervisors,  is  to  be  forwarded  by  the 
probate  judge  to  the  Secretary  of  State,  immediately,  and  on 
the  same  day  (Saturday)  the  service  is  performed. — Code,  §  292. 
"  It  shall  be  the  duty  of  the  Secretary  of  State,  within  ten  days 
after  receiving  the  returns  of  election  from  the  probate  judges 
of  each  county,  to  furnish,  from  a  count  of  the  actual  vote  cast, 
as  the  same  appears  by  the  returns  certified  to  him,  ceftificates 
of  election  to  such  persons  as  may  be  ascertained  to  be  elected 
to  any  office  in  this  State.''- -Code,  §  294,  It  is  thus  shown 
that  the  certificate  of  election  may  not,  in  fact,  be  issued  by 
the  Secretary  of  State,  until  sixteen  or  more  days  have  elapsed, 
after  the  election  has  been  held.  Considering  the  many  duties 
of  the  same  kind,  cast  on  the  Secretary  of  State  at  the  same 
time  ,and  the  uncertain  time  necessary  for  the  various  county 
returns  to  reach  the  Secretary  of  State,  it  is  not  reasonable  to 
suppose  the  certificates  of  election  will  be  made  out  in  much 
less  than  ten,  possibly  fifteen  days,  after  the  day  of  election. 

In  the  present  record,  there  is  an  absence  of  proof  when  the 

certificate  of  election  was  issued — uncertainty  as  to  the  time 

when  the  money  was  paid  by  the  stakeholder  to  the  supposed 

winner,  and  when  the  notice  was  given  by  Bruton  to  him,   not 
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to  pa}'  over  tlie  money  to  Jones.  The  reasonable  inference 
from  the  testimony  is,  that  both  tlie  payment  and  the  notice 
not  to  pay  preceded  the  issue  of  the  certificate  of  election.  The 
decision  of  these  questions,  however,  is  rendered  unnecessary, 
as  no  ruling  appears  to  have  been  made  upon  them.  The 
charges  asked  and  refused  all  ignore  these  questions,  and  claim 
a  verdict  for  defendant,  in  the  absence  of  such  certificate,  if  the 
money  was  in  fact  paid  before  notice  not  to  pay,  and  after  the 
result  of  the  election  was  "  publicly  announced."  The  certifi- 
cate afterwards  issued,  it  is  contended,  related  back  to  the  elec- 
tion, and  cured  the  irregularity.  We  can  not  assent  to  this. 
A  payment  before  certificate  of  election  issued,  is  at  the  peril 
of  the  stakeliolder ;  and  if  the  authority  to  pay  be  revoked,  or 
the  payment  countermanded,  before  the  actual  issue  of  the  cer- 
tificate, an  action  for  money  had  and  received  lies  against  the 
stakeholder.  The  Circuit  Court  did  not  err  in  refusing  the 
charges  asked.  Whether  there  was  a  sufiicient  revocation  in 
this  case,  we  do  not  consider,  as  the  question  is  not  raised. 
Patterson  v.  Clark,  126  Mass.  531. 

We  do  not  propose,  in  this  case,  to  consider  which  of  the  op- 
posing candidates  was  in  fact  elected.  We  are,  in  no  sense,  as- 
suming to  make  ourselves  judges  of  the  election.  As  we  un- 
derstand the  law,  that  question  was  not,  and,  at  the  time  the 
money  must  have  been  paid  over,  could  not  have  been  raised. 
We  take  it  for  granted,  if  the  certificate  of  election  had  been 
issued  before  notice  was  given  to  the  stakeholder  not  to  pay, 
the  charges  asked  would  have  been  rested  on  that  hypothesis, 
and  not  on  the  weaker  one,  that  the  result  had  been  "•  publicly 
announced."  In  fact,  we  presume  the  Circuit  Court  did  cor- 
rectly rule  on  all  questions  not  excepted  to,  and  thus  brought 
before  us.  If  the  money  had  been  paid  over,  and  the  result  of 
the  election  olficially  declared  by  the  Secretary  of  State,  before 
notice  to  the  stakeholder  not  to  pay,  we  are  not  prepared  to  say 
this  would  not  be  a  complete  bar  to  the  action,  even  though 
the  money  was  paid  before  the  result  was  oflScially  ascertained. 
Such  ofticial  ascertainment  might  heal  the  irregularity  of  pre- 
mature payment,  and  close  the  door  against  any  demand  after- 
wards made. 

In  what  we  have  said,  we  have  confined  our  rulings  to  what 
is  known  as  the  ofticially  proclaimed  result.  We  have  not  con- 
sidered the  question  of  the  contested  seat,  which  is  public,  of- 
ficial history,  of  which  we  take  judicial  notice.  If  necessary, 
we  would  probably  hold  the  stake-holder  would  be  justified  in 
paying  over  the  money  on  the  oflScial  announcement,  without 
waiting  for  the  uncertain  result  of  an  election  contest. 

The  demurrer  to  the  first  count  of  the  complaint  was  rightly 
overruled.  Pavment  to  the  alleged  winner,  before  notice  not 
21 
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to  pay,  was  defensive  matter,  the  averment  and  proof  of  which 
rested  with  the  defendant.     The  deposit  being  for    an  illegal 
purpose,  the  depositor  had  till   the  last  moment  to  withdraw 
from  the  transaction,  by  revoking  the  authority  to  pay. 
Affirmed. 


Robertson  v.  Black. 

Final  Settlement  of  Administrator'' s  Accounts. 

1.  Su^ciency  of  exception. — It  is  the  office  of  a  bill  of  exceptions  to 
point  out,  clearly  and  distinctly,  the  error  of  which  the  party  complains ; 
and  a  general  exception  to  several  rulings,  one  of  which  is  free  from  error, 
or  which  are  only  objectionable  in  part,  will  not  be  sustained. 

2.  Objection  to  credit  claimed  by  administrator. — When  an  administra- 
tor, on  filial  settlement  of  his  accounts,  claims  a  credit  for  an  account  held 
by  him  against  his  intestate,  part  of  which  is  barred  by  the  statute  of  limi- 
tations, an  objection  to  its  allowance,  not  limited  to  the  part  which  is 
barred,  but  addressed  to  the  entire  account,  may  be  overruled  entirely; 
and  the  same  rule  applies  to  an  objection  to  the  allowance  of  interest  on 
the  account,  when  part  of  it  is  a  proper  charge. 

Appeal  from  the  Prebate  Court  of  Shelby. 
Tried  before  the  Hon.  James  T.  Leeper. 

Brewer  &  Brewer,  and  Watts  &  Sons,  for  appellant. 

STONE,  J.  —This  is  an  appeal  from  the  judgment  of  the 
Court  of  Probate,  on  the  final  settlement  of  the  accounts  of  the 
appellee,  as  administrator  of  the  estate  of  John  Sansom,  de- 
ceased. On  the  settlement,  the  appellee  claimed  a  credit  of 
two  thousand  dollars,  upon  an  account  for  the  care  and  support 
of  the  intestate,  who  was  shown  to  have  been  an  invalid,  for 
the  ten  years  immediately  preceding  his  death.  The  undis- 
puted facts  were,  that  the  support  of  the  intestate  was  reason- 
ably worth  about  two  or  three  hundred  dollars  per  year,  for  the 
first  few  years,  and  about  five  or  six  hundred  dollars  per  year, 
for  tiie  last  two  years  of  his  life.  The  appellee  also  claimed  a 
credit  for  interest  upon  this  account,  from  the  death  of  the  in- 
testate, until  the  day  of  settlement.  Both  of  these  credits  were 
allowed  by  the  Court  of  Probate,  against  the  objection  of  the 
appellant,  who  was  the  heir  of  the  intestate.  The  single  ex- 
ception reserved  to  the  rulings  of  the  court  is  thus  stated  in  the 
bill  of  exceptions:  "  To  this  ruling  of  the  court,  and  to  the 
allowance  of  said  items  of  credit,  the  contestant  excepted." 
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It  is  the  office  of  a  bill  of  exceptions  clearly  and  distinctly  to 
point  out  the  error  by  which  the  party  complaining  claims  to 
nave  been  injured.  If  the  exception  is  general,  taken  to  sev- 
eral rulings  of  the  court,  and  any  one  of  them  is  free  from 
error,  the  judgment  will  be  affirmed. — Smith  v.  Sweeney,  69 
Ala.  524;  McGehee  v.  Stcute^  52  Ala.  224.  So,  of  an  excep- 
tion taken  to  a  ruling  of  the  court,  sustaining  or  overruling  an 
objection  to  the  introduction  of  evidence  in  a  mass  ;  the  court  is 
not  bound  to  distinguish  between  the  legal  and  illegal  parts. 
BomvelVs  case,  63  Ala.  307;  I  Brick.  Dig.  886.  §  1186. 

In  the  present  case,  it  is  contended  for  the  appellant,  that 
that  portion  of  the  account  which  was  for  the  support  of  the 
intestate  prior  to  the  three  years  next  preceding  his  death,  was 
barred  by  the  statute  of  limitations  of  three  years,  and  should 
have  been  disallowed  by  the  court.  We  can  not  assent  to  this. 
The  credit  was  claimed  as  an  entirety ;  and  it  is  not  denied  by 
the  appellant,  that  the  claim  for  compensation  for  the  support 
of  the  intestate,  for  the  three  years  next  preceding  his  death, 
was  a  just,  subsisting  demand  upon  the  estate,  and  that  against 
it  the  statute  had  not  perfected  a  bar.  It  was  the  duty  of  the 
appellant  to  have  pointed  out  the  portion  of  the  account  to 
which  his  objection  was  applicable ;  and  not  having  done  so, 
the  court  did  not  err  in  overruling  it. 

The  same  reasoning  is  equally  applicable  to  the  allowance  of 
interest  upon  the  account,  from  the  death  of  the  intestate,  to 
the  day  of  settlement.  He  was,  to  say  the  least,  entitled  to  in- 
terest upon  the  amount  due  him  for  the  support  of  the  intes- 
tate, for  the  last  three  years. — Parked'  v.  Parker,  33  Ala.  459. 
The  objection  to  the  allowance  of  the  interest,  as  that  to  the 
principal,  was  to  it  as  a  whole,  not  distinguishing  between  the 
part  which  was,  and  that  which  was  not,  barred  by  the  statute 
of  limitations. 

We  lind  no  error  in  the  record,  and  the  judgment  of  the 
Court  of  Probate  is  affirmed. 


Garland  v.  Watson. 

Bill  in  Equity  to  set  aside  Sale  under  Power  in  Mortgage,  at 
which  Mortgagee  became  Purchaser. 

1.  Purchase  by  mortgagee  at  sale  under  mortgage;  election  and  remedies 
of  mortgagor. — \\1ien  lands  are  sold  under  a  power  contained  in  a  mort- 
gage, and  the  mortgagee  himself  becomes  the  purchaser  at  the  sale,  the 
mortgagor  has  an  election,  if  seasonably  expressed,  either  to  affirm  or 
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disaffirm  the  sale,  without  regard  to  its  fairness,  or  to  the  sufficiency  of 
the  price  paid;  but  a  bill  which  merely  seeks  to  set  aside  the  sale, 
alleging  nothing  as  to  the  state  of  the  account,  containing  no  tender  or 
offer  to  pay  what  is  due,  or  to  do  equity,  and  not  asking  to  redeem,  is 
without  equity. 

Appeal  from  the  Chancery  Court  of  Franklin. 

Heard  before  the  Hon.  Thomas  Cobbs. 

The  bill  in  this  ease  was  filed  on  the  31st  March,  1879,  by 
B.  R.  Garland,  against  Robert  H.  Watson  ;  and  sought  to  set 
aside  a  sale  of  lands  under  a  power  contained  in  a  mortgage, 
made  by  said  Watson  as  mortgagee,  and  at  which  he  became 
himself  the  purchaser.  The  mortgage  was  dated  March  20th, 
1877,  and  was  given  to  secure  the  payment  of  a  promissory 
note  for  $4,707.53,  which  became  due  and  payable  on  the  Ist 
January,  1878 ;  and  it  contained  a  power  of  sale,  if  default 
should  be  made  in  the  payment  of  the  note  at  maturity.  The 
sale  was  made  on  the  8th  April,  1878,  after  notice  as  prescribed 
by  the  mortgage ;  the  mortgagee  becoming  the  purchaser,  at 
the  price  of  $5,300,  and  executing  a  conveyance  to  himself  as 
purchaser.  The  bill  alleged  that  the  lands  would  have  brought 
a  better  price,  if  they  had  been  subdivided  and  sold  in  parcels ; 
and  prayed  to  have  the  sale  set  aside  on  that  account,  and  be- 
cause the  mortgagee  himself  became  the  purchaser.  On  final 
hearing,  on  pleadings  and  proof,  the  chancellor  dismissed  the 
bill,  and  his  decree  is  now  assigned  as  error. 

L.  P.  Walkek,  for  appellant.; — When  a  mortgagee  purchases 
at  his  own  sale,  under  a  power  contained  in  the  mortgage,  a 
court  of  equity  will  set  aside  the  sale,  and  order  a  re-sale,  on 
the  timely  application  of  the  mortgagor,  without  any  inquiry 
into  the  lairness  or  regularity  of  the  sale  ;  the  principle  being, 
that  the  mortgagee  is  a  trustee,  and  can  not  take  advantage  of 
his  position. — Charles  v.  DuBose,  29  Ala.  367 ;  Andrews  v. 
Hobson,  23  Ala.  219 ;  Carter  v.  Thcrmjyson,  41  Ala.  375  ;  Mo- 
Lean  v.  Presley's  Adm^r^  56  Ala.  211 ;  Robinson  v.  Cullo7n& 
Co.,  41  Ala.  691 ;  Hawkins  v.  Hudson,  45  Ala.  482;  James  v. 
James,  55  Ala.  530;  McGehee  v.  Lehman,  Durr  &  Co.,  65  Ala. 
316 ;  Dozier  v.  Miteliell,  65  Ala.  511 ;  Adams  v.  Sayre,  70  Ala. 
318  ;  Campbell  v.  Walker,  5  Vesey,  680 ;  Harris  v.  Miller, 
71  Ala.  26.  A  sale  under  the  power  in  a  mortgage  is  the 
equivalent  of  a  foreclosure  suit. — McGuire  v.  Van  PeU, 
55  Ala.  344.  The  only  remedy  of  the  mortgagor  against  an 
irregularity  in  a  foreclosure  suit,  is  an  application  to  have  the 
sale  set  aside,  and  a  re-sale  ordered  :  he  has  no  right  to  redeem 
under  the  mortgage. — 2  Jones  on  Mortgages,  §  1054;  Brown 
V.  Frost,  10  Paige,  243.  Having  no  riglit  to  redeem,  no  offer 
to  redeem  was  necessary  on  his  part. 
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Watts  &  Sons,  and  Emmett  O'Neal,  contra. — The  bill  was 
wanting  in  equity,  because  there  was  no  offer  to  redeem.  It 
simply  asked  to  set  aside  the  sale,  because  the  land  was  not  sold 
in  parcels,  and  because  the  mortga«^ee  himself  became  the  pur- 
chaser; but  it  did  not  allege  that  trie  complainant  asked  a  sale 
in  parcels,  nor  that  there  was  any  unfairness  or  irregularity  in 
the  sale ;  and  the  averments  and   exhibits  both  show  that  the 

5 rice  bid  was  more  than  the  amount  of  the  mortgage  debt, 
ones  on  Mortgages,  §§  1857-59  ;  Goldsmith  v.  Osborne,  1  Edw. 
Ch.  562 ;  Rutherford  v.  Williams,  42  Mo.  18  ;  Robinson  v. 
Amateur  Asso.,  14  S.  C.  148 ;  i:iliott  v.  Wood,  45  N.  Y.  71  ; 
Schwartz  v.  Sears,  Walker's  Ch.  (Mich.)  170 ;  5  John.  Ch.  35 ; 
Rogers  v.  Torbut,  58  Ala.  523;  Eslava  v.  Crampton,  61  Ala. 
507;  Smith  -y.  Conner,,  65  Ala.  371 ;  49  N.  Y.  377. 

STONE,  J. — Garland  executed  a  mortgage  to  Watson,  with 
power  of  sale,  the  subject  of  the  mortgage  being  lands.  Wat- 
son sold  under  the  power  contained  in  his  mortgage,  after  due 
advertisement,  and  himself  became  the  purchaser.  He  there- 
upon, describing  himself  as  mortgagee,  conveyed  the  lands  to 
himself  as  an  individual.  In  less  than  twelve  months  after- 
wards, Garland  tiled  this  bill  to  disaffirm  the  sale. 

It  is  too  well  settled  by  the  decisions  of  this  court  to  require 
further  argument,  that  when  a  mortgagee  of  lands  sells  under 
the  power  contained  in  the  mortgage,  and  becomes  the  pur- 
chaser at  his  own  sale,  he  arms  the  mortgagor  with  the  option, 
if  expressed  in  a  reasonable  time,  of  affirming  or  disaffirming 
the  sale,  and  this  without  any  reference  to  the  fairness  of  the 
sale,  or  the  fullness  of  the  price. — James  v.  James,  55  Ala.  525  ; 
McLean  v.  Presley,  56  Ala.  211 ;  McGeJiee  v.  Lehman,  65  Ala. 
316;  Dozier  v.  Mitchell,  Lb.  511 ;  Llarris  v.  Miller,  71  Ala. 
26;  Bush  V.  Sherman,  80  111.  160.  The  present  bill  was  filed 
in  time,  and  the  record  fails  to  show  the  mortgagor  had  done 
any  thing  to  estop  him  from  asserting  his  election  to  disaffirm 
the  sale. 

The  object  and  prayer  of  the  present  bill  are  simply  to  dis- 
affirm and  set  aside  the  sale.  There  is  neither  averment  nor 
prayer  which  reaches  beyond  that  single  purpose.  Nothing 
said  as  to  the  state  of  the  account,  or  payments  on  the  mort- 
gage ;  no  tender  or  offer  to  pay  what  may  be  due;  no  offer  to 
redeem,  or  otherwise  to  do  equity.  A  bill  for  such  a  purpose 
can  not  be  maintained. — 2  Jones  on  Mortgages,  §§  1052,  1077, 
1093  to  1096,  1921 ;  Rogers  v.  Torbut,  58  Ala.  523 ;  Grigg  v. 
Ranks,  59  Ala.  311  ;  McGehee  v.  Lehman,  65  Ala.  316 ;  Smith 
V.  Conner,  65  Ala.  371  ;  Dozier  v.  Mitchell,  Lb.  511 ;  CoUitis 
V.  Riggs,  14  Ala.  491 ;  Post  v.  Bank  of  Utica,  7  Hill,  (N.  Y.) 
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391  ;  Goldsmith  v.  Osborne,  1  Edw.  Ch.  560 ;  Schwartz  v. 
Sears,  Walker's  Ch.  (Mich.)  170. 

There  is  a  class  of  cases,  in  which  a  bill  filed  by  a  mortgagor, 
either  to  redeem,  or  to  obtain  other  equitable  relief,  may  result 
in  ascertaining  the  true  amount  due  on  the  mortgage ;  and  if 
the  sum  thus  ascertained  to  be  due  be  not  paid  by  a  day  named 
in  the  decree,  there  may  be  a  sale  of  the  land,  for  the  payment 
of  the  sum  decreed.  Decrees  have  been  rendered  in  this 
alternative  form,  and  we  will  not  inquire  into  their  soundness. 
But,  to  maintain  such  bill,  there  must  be  an  offer  to  do  equity, 
by  tender,  or  in  some  other  equitable  form,  and  the  complainant, 
by  his  averments  and  offer,  must  submit  himself  to  the  juris- 
diction of  the  court,  so  that  proper  decree  can  be  rendered 
against  him,  without  a  cross-bill. — Rogers  v.  Torhut,  58  Ala. 
523>  Andrews  V.  Hobson^  23  Ala.  219;  Charles  v.  DuBose^ 
29  Ala.  367  ;  McLean  v.  Presley,  56  Ala.  211  ;  Downs  v. 
Hopkins,  65  Ala.  508 ;  Mooney  v.  Walter,  69  Ala.  75.  The 
present  bill  is  not  brought  within  this  rule.  The  result  is,  the 
complainant  has  shown  no  title  to  relief. — 1  Dan.  Ch.  Prac.  330. 

We  will  so  far  modify  the  decree,  as  to  make  it  a  dismissal 
without  prejudice. — Taylor  v.  Robinson,  69  Ala.  269.  As 
amended,  the  decree  of  the  chancellor  must  be  affirmed. 


Allred  v,  Kennedy. 

Statutory  Real  Action  in  nature  of  Ejectment. 

1.  Verbal  admission  as  to  title  to  land. — In  ejectment,  or  the  statutory 
action  in  nature  of  ejectment,  both  parties  claiming  throu<j;h  mesne  con- 
veyances from  the  same  person,  one  of  the  plaintiff's  deeds  having  been 
lost  or  destroyed,  and  the  secondary  evidence  being  conflicting  as  to  the 
form  and  suflficiency  of  its  execution,  plaintiff's  verbal  admission  that  he 
never  had  any  title  to  the  land,  or  any  interest  therein,  is  relevant  and 
competent  evidence  for  the  defendant. 

2.  Same. — So,  although  the  mere  return  of  a  deed  by  the  grantee  tO' 
the  grantor  would  not  effect  a  divestiture  of  the  title,  the  plaintiff  may 
be  asked  "  if  he  did  not  return  the  land  papers  to  said  C,"  his  vendor; 
the  fact  of  such  return  being  relevant  to  the  question,  whether  they  were 
not  worthless  as  a  conveyance. 

3.  Aqri'.emen'  as  to  tc.stimon>i  of  absent  witness. — When  there  is  an 
agreed  statement  as  to  the  testimony  of  a  witness  supposed  to  be  absent, 
but  who  comes  into  court  during  the  trial,  the  statement  should  be  sup- 
pressed, if  duly  objected  to,  and  the  witness  examined  orally;  but  the 
objection  is  waive  1,  if  not  interposed  until  after  the  statement  has  been 
read  to  the  jury. 
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4.  Contents  of  transcript. — The  bill  of  exceptions  reserved  on  a  former 
trial  being  no  part  of  the  transcript  on  a  second  appeal,  no  costs  will  be 
allowed  for  it. 

Appeal  from  the  Circuit  Court  of  Cullman. 
Tried  before  the  Hon.  Leroy  F,  Box. 

Geo.  II.  Parker,  and  Hamill  &  Dickinson,  for  appellant^ 
cited  Tyler  on  Ejectment,  72;  Kelly  v.  Hendrix.,  57  Ala.  193; 
1  Greenl.  Ev.  §§  203,  96,  109,  461,  434;  Life  Im.  Co.  v.  Wal- 
ker, 58  Ala.  290;  M.  <&  C.  Railroad  Co.  v.  Maples,  63-Ala. 
606;  Peterson  V.  The  State,  63  Ala.  114;  Humes  v.  0^ Bryan 
dk  Washington,  at  the  present  term. 

SOMERVILLE.  J. — The  action  is  one  of  ejectment,  under 
the  statute,  brought  by  the  appellant,  as  plaintiff  in  the  court 
below,  against  the  appellees.  Kennedy  and  others,  as  defend- 
ants, l^oth  parties  claimed  to  have  derived  title  from  one  Jo- 
seph Knighton,  and  the  whole  contention  resolved  itself  into 
one  as  to  the  relative  superiority  of  the  two  claims  of  title  put 
in  evidence  before  the  jury.  The  several  errors  assigned  arise 
exclusively  upon  the  rulings  of  the  Circuit  Court  on  the  evi- 
dence. 

The  first  assignment  is  based  upon  the  fact,  that  the  court 
permitted  the  defendant  to  prove  a  verbal  admission  by  the 
plaintiff,  that  he  had  never  had  any  title,  or  interest  in  the  land 
sued  for.  In  this  we  think  there  was  no  error.  The  deed 
from  Knighton  to  Clayton,  which  was  a  part  of  the  plaintiff's 
chain  of  title,  was  proved  to  liave  been  lost,  or  destroyed,  and 
was  not  produced  on  trial.  The  evidence  was  conflicting,  as  to 
whether  this  instrument  was  so  executed  as  to  convey  the  legal 
title — one  witness  testifying  that  it  was  neither  attested  by 
witnesses,  nor  acknowledged  before  any  officer  authorized  to 
take  acknowledgments  of  conveyances.  Whether  we  regard 
this  parol  admission  as  one  involving  a  material  matter  oi  fact 
and  of  laio.  so  mingled  as  to  be  incapable  of  separation,  or  as 
having  reference  to  the  contents  of  a  lost  instrument,  it  is 
equally  free  from  objection.  In  either  aspect,  it  would  be 
clearly  admissible  as  evidence. — Shmier  v.  Shepherd,  33  Ala. 
648;  1  Brick.  Dig.  p.  835,  §  436;  Lewis  v.  JJarris,  31  Ala. 
689  ;  1  Greenl.  Ev.  §  97.  There  are  several  other  exceptions 
of  the  same  character  appearing  in  the  record,  which  must  be 
overruled  as  not  well  taken. 

2.  The  question  propounded  to  the  plaintiff,  on  cross-exam- 
ination— "  Did  you  not  turn  the  land  papers  hack  to  ClaytonV 
— was  not  irrelevant.  It  was  not  permissible,  it  is  true,  to  prove 
this  fact  in  order  to  show  a  change  of  title  from  the  plaintiff 
to  Clayton,  who  was  his  alleged   vendor;  for  no  such  effect 
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would  be  produced  by  turning  the  papers  back  to  the  grantor, 
even  if  proved.  But  it  was  competent  to  corroborate  the  the- 
ory, that  the  deed  was  so  defectively  executed  as  to  convey  no 
title  to  plaintiff;  for,  if  cognizant  of  this  fact,  the  plaintiff 
would  be  more  likely  to  return  the  papers  as  worthless. 

3.  There  was  no  error  in  the  action  of  the  court  touching  the 
witness  Shaver,  or  the  agreed  statement  as  to  his  testimony. 
If  this  witness  had  been  in  court,  or  near  at  hand,  when  it  was 
proposed  by  plaintiff's  counsel  to  read  his  statement,  it  would 
clearly  have  been  the  duty  of  the  court  to  compel  the  plaintiff 
to  introduce  the  witness,  instead  of  his  mere  statement,  which 
would  have  become,  in  such  case,  only  secondary  evidence. 
In  other  words,  the  statement  should,  in  such  event,  have  been 
suppressed.  But  it  is  not  clear  from  the  bill  of  exceptions  that 
the  motion  to  suppress  was  made  in  time,  or  that  it  was  not 
made  after  the  defendant's  attorney  had  finished  reading  the 
writing  to  which  objection  was  taken. 

We  see  no  error  in  the  otiier  exceptions,  and  the  judgment 
must  be  affirmed. 

Per  Curiam. — Ko  costs  will  be  allowed  the  clerk  of  the 
court  below,  for  copying  in  this  record  the  bill  of  exceptions 
used  on  a  former  appeal  to  this  court. 


Jackson  v.  Bain. 

Statutoi'y  Trial  of  Right  of  Property  to  Cotton. 

1.  Nature  of  statutory  claim  suit. — A  statutory  claim  suit,  or  trial  of 
the  right  of  property,  is  not  an  independent  suit  which  may  be  inaugu- 
rated to  determine  the  disputed  title  to  property,  but  is  consequential  and 
dependent  upon  the  levy  of  valid  process  against  a  third  person. 

2.  Burden  of  proof  in  such  action. — In  such  action,  the  plaintifTin  the 
process  is  the  actor,  and  the  onua  is  on  him  to  show  the  levy  of  valid 
process  in  his  own  favor,  and  to  adduce  prima  facie  evidence  of  the  own- 
ership of  the  property  by  the  defendant  in  the  process ;  and  until  he  has 
done  this,  the  claimant  is  not  required  to  adduce  any  evidence. 

3.  Landlord's  lien  on  crop,  and  attachment  to  enforce  it.-  A  landlord's 
lien  on  the  crop  grown  on  rented  lands,  for  rent  and  advances  (Code,  §§ 
3467-72),  is  neither  a  jus  ad  rem,  nor  a  jus  in  re;  and  until  he  has  sued 
out  a  valid  attachment,  and  had  it  levied  on  the  crops,  he  can  not  recover 
in  a  statutory  claim  suit  against  a  third  person. 

4.  Defects  in  process  available  to  claimant. — If  the  process  levied  on  the 
property  is  voin,  the  plaintiff  can  not  recover  in  the  statutory  claim  suit; 
and  neither  consent  nor  waiver,  on  the  part  of  the  defendant,  can  remedy 
the  defect. 

5.  Attachment  issued  by  notary  public. — An  attachment  issued  by  a 
Vol.  lxxiv. 
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notary  public,  who  is  ex  officio  a  justice  of  the  peace,  returnable  to  the 
Circuit  Court,  is  void. 

6.  Error  without  injury  in  rulings  against  plaintiff. — When  the  record 
shows  that  the  plaintiff  never  can  recover,  rulings  against  him  by  the 
court  below,  however  erroneous,  can  not  injure  him,  and  are  no  ground 
of  reversal. 

Appeal  from  the  Circuit  Court  of  Marshall. 

Tried  before  the  Hon.  Leroy  F.  Box. 

This  was  a  statutory  trial  of  the  right  of  property  to  a  bale 
of  cotton,  and  fifty  bushels  of  cotton-seed,  on  w^Jiich  an  attach- 
ment was  levied  in  favor  of  .lames  L.  Jackson,  and  to  which  a 
claim  was  interposed,  under  the  statute,  by  James  S.  Bain. 
Under  the  rulings  of  the  court  bel^w,  to  which  exceptions 
were  duly  reserved  by  the  plaintiff,  there  was  a  verdict  and 
judgment  for  the  claimant ;  and  these  several  rulings  are  now 
assigned  as  error. 

Robinson  &  Brown,  for  the  appellant,  contended  that,  al- 
though the  plaintiff's  attachment  was  void,  under  the  authoi  ities 
cited  for  the  appellee,  the  defect  was  M'aived  by  the  defendant's 
appearance  without  objection,  and  the  claimant  could  not  go 
behind  the  judgment. 

Hamill  &  LusK,  contra^  cited  Vann  <&  Waiigh  v.  Adams, 
71  Ala.  475;  Nordlivgerv.  Gordmi,  72  Ala.  239.- 

STONE.  J. — The  present  controversy  originated  in  an 
attachment  for  rent,  sued  out  by  James  L.  Jackson,  the  appel- 
lant, through  his  agent,  and  against  Thomas  J.  King.  The 
attaclnnent  writ  was  levied  on  part  of  the  crop  grown  on  the 
rented  land.  This  suit  was  not  defended  by  King,  and  there 
was  judgment  against  him  by  default.  The  record  shows  these 
proceedings,  but  there  is  no  appeal  from  that  judgment. 

Soon  after  the  attachment  was  levied.  Bain,  the  appellee,  in- 
terposed a  claim  to  the  property  levied  on.  He  tiled  his  affida- 
vit of  ownership,  and  executed  the  necessary  claim-bond,  to 
institute  the  statutory  action,  known  in  our  jurisprudence  as  a 
trial  of  the  right  of  property.  This  is  not  an  independent  suit, 
which  parties  may  inaugurate  in  the  lirst  instance.  It  is  stat- 
utory, and  consequential  in  its  nature.  It  is  consequential,  or 
collateral  to  the  main  suit.  It  most  frequently  arises  when 
personal  goods  are  levied  on  under  execution  or  attachment 
against  one,  which  are  claimed  to  be  the  property  of  another. 
Tiie  interposition  of  such  claim,  by  affidavit  5nd  bond,  sus- 
pends sale  under  the  process,  until  the  issue  of  ownership  is  de- 
termined. The  issue  is  formed  by  an  averment,  by  the  plaintiff, 
that  the  property  seized  is  the  property  of  the  defendant  in 
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execution  or  attachment,  and  subject  thereto;  and  a  denial 
thereof  by  the  claimant.  The  burden  of  proof  in  this  issue  is 
on  the  plaintiff  in  execution  or  attachment. — Code  of  1876, 
§  3343.  He  must  first  offer  proof  of  prior  possession,  or  other 
evidence  of  ownership  in  defendant,  before  the  claimant  need 
offer  any  evidence  of  his  title.  Till  the  onus  is  shifted  by 
such  proof,  the  claimant  may  rest  on  plaintiff's  failure  to  sus- 
tain his  asserted  right. 

When,  however,  the  plaintiff  has  shown  2,  prima  facie  right 
of  recovery,  l\y  showing  prior  possession  in  defendant,  or  other 
proof  of  liability,  then  the  burden  of  proof  shifts,  and  the 
claimant  must  establish  his  right  to  the  property.  He  can  not 
show  that  the  right  anc^  title  is  in  a  third  person,  unless  he 
shows  that  he  has  acquired  that  third  person's  right. — 2  Brick. 
Digest,  480,  §  67;  Elliott  v.  Stocks,  67  Ala.  290":  But  still,  as 
stated  in  this  last  case,  tlie  omt-s  is  on  the  plaintiff  in  the  first 
instance. 

The  attachment,  by  which  the  present  proceedings  were  inau- 
gurated, was  issued  by  a  notary  public,  and  made  returnable  to 
the  Circuit  Court.  That  attachment  was  and  is  void  on  its 
face. —  Vann  c&  Waugli  v.  Adams,  71  Ala.  475.  The  present 
suit,  as  we  have  shown,  grew  out  of  that  attachment  and  its 
levy,  and  without  them  it  can  not  stand.  True,  the  landlord 
has  a  lien  on  the  crop  grown  for  rent  and  advances;  but  it  is 
not  a^'ws  ad  rem.,  nor  a  jus  in  re.  Till  attachment  is  levied, 
there  can  be  no  valid  trial  of  the  right  to  it,  in  the  present  form 
of  proceeding.  Till  such  levy,  tiie  conditions  are  not  presented 
which  authorize  such  trial.  The  action  being  statutory  and  ex- 
ceptional, the  statutory  requisites  must  precede  its  institution  ; 
and  neither  consent  nor  waiver  can  dispense  with  this  funda- 
mental condition  precedent:  it  is  jurisdictional.  The  attach- 
ment in  this  case  being  void,  it  has  no  greater  validity  than  if 
no  attempt  had  been  made  to  issue  it.  The  claimant  can  take 
advantage  of  it,  because  it  is  void — not  merely  irregular. 
2  Brick.  Dig.  480,  §  72.  He  can  take  advantage  of  it,  because  it  is 
the  first  and  fundamental  evidence  of  plaintiff's  right,  without 
which  he  can  not  recover.  Being  void,  the  first  step  can  not 
be  taken,  in  showing  a  prima  facie  right  of  recovery.  He 
falls  before  he  reaches  the  adversary's  outworks. — Flash  v. 
Paull,  29  Ala.  141. 

We  need  not  consider  the  several  rulings  of  the  Circuit  Court. 
Possibly,  the  correct  practice  would  have  been  to  rule  out  the 
attachment  and  levy,  as  worthless  and  immaterial.  It  matters 
not,  however,  what  the  special  rulings  of  the  Circuit  Court 
may  have  been.  The  plaintiff"  never  can  recover;  and  hence, 
even  if  erroneous  rulings  were  committed  ill  submitting  ques- 
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tions  to  the  jury  which  the  court  should  have  -decided,  they  did 
the  appelhint  no  harm. — 1  Brick.  Dig.  780,  §  96. 
Affirmed. 


Barber  v.  TVilliams. 

Statutory  Real  Action  in  nature  of  Ejectment. 

1.  Alienation  by  widow,  before  da»rer  asglgncd. — Until  dower  is  assigned 
to  tfie  widow,  she  has  the  right  to  retain,  free  from  the  payment  of  rent, 
possession  of  the  dwelling-house  in  which  her  husband  most  usually 
resided  next  before  his  death  (Code,  §  2238) ;  but^  she  has  no  specific 
estate  or  interest  which  slie  can  assign  to  another,  and  the  heir  may  re- 
cover against  her  alienee,  although  he  could  not  disturb  her  possession 
before  an  assignment  of  dower. 

2.  Widoiv's  right  of  homestead  exemption ;  alienation  of  homestead. 
The  widow's  right  of  homestead  exemption,  under  the  provisions  of  the 
constitution  of  1868,  is  the  right  to  remain  in  the  occupancy  of  the  home- 
stead of  her  deceased  husband  during  her  life ;  and  this  right  she  may 
abandon,  and  does  abandon,  as  agiiinst  the  heir,  by  an  alienation  to 
another  person. 

Appeal  from  the  Circuit  Court  of  ]VIontgomer3\' 

Tried  before  tlie  Hon.  Jno.  P.  Hubbard. 

This  action  was  brought  by  Jeannetta  Williams,  an  infant, 
suing  by  her  next  friend,  against  Robert  Barber  and  his  wife, 
to  recover  the  possession  of  a  city  lot  in  Montgomery,  particu- 
larly described  in  the  complaint,  with  damages  for  its  deten- 
tion ;  and  was  commenced  on  the  3d  May,  1882.  The  defend- 
ants pleaded  not  guilty,  accom])anied  with  !»  suggestion  of  ad- 
verse possession  and  the  erection  of  valuable  improvements; 
and  the  cause  w*ds  tried  on  issue  joined  on  these  pleas.  The 
plaintilf  claimed  the  premises  as  the  sole  child  and  heir  at  law 
of  John  M.  Williams,  deceased ;  and  she  proved  on  the  trial, 
as  the  bill  of  exceptions  shows,  the  death  of  her  father  in  1869, 
his' possession  and  ownership  of  the  premises  as  his  residence, 
and  her  birth  a  few  months  after  his  death,  while  her  mother, 
the  widow,  was  still  in  the  occupation  of  the  premises.  The 
defendants  claimed  as  sub-purchasers  from  Mrs.  Laura  A.  Wil- 
liams, the  widow,  who,  on  the  12th  April,  1876,  sold  and  con- 
veyed, by  quit-claim  deed,  to  W.  S.  LaGrone,  who  afterwards 
sold  and  conveyed  to  Mrs.  Barber.  The  bill  of  exceptions 
states,  that  "the  evidence  adduced  on  the  trial  tended  to  show 
that,  at  the  death  of  said  John  M.  Williams,  the  lot,  with  the 
improvements  thereon,  was  not  worth  more  than  $600  to  $800 ; 
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that  said  "Williams  left  a  small  personal  property,  consisting  of 
household  and  kitchen  furniture  worth  not  more  than  $100  to 
$200,  and  owed  no  debts  ;  that  no  dower  or  homestead  was  ever 
assigned  to  his  widow  by  metes  and  bounds,  and  she  never  ap- 
plied to  any  court  therefor ;  that  she  and  her  child  (the  plain- 
tiff) lived  on  the  premises  for  some  time  after  the  death  of  her 
said  husband,  but  she  had  rented  them  out  at  the  time  of  the 
sale  and  conveyance  to  said  LaGrone.  and  was  not  then  in  pos- 
session thereof ;  and  that  the  said  Laura  A.  Williams,  the  widow, 
is  still  living,  and  the  plaintiff  is  living  with  her."  On  this 
evidence,  the  defendants  requested  the  court,  in  writing,  to 
charge  the  jury  as  follows :  "  If  the  jury  find,  from  the  evi- 
dence, that  the  property  sued  for  was  the  homestead  and  resi- 
dence of  said  John  M.  Williams  at  the  time  of  his  death,  and 
was  not  worth  more  than  $1,000,  and  consisted  of  a  house  and 
lot  of  the  dimensions  described  in  the  complaint ;  and  that  he 
left  a  widow  surviving  him,  likewise  in  possession  at  his  death ; 
then  the  widow  had  a  right  to  hold  the  whole,  by  virtue  of  her 
homestead  and  dower  right,  without  any  assignment  by  metes 
and  bounds ;  and  her  conveyance,  she  being  in  possession  claim- 
ing it,  conveyed  to  her  purchaser  the  right  to  hold  the  said 
premises  during  her  life;  and  if  the  widow  is  still  alive,  the 
plaintiff,  as  the  alleged  heir  of  said  John  M.  Williams,  can  not 
now  recover  the  said  premises  from  said  purchaser."  The  court 
refused  to  give  this  charge,  and  the  defendants  excepted  to  its 
refusal ;  and  its  refusal  is  now  assigned  as  error. 

Watts  &  Son,  and  Rice  &  Wiley,  for  appellants. — As  there 
were  no  debts,  there  was  no  necessity  for  administration  on  the 
estate  of  J.  M.  Williams ;  and  as  the  value  of  the  homestead 
was  less  than  the  law  allowed  to  the  widow,  proceedings  for  an 
allotment  would  have  been  a  useless  ceremony  and  expense. 
Thompson  on  Homestead,  §§  652-3,  833;  JSeecher  v.  Baldy, 
7  Mich.  488  ;  Thomas  v.  Dodge,  8  Mich.  50 ;  Simpson  v.  Simp- 
son, 30  Ala.  225 ;  Gamble  v.  Reynolds,  42  Ala.  236. 

Sayre  &  Graves,  contra. — When  there  are  no  debts,  there 
is  no  necessity  for  an  administration  ;  but  the  rights  of  the  heir 
at  once  attach,  and  can  not  be  defeated  by  any  act  on  the  part 
of  the  widow.  The  widow  was  entitled  to  remain  in  the  pos- 
session of  the  property  until  her  dower  was  assigned,  notwith- 
standing the  infancy  of  the  heir,  and  she  was  entitled  to  retain 
possession  as  a  homestead  ;  but  she  had  no  estate  which  she 
could  alien  as  dower,  and  her  alienation  was  an  abandonment 
of  the  homestead. —  Wallace  v.  Hall,  19  Ala.  367 ;  Miller  v. 
Marx,  55  Ala.  341. 
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BRICKELL,  C.  J. — 1.  Until  dower  is  assigned,  the  statute 
secures  to  the  widow  the  nght  to  retain,  free  from  the  payment 
of  rent,  possession  of  "  the  dwelling-house  where  her  husband 
most  usually  resided  next  before  his  death." — Code  of  1876, 
§  2238.  Tlie  right  may  continue  for  an  indefinite  period,  and 
during  its  continuance  she  can  take  the  rents  and  profits,  ap- 
propriating them  to  her  own  use.  But,  until  dower  is  assigned, 
she  has  no  specific  interest  or  estate  in  the  lands:  the  right  to 
dower  is  in  its  nature  rather  a  right  of  action,  and  it  is  not 
assignable  otherwise  than  by  a  release  to  the  heir  or  terre-tenant, 
which  operates  by  way  of  extinguishment,  and  not  by  way  of 
conveyance. —  Weaver  v.  Crenf^havj,  6  Ala.  873;  Shelton  v.  Car- 
roll, 16  Ala.  148 ;  Cook  v.  Wehh,  18  Ala.  810;  Wallace  v.  Ball, 
19  Ala.  367 ;  Saltmarsh  v.  Smith,  32  Ala.  404.  Immediately 
on  the  death  of  the  ancestor,  lands  not  devised  descend  to  the 
heir  at  law,  wl)o  is  entitled  to  possession,  unless  the  descent  is 
intercepted  by  the  act  of  the  personal  representative,  in  the 
exercise  of  the  authority  over  real  estate  which  the  statutes 
confer.  While  the  widow  retains  possession  of  the  dwelling- 
house,  she  can  not  be  ousted  by  the  heir;  for  it  is  his  duty  to 
cause  dower  to  be  assigned  her,  and  until  the  assignment  her 
statutory  rigiit  of  possession  continues. — Shelton  v.  Carroll,  su- 
pra. But,  as  she  has  not  a  fixed,  determinate  interest,  or  an 
estate  in  the  lands,  and  as  her  alienation  to  a  stranger,  before 
dower  is  assigned,  passes  no  estate  or  interest,  the  heir  can  suc- 
cessfully maintain  ejectment,  or  the  corresponding  statutory 
action,  against  the  alienee,  or  one  entering  under  him,  for  the 
recovery  of  possession. —  Wallace  v.  Hall,  supra. 

2.  There  can  be  no  doubt  that,  at  and  prior  to  the  death  of 
the  ancestor,  his  occupancy  had  impressed  the  character  of 
homestead  upon  the  premises  in  controversy.  The  only  law  of 
force  at  his  death,  whicli  conferred  upon  the  widow  surviving 
the  right  to  remain  in  the  occupancy  of  the  premises  as  a  home- 
stead, was  the  constitution  of  1868.  There  was  no  statute  then 
in  existence,  declaratory  of,  or  defining  or  enlarging  the  right. 
The  construction  of  the  constitution  is,  that  it  confers  upon  the 
widow  the  right  to  remain  in  the  occupancy  of  the  homestead 
of  her  deceased  husl^and  during  her  life, — a  right  it  is  contem- 
plated will  be  enjoyed  in  common  with  the  minor  children  of 
the  marriaee,  during  their  minority;  and  that  the  right  may  be 
enjoyed,  tlfie  homestead  is  exempt  from  administration,  and 
from  descent  or  devise,  during  her  life.  If  there  be  no  widow, 
a  like  right  is  secured  to  the  children,  during  their  minoritf. 
Miller  V.  Marx,  55  Ala.  322.  ■  As  is  said  in  this  case,  the  right 
of  the  widow,  or  of  the  minor  children,  is  that  of  occupancy — 
it  does  not  include  a  right  to  conveyor  incumber  the  homestead. 
Occupancy  as  a  home,  as  a  dwelling-place,  is  the  fact  which  im- 
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presses  upon  land  the  character  of  a  homestead,  drawing  it 
within  the  influence  of  constitutional  or  statutory  provisions, 
exempting  it  from  liability  for  the  payment  of  debts,  or  from 
subjection  to  administration,  or  intercepting  the  descent  to  the 
heir. — McConnaughy  v.  Baxter,  55  Ala.  379 ;  Boyle  v.  Shul- 
Ttian,  59  Ala.  566.  If  the  ancestor,  while  in  life,  had  aban- 
doned the  occupation  of  the  premises  as  a  dwelling-place,  ac- 
quiring a  homestead  elsewhere,  from  them  the  exemption  al- 
lowed by  the  constitution  would  have  been  withdrawn,  and 
would  have  been  extended  to  the  new  dwelling-place  he  ac- 
quired. The  widow,  not  resting  under  disability,  may,  after 
the  death  of  the  husband,  abandon  the  homestead,  and  acquire 
a  new  homestead  elsewhere,  precisely  as  he  could  have  done 
while  living. —  Wright  v.  Dunning,  46  111.  275.  How  far  her 
abandonment  would  affect  the  rights  of  the  minor  children,  is 
not  now  the  matter  of  consideration.  The  abandonment  works 
a  destruction  of  her  privileges ;  and  as  she  has  no  power  of 
alienation,  if  she  does  alien  it,  like  the  alienation  of  her  right 
of  dower  before  assignment,  the  descent  to  the  heir  is  not 
thereby  interrupted,  and  he  may  maintain  ejectment  against 
her  alienee,  or  those  entering  under  him. 

The  instruction  requested  was  properly  ref  ued  ;  and  as  its  re- 
fusal forms  the  only  matter  of  the  assignment  of  errors,  the 
judgment  must  be  affirmed. 


Pollard  V,  Hanrick. 

Statutory  Real  Action  in  nature  of  Ejectment. 

1.  Sale  of  decedent's  lands,  for  distribution;  conclusiveness  of  order  on 
collateral  attack,  and  presumptions  in  favor  of. — When  a  sale  of  lands  by 
an  administrator  under  a  probate  decree,  for  distribution,  is  collaterally 
attacked, — as  where  the  heirs  bring  ejectment  against  a  person  claiming 
under  the  sale, — mere  irregularities  in  the  proceedings,  which  would  be 
available  on  demurrer,  or  on  error  or  appeal,  will  not  avoid  the  sale  ;  and 
a  liberal  construction  will  be  placed  upon  the  language  used,  in  order  to 
sustain  the  jurisdiction  of  the  court. 

2.  Same;  sufficiency  of  petition. — An  allegation  in  the  petition  that  the 
lands  "  can  not  be  equally,  equitably  divided"  without  a  sale,  being  liber- 
ally construed,  is  the  equivalent  of  an  allegation  that  they  can  not  be 
*^  equitably  divided"  without  a  sale  (Code,  §  2449),  and  is  sufficient  to 
sustain  the  jurisdiction  of  the  court  to  grant  the  order. 

3.  Same;  execution  of  conveyance  to  purchaser. — In  reference  to  such 
sales,  the  theory  of  the  law  is,  that  the  court  itself  is  the  vendor,  and  the 
person  authorized  to  execute  a  deed  to  the  purchaser  is  merely  its  agent, 
or  instrument ;  and  if  the  administrator  dies  without  having  executed  a 
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conveyance  as  ordered,  after  the  purchase-money  has  been  paid  and  the 
sale  confirmed,  the  court  may  appoint  and  authorize  another  person  to 
execute  a  conveyance. 

4.  Title  acquired  by  defendant  after  commencement  of  suit. — Since  the 
plaintiff  in  ejectment,  or  the  statutory  action  in  the  nature  of  ejectment, 
must  show  title  in  himself  at  the  commencement  of  the  suit,  and  also  at 
the  time  of  the  trial ;  the  defendant  may  defeat  a  recovery,  under  a  plea 
puis  darrein  continuance,  by  showing  title  in  himself  acquired  or  per- 
fected after  the  commencement  of  the  suit. 

Appeal  from  the  Circuit  Court  of  Butler. 

Tried  before  the  Hon.  Jno.  P.  Hubbard. 

This  action  was  brought  Ijy  Mary  Pollard  and  others,  against 
John  M.  Hanrick  and  others,  to  recover  a  tract  of  land  partic- 
ularly described  in  the  complaint,  with  damages  for  its  deten- 
tion;  and  was  commenced  on  the  24th  May,  1881.  The 
plaintiffs  claimed  as  the  heirs  at  law  of  Amanda  R.  Earnest, 
deceased,  who  was  seized  and  possessed  of  the  land  at  the  time 
of  her  death,  the  date  of  which  is  not  shown  by  the  record  ; 
while  tlie  defendants  claimed  the  portions  of  which  they  were 
respectively  in  possession,  and  for  which  only  each  one  defended, 
under  conveyances  from  John  Gamble,  who  purchased  at  a 
sale  made  by  R.  R.  Wright,  as  the  administrator  of  the  estate 
of  said  Amanda  R.  Earnest,  under  an  order  and  decree  of  the 
Probate  Court  of  said  county.  The  order  of  sale  was  granted 
on  the  9th  December,  1867,  and  was  founded  on  a  petition 
filed  by  said  administrator,  under  oath,  which  contained  the 
following  (with  other)  allegations :  "Your  petitioner  further 
represents,  that  said  estate  owes  some  debts  that  are  now  due 
and  unpaid, — for  instance,  her  medical  bill,  and  funeral  ex- 
penses ;  also,  that  after  said  debts  are  paid,  said  lands  can  not 
be  equally,  equitably  divided  among  the  heirs,  without  a  sale 
thereof."  The  ordec  recites  that  the  petition  is  "  for  an  order 
to  sell  the  lands  of  said  estate  for  the  purpose  of  division,  and 
upon  the  ground  that  the  same  can  not  be  equitably  divided 
among  the  heirs  of  said  estate  ;"  and  it  is  in  all  respects  regu- 
lar on  its  face.  The  sale  was  made  by  the  administrator,  pur- 
suant to  the  terms  of  the  decree ;  Gamble  becoming  the  pur- 
chaser, at  the  price  of  $480,  one  half  of  which  sum  was  paid  in 
cash.  The  sale  was  reported  by  the  administrator  to  the  court, 
and  was  by  it  confirmed  on  the  8th  March,  1870;  and  on  the 
12th  May,  1871,  the  administrator  having  reported  the  pay- 
ment of  the  purchase-money  in  full,  the  court  made  an  order 
directing  him  to  execute  a  convej'ance  of  the  lands  to  said 
Gamble  as  the  purchaser.  The  administrator  afterwards  made 
a  final  settlement  of  his  administration,  and  accounted  for  the 
purchase-money  of  the  land ;  and  he  subsequently  died  without 
having  executed  a  conveyance  to  said  Gamble.  On  the  1st 
November,  1881,  after  the  commencement  of  this  suit,  said 
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John  M.  Hanrick  and  Rebecca  Wright,  two  of  the  defendants, 
filed  their  petition  in  the  Probate  Court,  alleging  the  facts 
above  stated,  and  their  respective  purchases  from  Gamble,  and 
asking  that  a  suitable  person  might  be  appointed  by  the  court 
to  execute  a  conveyance  to  each  of  them.  On  the  hearing  of 
this  petition,  as  the  decree  recites,  the  heirs  and  distributees  of 
the  estate  being  present  by  attorney,  "  and  E.  Crenshaw,  ad- 
ministrator ad  litem  of  said  Amanda  R.  Earnest,"  and  the 
averments  of  the  petition  being  "  established  to  the  satisfaction 
of  the  court  by  legal  and  competent  evidence,"  the  court  ap- 
pointed Edward  Crenshaw  as  a  suitable  person,  and  authorized 
and  directed  him  to  execute  conveyances  to  said  petitioners  as 
prayed.  Said  Crenshaw,  as  commissioner,  afterwards  executed 
conveyances  in  accordance  with  the  decree  ;  and  these  convey- 
ances were  offered  in  evidence  by  the  defendants,  under  a  plea 
jntis  darrein  continuance. 

The  plaintiffs  raised  various  objections,  both  on  the  pleadings 
and  evidence,  to  the  sufficiency  and  validity  of  these  proceed- 
ings, all  of  which  were  overruled  by  the  court ;  and  the  court 
charged  the  jury,  on  the  request  of  the  defendants,  "  that  they 
must  find  for  the  defendants,  on  their  plea  since  the  last  con- 
tinuance, if  they  believed  the  evidence."  The  plaintiffs  ex- 
cepted to  this  charge,  and  they  now  assign  it  as  error,  with  the 
adverse  rulings  on  the  pleadings,  and  the  several  rulings  on  evi- 
dence to  which  exceptions  were  reserved. 

J.  C.  Richardson,  and  J.  M.  Whitehead,  for  appellant. 

John  Gamble,  contra.     (Is^o  briefs  on  file.) 

SOMERVILLE,  J. — The  action  is  one  of  ejectment  under 
the  statute,  brought  by  the  plaintiffs  claiming  as  the  heirs  of 
Amanda  R.  Earnest.  The  defendants  claim  title  under  one 
Gamble,  who  purchased  the  lands  in  controversy  at  an  admin- 
istrator's sale,  under  an  order  of  tlie  Probate  Court  made  for 
distribution. 

It  is  insisted,  in  tiie  first  place,  that  the  order  of  sale 
made  by  the  Probate  Court  was  void  for  want  of  jurisdiction, 
because  the  petition  filed  by  the  administrator  was  fatally  de- 
fective in  its  allegations.  The  statute  provides,  that  a  sale  of 
lands  for  distribution  may  be  made  when  such  lands  "can 
not  be  equitably  divided  among  the  heirs  or  devisees." — Code, 
1876,  §  2449.  The  averment  of  the  administrator's  petition, 
which  was  filed  in  October,  1867,  was,  that  the  lands  could  not 
be  '"''equally.,  equitably  divided"  among  the  heirs  without  a  sale. 

The  governing  principle  is,  that  when  the  validity  of  such  a 
sale  is  collaterally  attacked,  as  is  attempted  in  this  case,  it  can 
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not  be  avoided  for  mere  irregularities,  which  might  prove  fatal 
on  direct  attack,  as  grounds  of  successful  demurrer,  or  of  reversi- 
ble error  in  the  appellate  coirrt.  The  jurisdiction  of  the  court 
ordering  the  sale  will  be  sustained,  if  the  application  or  petition 
contains  substantially  the  necessary  allegations  prescribed  by 
statute.  Nor  is  it  required  that  the  precise  words  or  language 
indicated  by  the  statute  should  be  used.  It  is  sufficient,  if 
words  of  equivalent  import  or  meaning  are  used.  These  prin- 
ciples have  been  often  declared,  and  are  well  settled. — Bland  v. 
Bowie^  53  Ala.  152 ;  King  v.  Kent^  29  Ala.  542 ;  Wilhurn  <& 
Co.  V.  McCalley,  63  Ala.  436. 

2.  It  is  an  important  rule  of  construction,  in  all  such  cases, 
that,  on  collateral  attack  of  proceedings  of  this  nature,  every 
reasonable  intendment  will  be  made  in  favor  of  the  validity  of 
titles  acquired  under  them.  'I  he  language  of  the  petition  will 
be  construed  liberally  for  the  maintenance  of  the  decree,  and 
no  hyper-critical  construction  will  be  indulged  favorable  to  its 
overthrow. — Bibh  v.  Bishop  Cobbs'  Orphans  Home,  61  Ala. 
326 ;  King  v.  Kent,  29  Ala.  553  ;  WrigMs  Heirs  v.  Ware, 
50  Ala.  549. 

Under  these  rules  of  construction,  the  averment  of  the  peti- 
tion in  question  is,  in  our  opinion,  sufficient.  The  plain  and 
common-sense  meaning  of  the  phrase  used  is  not  to  be  des- 
troyed by  the  mere  awkwardness  of  a  redundant  expression. 
Equality  is  often  said  to  be  eqxiity.  Equally  and  equitably 
were  evidently  used  by  the  pleader  as  verbal  synonyms,  and 
were  so  understood  by  the  primary  court.  A  liberal  construc- 
tion will  very  clearly,  uphold  the  language  of  the  petition,  as 
being  of  equivalent  import  with  that  prescribed  by  the  statute. 
Satcherv.  Satcher,  41  Ala.  26  ;    Warnockv.  Thomas,  48  Ala.  463. 

3.  The  Probate  Court  was  full}'  invested  with  the  authority 
to  appoint  another  person  than  the  administrator,  to  execute  a 
conveyance  of  the  land  to  the  purchaser.  Gamble.  The  sale 
had  been  reported  to  the  court  as  regularly  made  under  a  valid 
decree,  and  the  purchase-money  was  shown  to  have  been  fully 
paid.  The  court  had  confirmed  the  sale,  and  ordered  the  ad- 
ministrator to  make  the  conveyance.  The  death  of  the  admin- 
istrator, after  the  making  of  this  order,  was  a  contingency 
which,  in  our  opinion,  would  justify  the  subsequent  order  ap- 
pointing and  authorizing  Crenshaw  to  carry  out  the  order  by 
making  the  conveyance.  The  statute  provides,  as  now  amended 
by  the  act  of  March  1,  1881,  that  "after  such  confirmation, 
and  when  the  whole  of  the  purchase-money  has  been  paid  by 
the  purchaser,  or  any  person  holding  under  him,  on  the  appli- 
cation of  such  person,  or  such  jperson  holding  under  him,  or 
that  of  the  executor  or  administrator,  the  court  must  order  a 
conveyance  to  be  made  to  such  purchaser  by  such  executor  or 
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administrator,  or  such  other  person  as  the  court  irMy  appoint^ 
conveying  all  right,  title  and  interest,  which  the  deceased  had 
in  such  lands  at  the  time  of  his  death ;  and  such  order  shall 
operate  to  vest  the  title  of  the  decedent  in  such  purchaser." 
Session  Acts  1880-81,  p.  29  ;  Code,  1876,  §  2468. 

The  theory  of  the  law  is,  that  the  court,  and  not  the  admin- 
istrator, is  the  true  and  real  vendor ;  and  the  person  authorized 
to  convey,  whether  the  administrator,  or  some  other  suitable 
person,  is  the  mere  agent,  or  instrument  of  the  court,  carrying 
out  its  instructions  under  the  powers  conferred  by  the  statute. 

It  is  no  valid  objection,  that  the  title  of  the  defendants  was 
perfected  after  the  commencement  of  the  present  suit.  The 
rule  in  ejectment  is,  that  the  plaintiff  is  not  entitled  to  recover, 
unless  he  can  show  title  both  at  the  commencement  of  the 
action,  and  at  the  time  of  trial,  or  judgment  rendered.  If  his 
title  be  destroyed,  or  terminate,  between  the  commencement  of 
suit  and  the  day  of  trial,  he  can  not  recover. — Scfranton  v. 
Ballard,  64  Ala!  402.  When  the  order  of  the  Probate  Court 
was  executed,  authorizing  Crenshaw  to  convey  the  lands  to 
Gamble,  the  title  of  the  heirs  was  divested;  and  this  was 
necessarily  fatal  to  the  successful  maintenance  of  their  suit, 
when  set  up  by  plea  puis  darrein  continuance,  which  was  the 
proper  method  of  raising  the  issue. — Feagin  v.  Pearson, 
42  Ala.  332. 

There  is  no  error  in  the  rulings  of  the  Circuit  Court,  and 
the  judgment  is  affirmed. 


Adams  v.  Munter  &  Brother. 

Creditor's  Bill  m  Equity  to  set  aside  Judgment  as  Fraudulent. 

1.  Issues  out  of  chancery ;  when  ordered. — Under  the  statutory  provi- 
sions relating  to  issues  out  of  chancery,  and  declaring  that  the  court 
""  must  direct  an  issue  to  be  made  up  whenever  it  is  necessary  for  any 
fact  to  be  tried  by  a  jury  "  (Code,  §  3890),  although  there  may  be  cases 
in  which,  the  evidence  being  plain  and  clear,  it  might  be  a  reversible 
error  for  the  chancellor  to  order  the  issue  to  be  submitted  to  a  jury,  the 
question  must  necessarily  be  submitted  to  his  discretion,  when  the  evi- 
dence is  indeterminate,  or  conflicting;  and  where  the  record  shows  that 
"the  plaintiff's  right  of  recovery  depended  largely  on  inferences  to  be 
drawn  from  suspicious  circumstances,  against  positive  testimony  to  the 
contrary,"  this  court  can  not  say  that  he  erred  in  submitting  the  question 
of  fact  to  a  jury. 

2.  Same  ;  objections  to  verdict,  and  decree  non  obstante. — When  the 
finding  of  the  jury  is  based  on  illegal  or  insufficient  evidence,  or  on  im- 
proper rulings  by  the  presiding  judge,  the  chancellor  may  disregard  it; 
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and  he  may  award  a  venire  de  novo,  with  more  specific  instructions,  if  he 
chooses  to  give  them  ;  but,  when  no  certified  exceptions  are  brought  be- 
fore him,  and  the  record  does  not  show  what  evidence  was  adduced  on 
the  trial  before  the  jury,  this  court  can  not  declare  that  the  complainant 
was  entitled  to  a  decree  non  obstante  veredicto,  because  the  finding  of  the 
jury  is  not  sustained  by  the  depositions  on  file  in  the  cause. 

Appeal  from  tlie  Chancery  Court  of  Montgomery. 
Heard  before  the  Hon.  Jno.  A.  Foster. 
The  bill  in  this  case  was  filed  on  the  2d  July,  1879,  by  J.  R. 
Adams,  as  a  simple-contract  creditor  of  Munter  &  Brother,  a 
mercantile   partnership  doing   business  in  the  city  of  Mont- 
gomery, against  the  said  Munter  &  Brother,  individually  and 
as  partners,  and  against  J.  Abraham  &  Brother,  another  mer- 
cantile firm  in  Montgomery ;  and  sought  to  set  aside,  on  the 
ground  of  fraud,   a  judgment  which  Munter  &  Brother  had 
confessed  in  favor  of  said  Abraham  &  Brother,  and   to  con- 
demn in  the  hands  of  Abraham  &  Brother  moneys  which  they 
had  collected  under  execution  on  said  judgment.     The  judg- 
ment in  favor  of  Abraham  &  Brother  was  for  $1,581,  and  was 
confessed  on  the   19th  December,  1878.     The  complainant's 
debt  was  for  a  balance  due  on   account  of  money  loaned,  for 
which  he  had  held  the  note  of  Munter  &  Brother,  indorsed  by 
Abraham  &  Brother ;  which  note  he  surrendered  to  Munter, 
on  the  2d  December,  1878,  and  took  his  check  on  the  Planters' 
and  Merchants'  Bank  for  $600,  payment  of  which  was  refused 
on  the  ground  that  the  drawer  had  no  funds.     The  bill  alleged 
that  Munter  &  Brother  were  at  that  time  insolvent,  and  were 
known  to  be  so  by  said  Abraham   &  Brother;  and   that  the 
judgment  in  favor  of  the  latter  was  without  consideration  in 
fact,  and  was  confessed  with  the  intention  and  purpose,  on  the 
part  of  both  Munter  tt  Brother  and   Abraham   &  Brother,  of 
defrauding  the  creditors  of  the  former,  and   particularly  the 
complainant.     An  answer  was  filed  by  J.  Abraham,  denying 
the  charges  of  fraud,  and  insisting  on  the  validity  of  his  judg- 
ment ;  and  on  his  death  pending  tlie  suit,  the  cause  was  revived    ' 
against  his  administrator.     An  answer  was  also  filed  by  Munter 
&  Brother,  denying  the  charges  and  allegations  of  fraud,  but 
admitting  their  insolvency  at  the  time  the  judgment  was  con- 
fessed. 

The  cause  being  submitted  for  decree,  on  the  pleadings  and 
proof,  and  on  exceptions  to  the  testimony,  as  noted  by  the 
register,  the  chancellor  rendered  an  interlocutory  decree,  as 
follows :  "  On  consideration,  it  appearing  to  the  court  that  this 
cause  depends  very  largely,  if  not  entirely,  upon  a  question  of 
fact,  which  should  be  tried  by  a  jury,  it  is  ordered  that  an  issue 
of  fact  be  made  up  between  the  complainants  (?),  to  be  tried  by 
a  jury  ;  and  that  the  trial  of  such  issue  be  sent  to  the  Circuit 
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Court  of  Montgomery  county  for  determination,  or  verdict  by 
a  jury,  under  the  direction  and  instruction  of  said  Circuit  Court ; 
upon  the  trial  of  which  issue,  the  said  court  will  submit  to  the 
jury  like  evidence  as  in  a  suit  at  law,  and  such  parts  (or  the 
whole)  of  the  pleadings  and  proceedings  in  this  cause,  and 
the  depositions  of  the  witnesses  on  file,  as  may  be  pertinent  to 
the  said  issue  and  legally  admissible ;  and  the  admission  of 
such  depositions  shall  not  prevent  the  attendance  and  examina- 
tion in  person  of  the  said  witnesses,  or  of  the  said  parties  to 
this  suit  or  any  of  them.  .  .  And  it  is  further  ordered  that 
the  issue,  so  to  be  submitted  and  tried  under  the  direction  and 
instruction  of  said  Circuit  Court,  shall  be  as  follows :  Was  the 
debt  upon  which  said  Munter  &  Brother  confessed  judgment 
in  the  Circuit  Court  of  Montgomery,  as  described  in  the  plead- 
ings, a  simulated  debt,  or  was  it  a  Ixmafide  subsisting  indebted- 
ness at  the  time  the  confession  of  judgment  was  made." 

The  proceedings  had  on  the  trial  in  the  Circuit  Court  are  not 
set  out  in  the  record,  and  are  only  referred  to  in  the  final  decree, 
which  is  in  these  words  :  "  This  cause  was  submitted  for  decree 
on  the  pleadings  and  proof,  as  shown  by  the  note  of  the  testi- 
mony, at  the  April  term,  1881,  when  an  order  was  made  sending 
an  issue  of  fact  to  be  tried  by  a  jury  in  the  Circuit  Court ;  and 
now  tlie  cause  comes  on  further  to  be  heard  upon  such  sub- 
mission, the  verdict  and  proceedings  in  said  Circuit  Court 
having  been  certified  to  this  court,  and  made  a  part  of  the 
proceedings  in  this  cause.  And  on  further  consideration,  it 
appearing  from  the  said  verdict  of  the  jury  that  the  debt  upon 
which  said  judgment  was  confessed  was  not  simulated,  but  was 
a  honajide  subsisting  one,  and  thereupon  it  appearing  to  the 
court  that  such  confession  of  judgment  was  not  fraudulent 
and  void ;  it  is  ordered,  adjudged  and  decreed,  that  the  bill  of 
complaint  in  this  cause  be,. and  the  same  is  hereby,  dismissed 
out  of  this  court." 

The  interlocutory  order  submitting  the  issue  of  fact  to  a 
jury,  and  the  final  decree  dismissing  the  bill,  are  now  assigned 
as  error. 

GuNTER  &  Blakey,  for  the  appellant. — The  chancellor  ought 
not  to  have  submitted  the  decision  of  the  case  to  a  jury,  but 
should  himself  have  determined  the  law  applicable  to  the  facts 
proved,  and  pronounced  the  conclusion  which  the  law  draws 
from  the  undisputed  facts.  The  case  was  prepared  for  final 
hearing,  and  was  submitted  for  decree  on  the  pleadings  and 
proof.  The  chancellor  was  the  court  appointed  by  law  to  de- 
cide the  case,  and  the  evidence  was  all  before  him.  A  stronger 
case  of  fraud  was  never  made  out,  and  he  had  but  to  apply 
legal  principles  and  presumptions  to  the  undisputed  facts.     As 
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to  the  facts  on  wliich  the  complainant  relied  as  establishing 
fraud,  there  was  no  conflict  in  the  evidence ;  and  the  legal 
principles  applicable  to  these  facts  were  well  established. 
Hvhbard  v.  Allen,  59  Ala.  283 ;  Harrell  v.  Mitchell,  61  Ala. 
270;  Hamilton  v.  BlackweU^QO  Ala.  545;  Bnmp  on  Fraud. 
Conv.  50-51;  Lincoln  v.  Clajlin,1  "Wall.  132 ;  Borland  v. 
Mayo,  8  Ala.  112.  There  being  no  conflict  in  the  evidence  as 
to  the  facts  showing  fraud,  it  was  the  duty  of  the  chancellor  to 
draw  the  necessary  conclusion,  instead  of  remitting  the  com- 
plainant to  the  uncertain  verdict  of  a  jury.  From  his  decision, 
if  adverse,  the  complainant  would  have  had  a  right  of  appeal 
to  this  court ;  and  the  reference  to  the  jury,  in  effect,  deprived 
him  of  this  right,  since  the  decree  is  founded  on  the  verdict. 
The  submission  of  the  issue  to  the  jury  has  the  further  effect 
of  enlarging  the  note  of  the  testimony  on  which  the  cause 
was  submitted,  and  thereby  giving  an  undue  advantage  to  a 
party  whose  conscience  is  elastic.  It  is  submitted  that  the 
chancellor  should  himself  have  decided  the  issue  presented,  and 
should  have  rendered  a  decree  for  the  complainant  non  obstante 
veredicto. —  Whalley  v.  Whalley,  3  Bligh,  P.  C.  16  ;  Bovitt  v. 
Hitchcock,  3  Law  Rep.,  Chan.  Ap.  419;  2  Dan.  Ch.  Pr.  1072, 
and  notes,  4th  ed.;  Atwood  v.  Smith,  11  Ala.  911 ;  Kennedy  v. 
Kennedy,  .2  Ala.  625 ;  Pryor  v.  Adams,  1  Amer.  Dec,  533, 
and  note. 

Sayre  &  Graves,  contra. — An  issue  of  fact  for  the  decision 
of  a  jury  is  only  intended  to  satisfy  the  mind  and  conscience 
of  the  chancellor,  and  is  not  conclusive  on  hint;  nor  is  the  ver- 
dict conclusive  on  the  parties,  when  properly  presented  for  re- 
vision.— Anon.,  35  Ala.  229,  and  cases  cited ;  2  Dan.  Ch.  Pr. 
1120.  The  question  of  fraud  vel  iion,  as  presented  by  the 
pleadings,  was  eminently  proper  for  the  decision  of  a  jury; 
and  the  record  presents  no  data  for  reviewing  their  verdict. 

STONE,  J— Section  3890  of  the  Code  of  1876  provides, 
that  "  whenever  it  is  necessary  for  any  fact  to  be  tried  by  a 
jury,  the  court  must  direct  an  issue  to  be  made  up,  setting 
forth  clearly  the  true  fact  to  be  tried ;  and  such  issue  must  be 
tried  before  the  chancellor,  or  ujay  be  sent  to  the  Circuit  Court 
in  the  district  for  trial,"  &c.  Section  3891  is  in  these  words: 
**Such  issue  must  be  tried  upon  the  like  evidence  as  a  suit  at 
law,  together  with  such  parts  of  the  bill,  answers,  depositions, 
and  other  proceedings  in  the  cause,  as  the  court  may  order." 

These  sections  relate  to  issues  out  of  chancery.  They  declare 
by  statute  what  had  long  been  known  as  a  well  recognized  rule 
in  chancery  proceedings.  The  principle  on  wliich  it  rests  is, 
that  in  doubtful  or  controverted  questions  of  fact,  requiring 
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inferences  to  be  drawn  from  indeterminate  premises,  or  wliere 
the  testimony  is  in  irreconcilable  conflict,  tiie  mind  of  the 
chancellor  is  left  in  doubt.  The  verdict  of  a  jury,  in  such  case, 
instructs  the  conscience  of  the  chancellor,  and  enables  him  to 
arrive  at  a  more  satisfactory  conclusion. — 1  Brick.  Dig.  735, 
§  1421.  We  will  not  say  there  may  not  be  cases,  many  cases, 
where  the  testimony  is  so  plain  and  clear,  that  it  would  be  a  re- 
versible error  for  the  chancellor  to  order  an  issue  to  be  tried  by  a 
jury.  In  such  cases,  it  would  not  "  be  necessary  for  any  fact  to 
be  tried  by  a  jury,"  and  the  case  would  not  fall  either  within  the 
rule  or  the  statute.  The  expense  and  delay  consequent  on  such 
reference  forbid  that  it  should  be  resorted  to  unnecessarily. 
Few  cases  come  before  us,  in  which  this  practice  has  been  re- 
sorted to,  and  we  feel  safe  in  affirming  that  the  chancellors  ex- 
ercise this  function  of  the  court  sparingly.  When  there  is  an 
issue  of  devisavit  vel  non^  a  trial  by  jury  may  be  demanded,  as 
matter  of  right.— 1  Brick.  Dig.  735,' §  1422, 

When  the  testimony  is  indeterminate,  or  conflicting,  who  is 
to  determine  when  it  becomes  "  necessary  for  any  fact  to  be 
tried  by  a  jury  ?"  It  would  seem,  on  principle,  that  this  ques- 
tion must  necessarily  be  submitted  to  the  discretion  of  the 
chancellor.  He  is  charged  with  the  ascertainment  of  the  facts, 
and  he,  of  necessity,  must  determine  the  inquiry,  whether  his 
judgment  and  conscience  are  so  clearly  convinced,  that  he  does 
not  need  the  finding  of  a  jury.  The  exercise  of  such  discre- 
tionary power  by  the  chancellor,  can  not  be  the  subject  of  re- 
view in  an  appellate  court. — Anonymous^  35  Ala.  226 ;  Dale 
V.  Roosevelt,  6  Johns.  Ch.  255;  Tappan  v.  Evans,  11  N.  H. 
311;  Bassett  v.  Johnson,  2  Gr.  Ch.  417;  Black  v.  Slireve,  13 
K  J.  Eq.  454,  478;  2  Dan.  Ch.  Pr.  1110,  n.  3.  Applyingthis 
principle  to  this  case,  we  feel  bound  to  affirm  that  the  com- 
plainant's right  of  recovery  depended  largely  on  inferences  to 
be  drawn  from  circumstances  of  suspicion,  against  positive  tes- 
timony to  the  contrary.  We  can  not  say  this  case  falls  without 
the  chancellor's  discretionary  power,  to  order  the  disputed 
question  of  fact  to  be  tried  by  a  jury. 

2.  It  is  contended,  in  the  next  place,  that  the  chancellor 
should  have  decreed  for  complainant,  veredicto  non  obstante. 
This  contention  is  based  alone  on  the  depositions  found  in  the 
record.  But  how  can  we  know,  or  presume,  that  the  issue  be- 
fore the  jury  was  tried  on  that  evidence  alone  ?  The  statute 
directs  that  "such  issue  must  be  tried  upon  the  like  evidence 
as  a  suit  at  law,"  together  with  the  proof  furnished  by  the 
chancery  flle,  as  the  cliancellor  may  order.  IIow.  in  the  state 
of  this  record,  are  we  to  know  what  oral  evidence  was  or  was 
not  given  before  the  jury  ?  In  the  absence  of  record  proof  to 
the  contrary,  we  must  presume  that  all  was  rightfully  and  law- 
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fully  done  in  the  court  below.  If  the  appellant  was  dissatisfied 
with  the  conduct  of  the  trial  of  the  issue  in  the  Circuit  Court, 
he  sliould  have  liad  the  particulars  wherein  he  supposed  himself 
injured  by  the  rulings  on  that  trial,  certified  by  the  presiding 
judge,  and  thus  made  that  certificate,  or  the  certified  excep- 
tions, the  basis  of  a  motion  for  relief  before  the  chancellor. 
The  chancellor  had  power  to  award  a  venire  de  novo.,  with  more 
specific  directions,  if  he  chose  to  give  them ;  or  to  disregard 
the  finding  of  the  jury,  as  based  on  illegal  or  insuflficient  testi- 
mony, or  improper  rulings  by  the  presiding  judge. — Alexander 
V.  Alexander^  5  Ala.  517.  In  Fitzhuyh  v.  ritihugh,  11  Gratt. 
210,  the  principle  is  declared,  that  "  upon  an  issue  directed  out 
of  chancery,  the  verdict  of  the  jury  is  conclusive,  where  there 
is  no  exception  spreading  the  facts  proved  upon  the  record." 
The  same  principle  is  declared  in  Dodge  v.  Grisioold^  12  X.  H. 
573.     See,  also,  Lansing  v.  Russell,  13  Bai'b.  510. 

There  is  nothing  in  the  present  record  to  show  any  improper 
ruling  in  the  Circuit  Court;  nothing  to  show  what  additional 
testimony  was  before  the  jury,  and  no  motion  for  a  new  trial 
was  made  in  the  court  below.  We  feel  bound  to  presume  the 
verdict  was  sustained  by  sufficient  evidence. 

The  decree  of  the  chancellor  is  affirmed. 


Toon  V.  Finney. 

BiU  in  Equity  to  set  aside  Award. 

1.  Presumption  in  favor  of  decree. — Where  a  decree  is  rendered  on 
pleadings  and  proof,  and  the  testimony  is  not  set  out  in  record,  this 
court  will  presume  that  the  decree  was  sustained  by  the  proof. 

Appeal  from  the  Chancery  Court  of  Jackson. 
Heard  before  the  Hon.  N.  S.  Graham. 

Jones  &  Coulson,  for  appellant. 

KoBmsoN  &  Bkown,  contra. 

SOMERYILLE,  J. — The  present  case  seems  to  have  been 
submitted  to  the  chancellor,  and  decided  by  him,  upon  the 
pleadings  and  proof ,  the  proof  consisting  of*  a  very  large  num- 
ber of  depositions.  These  depositions  have  all  been  omitted 
from  the  record,  and  in  their  absence  we  are  bound  to  presume 
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in  favor  of  the  correctness  of  tlie  chancellor's  decree  dismiss- 
ing the  bill.  Tlie  presumption  is,  that  the  allegations  of  the 
appellant's  bill  were  not  sustained  by  the  proof ;  and  the  decree 
is  accordingly  affirmed.  .  ' 


Simpson  v,  TV'illianis. 

Bill  in  Equity  for  Specific  Perforrnance  of  Contract. 

1.  Construction  of  title-bond. — Under  a  stipulation  in  a  bond  for  title, 
b\'  which  the  vendor  agrees,  if  the  purchaser  "  should  die  before  the  last 
payment  is  made,  and  his  wife  is  not  able  to  pay  the  land  out,  to  allot  to 
her,  by  disinterested  parties,  the  value  of  whatever  amount  has  been 
paid  on  said  land  according  to  the  within  agreement,"  the  right  of  the 
purchaser's  widow  to  an  allotment  of  the  land  pro  tanto  is  dependent 
upon  his  death  without  having  made  the  last  payment,  and  is  not  re- 
stricted to  the  contingency  of  his  death  before  the  day  appointed  for  the 
last  payment  and  its  non-payment  on  or  before  that  day. 

Appeal  from  the  Chancery  Court  of  Morgan. 

Heard  before  the  Plon.  Thomas  Cobbs. 

The  bill  in  this  case,  in  the  nature  of  a  bill  for  the  specific 
performance  of  a  contract,  was  filed  on  the  26th  February,  1883, 
by  Susan  E.  Williams,  the  widow  of  William  S.  Williams,  de- 
ceased, against  Stephen  Simpson ;  and  sought  to  compel  an 
allotment  to  her  of  a  portion  of  a  tract  of  land,  which  her  hus- 
band had  bought  from  said  Simpson,  according  to  astipulation 
contained  in  the  bond  for  title.  The  contract  of  sale  was  made 
in  July,  1874.  The  tract  of  land  contained  160  acres;  and  the 
agreed  price  was  $2,100,  payable  in  three  equal  annual  install- 
ments, on  the  25th  December,  1874,  1875,  and  1876,  respect- 
ively, for  which  the  purchaser  executed  his  three  promissory 
notes.  The  bond  for  title,  which  was  made  an  exliibit  to  the 
bill,  recited  the  terms  of  the  contract  as  to  the  payment  of  the 
purchase-money,  and  then  proceeded  thus :  "  Now,  if  the  said 
notes  are  paid  in  full,  I  bind  myself,  my  heirs  and  assigns,  to 
make  a  hona-fide  title  to  the  above  described  lands  to  the  said 
William  S.  Williams,  or  his  legal  representative.  I  further 
agree,  if  the  said  Wm.  S.  Williams  should  die  before  the  last 
payment  is  made,  and  his  wife  is  not  able  to  pay  the  land  out, 
to  allot  to  her,  by  disinterested  parties,  the  value  of  whatever 
amount  has  been  paid  on  said  land,  according  to  the  within  sale 
of  land.  Witness  my  liand,"  tfec.  The  purchaser  was  put  in 
possession  of  the  land  under  this  contract,  and  died  in  posses- 

VoL.  Lxxrv. 


1883.]  OF  ALABAMA.  345 

[Simpson  v.  Williams.] 

sion  in  July,  1881,  having  paid  the  two  notes  first  falling  due, 
but  leaving  the  last  unpaid.  The  complainant  alleged  in  her  bill 
that  her  husband  died  intestate,  leaving  no  estate,  and  owing 
DO  debts ;  that  she  was  unable  to  complete  the  payment  of  the 
purchase-money  for  the  land,  and  had  notified  the  defendant  of 
her  inability  to  do  so,  and  claimed  an  allotment  of  the  land, 
vro  tanto,  according  to  the  stipulations  of  the  bond  ;  and  that 
lie  refused  to  make  any  allotment,  and  denied  that  she  had  any 
right  or  claim  to  the  land  under  the  contract. 

The  defendant  demurred  to  the  bill  for  want  of  equity,  spe- 
cially assigning  as  grounds  of  demurrer — 1st,  that  |the  pur- 
chaser died,  according  to  tlie  allegations  of  the  bill,  long  after 
the  last  note  had  become  due,  and  had  forfeited  his  right  to  en- 
force the  contract ;  2d,  that  no  breach  of  the  title-bond  was 
shown  ;  3d.  that  the  complainant  showed  no  right  to  enforce  the 
contract.  The  chancellor  overruled  the  demurrer  on  these  sev- 
eral grounds,  and  his  decree  is  now  assigned  as  error, 

D.  P.  Lewis,  for  appellant. — Tl:e  right  to  enforce  an  allot- 
ment of  the  land,  according  to  the  stipulations  of  the  title-bond, 
was  made  dependent  on  the  purchaser's  death  not  having  paid 
the  last  note  at  maturity,  and  the  widow's  inability  to  pay  it. 
The  bill  shows  that  the  purchaser  lived  four  or  five  years  after 
the  last  note  became  due  and  payable,  and  never  made  or  ten- 
dered payment  of  it,  thereby  forfeiting  any  right  to  enforce  the 
contract.  It  shows,  also,  tliat  the  widow  was  able  to  complete 
the  payments,  if  she  desired  to  do  so ;  since  she  alleges  that  her 
husband  left  no  debts,  and  shows  that  he  had  a  two-thirds  inter- 
est in  the  land,  having  paid  two  of  the  notes. 

W.  P.  Chitw^ood,  contra^  cited  Carver  v.  Eads,  65  Ala.  190 ; 
1  Brick.  Digest,  695,  §§  811-2;  Ih.  386,  §  162. 

SOMERYILLE,  J. — The  decree  of  the  chancellor  overrul- 
ing the  demurrer  to  tiie  complainant's  bill,  which  is  for  specific 
performance,  is,  in  our  judgment,  entirely  free  from  error. 
The  last  clause  of  the  bond  for  title,  which  is  the  only  matter 
of  contention,  was  correctly  construed  by  the  court.  The  ob- 
vious purpose  of  its  insertion  was  for  the  benefit  of  the  vendee, 
whose  aim  was  to  secure  so  much  of  the  land  as  he  paid  for, 
pro  tanto^  for  the  benefit  of  his  wife,  in  the  event  of  his  dying 
Defore  paying  all  of  the  purchase-money  contracted  to  be  paid 
by  him.  The  language  of  the  clause  is:  "I  further  agree,  if 
the  said  Wm.  S.  Williams  should  die  before  the  last  payment 
is  made,  and  his  wife  is  not  able  to  pay  the  land  out,  to  allot  to 
her,  by  disinterested  parties,  the  value  of  whatever  amount  has 
heeiipaid  on  said  land  according  to  the  within  agreement."     To 
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our  aprehension,  this  language  presents  no  arabignity.  It  is 
not  susceptible  of  the  construction  contended  for,  that  no  allot- 
ment i)ro  tanto  was  to  be  made  to  the  surviving  wife,  unless 
the  husband  died  before  the  last  payment'was  agreed  to  be  paid. 
This  would  defeat  the  obvious  intent  of  the  parties,  and  be 
repugnant  at  the  same  time  to  the  letter  of  the  contract. 
The  decree  is  aflSrmed. 


Wing  V.  Roswald. 

Creditor's  Bill  in  Equity  to  set  aside  Fraudulent  Conveyance. 

1.  Wife's  earnings. — The  earnings  of  the  wife  belong  to  the  husband, 
but  he  may  repudiate  his  right  to  them,  and  allow  the  wife  to  retain  them 
as  her  own ;  and  when  he  does  so,  not  being  in  debt,  his  subsequent 
creditors  can  not  reach  and  subject  them  to  the  satisfaction  of  their 
debts. 

2.  Rents  and  profits  of  ivife's  statutory  estate. — If  the  husband  receives 
the  rents  and  profits  of  lands  belonging  to  his  wife's  statutory  estate,  and 
uses  or  converts  them  to  his  own  use,  he  is  under  no  obligation  to  account 
to  the  wife  for  them,  and  a  re-payment  to  her  would  be  fraudulent  and 
void  as  against  his  existing  creditors ;  but  he  may  refuse  to  receive  such 
rents  and  profits,  and  may  allow  the  wife  to  invest  them  in  property  in 
her  own  name ;  whereby  they  would  become  a  part  of  the  corpus  of  her 
statutory  estate,  and  the  property  could  not  be  subjected  to  the  hus- 
band's debts. 

Appeal  from  tlie  City  Court  of  Montgomery,  in  Equity. 

Heard  before  the  Hon.  Thos.  M.  Arrington. 

The  bill  in  this  case  was  iiled  on  the  29th  September,  1881, 
by  Mrs.  A.  Roswald,  suing  as  a  judgment  creditor  of  J.  R. 
Wing,  against  the  said  Wing  and  his  wife,  together  with  J.  J. 
Forniss  and  his  wife ;  and  souglit  to  subject  to  the  satisfaction 
of  the  complainant's  said  judgment  a  house  and  lot  in  the  city 
of  Montgomery,  known  as  "  No.  26  Market  street,"  which  the 
said  Forniss  and  wife  had  conveyed  to  Mrs.  Wing,  taking  a 
mortgage  to  secure  the  balance  ($500)  of  purchase-money  un- 
paid. The  complainant  was  a  married  woman,  whose  disabili- 
ties arising  from  coverture  had  been  removed  by  a  decree  of 
the  Chancery  Court,  and  she  was  engaged  in  carrying  on  a 
store  in  Montgomery  in  her  own  name.  Her  judgment  against 
Wing,  which  was  for  $603.50,  was  rendered  on  tlie  12th  Octo- 
ber, 1880,  and  was  founded  on  an  account  for  goods  sold  and 
delivered ;  and  an  execution  on  said  judgment  was  duly  issued, 
and  returned  "No  property  found,"' before  tlie  bill  was  filed. 
The  sale  and  conveyance  of  the  house  and  lot  by  Forniss  and 
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wife  to  Mrs.  "Wing  was  made  on  the  16th  March,  1881,  at  the 
agreed  price  of  $3,500,  of  which  sum  $3,000  was  paid  in  cash,  and 
a  mortgage  taken  to  secure  the  payment  of  the  residue.  The 
bill  alleged  that  the  said  purchase-money  was  really  paid  by 
said  J.  R.  Wing,  and  the  title  taken  in  the  name  of  his  wife, 
"for  the  purpose  and  with  the  intent  to  hinder,  delaj'  and  de- 
fraud complainant,  as  his  judgment  creditor,  in  the  collection 
of  her  said  judgment."  The  prayer  of  the  bill  was,  that  the 
deed  to  Mrs.  Wing  be  declared  fraudulent,  and  that  the  prop- 
erty be  subjected  to  the  satisfaction  of  the  complainant's  judg- 
ment; and  the  general  prayer,  for  other  and  further  relief,  was 
added. 

Separate  answers  were  filed  by  Wing  and  wife,  but  not  under 
oath  (the  complainant  having  waived  answers  under  oath),  de- 
nying the  charges  of  fraud,  and  alleging  that  the  money  paid 
for  the  house  and  lot  belonged  to  the  statutory  estate  of  Mrs. 
Wing;  and  in  their  depositions,  taken  in  their  own  behalf,  they 
stated  particularly  the  several  sources  from  which  the  money 
was  derived  by  Mrs.  Wing,  before  and  since  her  marriage  with 
said  J.  R.  Wing  in  1869. 

On  the  final  hearing,  on  pleadings  and  proof,  the  chancellor 
rendered  a  decree  for  the  complainant,  holding  that  "  the  evi- 
dence fails  to  satisfy  the  court  that  the  property  described  in 
the  bill  was  purchased  and  paid  for  with  money  belonging  to 
the  separate  estate  of  Mrs.  Wing."  The  defendants  appeal 
from  this  decree,  and  here  assign  it  as  error 

Clopton,  Herbert  &  Chambers,  and  J.  Gindrat  Winter, 
for  appellant,  submitted  a  printed  argument,  in  which  they 
analyzed  and  discussed  the  evidence,  and  contended  that  it 
fully  explained  and  accounted  for  the  entire  purchase-money  as 
belonging  to  the  statutory  estate  of  Mrs.  Wing.  As  bearing 
on  the  legal  questions  involved,  they  cited  NarreN  v.  MitcheU^ 
61  Ala.  270-81;  KirTtsey  v.  Snedecor,  60  Ala.  192  ;  JenMiisv. 
Lockard,  66  Ala.  377  ;  Lockard  v.  Nash,  64  Ala.  385  ;  IIo^ts- 
ton  V.  Blachnan,  66  Ala.  559 ;  Smith  v.  Cockrell,  66  Ala.  64 ; 
Wright  v.  Smith,  66  Ala.  514  ;  Copelandv.  Kehoe^  57  Ala.  246  ; 
Coleman  v.  Smith, '  55  Ala.  369  ;  Northington  v.  Foiber,  52 
Ala.  45. 

Watts  <fe  Sons,  contra. — If  the  husband  paid  or  furnished  the 
purchase-money,  while  the  title  was  taken  in  the  name  of  the 
wife,  the  transaction  is  regarded  as  a  gift  or  advancement  by 
him,  and  the  property  is  subject  to  his  debts. — Pickett  v. 
Pipkin,  64  Ala.  326 ; "  Seitz  v. '  Mitchell,  4  Otto,  580.  The 
burden  of  proof  was  on  Mrs.  Wing,  to  show  that  the  money 
paid  belonged  to  her ;:  and  in  order  to  do  this  satisfactorily,  she 
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was  required  to  explain  with  certainty  and  particularity  the 
sources  from  which  she  derived  it,  the  times  at  which  it  accrued, 
&c. — Reeves  v.  McOintry^  10  Ala.  138 ;  Simerson  v.  Br. 
Bank,  12  Ala.  205 ;  Sims  v.  Gaines,  64  Ala.  392 ;  Pickett  v. 
Pipkin,  64  Ala.  520  ;  Harrell  v  Mitchell,  61  Ala.  278  ;  Born 
V.  Wyatt,  60  Ala.  297;  Potter  &  Son  v.  Grade,  58  Ala.  303; 
McAnally  v.  O'Neal,  56  Ala.  299  ;  Hubbard  v.  Allen,  59  Ala. 
288  ;  4  Otto,  580.  The  defendants'  .evidence  falls  far  short  of 
satisfying  this  rule,  and  the  material  discrepancies  between 
different  parts,  as  well  as  the  improbability  of  some  of  the 
statements,  leave  the  facts  at  least  doubtful  and  uncertain.  To 
justify  a  reversal  of  the  chancellor's  decision,  there  must  be  a 
decided  preponderance  of  evidence  against  its  correctness. 
Bather  v.  Young,  56  Ala.  94 ;  Bryati  v.  Hendrix,  57  Ala.  387; 
Bonegan  v.  Bavis,  6Q  Ala.  371. 

■  SOMERYILLE,  J, — A  very  careful  examination  of  the 
testimony  in  this  cause  leads  us  to  the  conviction,  that  the 
decree  of  the  City  Court  should  be  reversed,  in  its  finding  on 
the  facts.  The  sole  question  presented  for  decision  is,  whether 
the  property  sought  to  be  subjected  to  the  payment  of  ap- 
pellee's judgment  belonged  to  J.  R.  Wing,  or  to  his  wife 
Theresa.  The  title  having  been  taken  in  the  name  of  the  wife, 
the  question  is  determined  by  the  ownership  of  the  money — 
being  the  sum  of  three  thousand  dollars — shown  to  have  been 
paid  for  it.  Was  this  the  money  of  the  wife,  or  of  the  hus- 
band, according  to  the  preponderance  of  the  evidence  appearing 
in  the  record  ?  We  are  of  opinion,  that  the  evidence  shows 
very  clearly  that  it  belonged  to  Mrs.  Wing,  as  a  part  of  her 
statutory  separate  estate.  She  is  shown  to  have  had,  at  the 
time  of  her  marriage,  in  1869,  the  sum  of  eight  hundred  and 
fifty  dollars.  During  the  two  years  following,  she  earned  the 
sum  of  four  hundred  dollars  in  the  millinery  business,  to  which 
she  is  proved  to  have  industriously  devoted  herself.  The  hus- 
band, being  then  free  from  debt,  allowed  her  to  retain  these 
earnings,  which,  together  with  her  other  moneys,  were  invested 
by  her  in  real  estate,  the  rents  and  profits  of  which  were  col- 
lected by  or  for  her,  never  having  been  claimed  by  the  husband, 
nor  appropriated  by  him  to  his  own  use.  There  is  nothing  in 
any  of  these  proceedings  vulnerable  to  the  assault  of  a  sub- 
sequent creditor,  without  some  supplementary  proof  of  an 
intention  to  defraud,  which  we  fail  to  find  in  the  record.  Her 
earnings,  it  is  true,  belonged  to  her  husband ;  but  he  had  the 
legal  right  to  repudiate  his-  claim  to  them,  and  allow  her  to 
retail n  them  as  her  own  property,  there  being  no  existing 
creditor  liable  to  be  prejudiced  by  the  act.  So,  he  could  allow 
the  rents  of  her  property  to  be  invested  in   her  name,  and  for 
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her  use  ;  and  they  would  thus  become  a  part  of  the  accumulated 
coiyus  of  her  separate  estate,  although,  if  he  had  once  con- 
verted them  to  his  own  use,  he  would  be  under  no  obligation 
to  account  to  the  wife  for  them,  and  a  repayment  of  them 
would  be  fraudulent  and  void  as  to  existing  creditors. — Early 
&  Lane,  v.  Owens,  68  Ala.  171 ;  Lee  v.  Tanneiibaum,  62  Ala. 
501.  The  accumulation  of  the  wife's  property,  as  thus  ac- 
quired, under  what  is  shown  to  have  been  a  frugal  management, 
accompanied  by  judicious  investments,  and  the  receipt  of  five 
hundred  dollars  given  her  by  the  husband's  mother,  for  the 
purpose  of  aiding  her  in  purchasing  a  home,  are  facts  fully 
sustained  by  the  evidence ;  and  they  satisfact6rily  account  for 
the  possession  by  Mrs.  Wing  of  the  three  thousand  dollars  in 
question. 

It  is  true  that  we  find  some  contradictions  in  the  details  of 
the  appellee's  evidence,  as  to  dates,  and  perhaps  amounts;  but 
the  essential  and  salient  facts  of  the  case  are  not  shaken  to  such 
an  extent  as  to  authorize  us  to  stamp  them  as  a  sheer  fabrica- 
tion, having  their  origin  in  the  wicked  motive  of  perjury  on 
the  part  of  the  husband,  the  wife,  and  the  wife's  father,  the 
witness  Bailey.  We  place  very  little  stress  upon  the  failure  of 
Wing  to  report  the  money  of  his  wife  for  taxation  as  hoarded 
money.  The  existence  of  the  money  is  undeniable.  It  is  only 
a  question  of  ownership,  and,  in  this  view,  we  are  met  by  the 
equally  repugnant  fact,  that  he  also  neglected  to  report  the 
money  as  his  own  tt>  be  assessed  for  taxation.  Such  criminal 
derelictions  of  duty  are  not  so  infrequent  as  to  require  courts 
to  tax  their  ingenuity  in  finding  some  peculiar  solution  of  such 
conduct  as  being  remarkable  or  extraordinary. 

The  decree  is  reversed,  and  a  judgment  will  be  entered  in 
this  court  dismissing  the  appellee's  bill  at  her  cost. 


Evans,  Fite,  Porter  &  Co,  v,  Winston. 

Bill  in  Equity  hy  Creditor,  seeking  to  have  Mortgages  declared 
and  enforced  as  General  Assignment. 

1.  Marshalling  assets  between  individual  and  partnership  creditors. 
Partnership  creditors  can  assert  no  lien  on  partnership  property,  for  the 
payment  of  their  debts ;  though  such  lien  may  be  worked  out  for  their 
benefit,  by  a  partner  asserting  his  right  to  have  the  partnership  effects 
applied  to  the  extinguishment  of  the  partnership  liabilities ;  and  a  court 
of  equity,  in  administering  the  effects  of  an  insolvent  partnership,  will 
apply  them  primarily  to  the  payment  of  partnership  debts,  while  the 
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separate  property  of  the  individual  partners  will  be  devoted  primarily  to 
the  payment  of  their  individual  debts. 

2.  Assignment  by  insolvent  debtor,  giving  preference  to  individual  over 
partnership  creditors. — An  insolvent  debtor,  in  making  an  assignment  of 
all  his  property,  may  devote  his  individual  property  primarily  to  the 
payment  of  his  individual  debts. 

3.  Burden  and  sufficiency  of  proof. — The  onus  of  proof  resting  on  the 
complainant  to  establish  his  case,  if  the  evidence  adduced  is  doubtful,  or 
in  equipoise,  he  is  not  entitled  to  a  decree. 

Appeal  from  the  Chancery  Court  of  Colbert. 

Heard  before  the  Hon.  Thomas  Cobbs. 

The  bill  in  this  case  was  filed  on  the  20th  July,  1880,  by  tlie 
appellants,  a  mercantile  partnership  doing  business  in  Nashville, 
Tennessee,  against  Edmund  C.  Winston  and  John  M.  Nail ; 
and  sought  to  have  two  mortgages,  executed  by  said  Nail  to 
said  Winston,  declared  a  general  assignment  under  the  statute 
(Code,  §  2126),  enuring  to  the  equal  benefit  of  all  the  grantor's 
creditors.  The  complainants  were  creditors  of  said  IN  ail,  and 
had  reduced  their  demand  to  a  judgment,  rendered  on  March 
10th,  1880.  The  mortgages  to  Winston,  copies  of  which  were 
made  exhibits  to  the  bill,  were  dated  respectively  on  the  13th 
January,  1877,  and  the  22d  April,  1878;  and  they  conveyed, 
with  power  of  sale,  certain  lands  which  constituted  the  bulk  of 
the  mortgagor's  property.  The  iirst  of  these  mortgages  pur- 
poi'ted  to  be  given  to  secure  the  payment  of  a  promissory  note 
for  $150,  executed  by  said  Nail,  under  seal,  of  even  date  with 
the  mortgage,  and  payable  to  said  Winston  on  the  25th  July 
next  after  date;  and  the  other,  to  secure  the  payment  of  said 
Nail's  promissory  note,  under  seal,  for  $450,  of  even  date  with 
,  the  mortgage,  and  payable  on  the  25th  December,  1878.  On 
the  same  day  this  latter  mortgage  was  executed,  but  at  a  later 
hour,  as  the  defendants  alleged  and  insisted,  said  Nail  executed 
a  third  mortgage  on  the  lands,  conveying  his  equity  of  redemp- 
tion therein  to  the  complainants,  to  secure  an  indebtedness  of. 
$400,  as  recited;  but  the  complainants  claimed  that  their  debt 
then  exceeded  $600,  and  they  offered  in  their  bill  to  do  and 
perform  whatever  the  court  might  require  in  the  matter  of 
their  mortgage". 

The  complainants'  debt  was  contracted  for  goods  sold  and 
delivered  by  them  to  Reedy  &  Nail,  a  mercantile  partnership 
doing  business  in  Tuscumbia,  Alabama,  which  firm  was  com- 
posed of  said  John  M.  Nail  and  Frank  Reedy,  since  deceased. 
A  copy  of  the  account,  or  list  of  the  items  composing  it,  was 
made  an  exhibit  to  the  deposition  of  said  Nail ;  the  account 
commencing  January  17th,  1877,  ending  July  27th  afterwards, 
and  aggregating  $605.  The  consideration  of  the  first  mortgage 
to  Winston,  as  alleged  in  his  answer,  was  "$150  loaned  to  said 
Nail  by  this  respondent  at  the  time  of  the  execution  of  said 
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mortgage ; "  and  of  the  second,  "  $450  loaned  to  said  Nail  by 
this  respondent  at  the  time  of  the  execution  of  said  mortgage. 
The  consideration  of  the  first  mortgage  was  stated  in  the  answer 
of  Nail  to  be,  "$150  loaned  at  that  time  by  said  Winston  to 
this  respondent,  then  entering  into  a  mercantile  partnership 
with  Frank  Reedj,  under  the  firm  name  of  Reedy  &  Nail ;"  and 
of  the  second,  "$450,  money  loaned  at  that  time  by  said  Winston 
to  this  respondent,  to  enable  and  aid  him  to  continue  and  carry 
on  a  mercantile  business  which  he  was  then  doing,  under  the 

Eartnership  name  of  Nail  &  Rand,  the  firm  of  Reedy  &  Nail 
aving  been  before  that  time  dissolved  by  the  death  of  said 
Reedy."  The  testimony  of  said  Nail  as  to  the  consideration  of 
these  mortgages,  which  was  all  the  evidence  adduced,  is  copied 
in  the  opinion  of  the  court.  The  insolvency  of  Nail,  at  the 
time  of  the  execution  of  the  two  mortgages  in  April,  1878,  was 
alleged  and  proved ;  though  he  insisted,  in  his  answer,  that  the 
land  was  worth  more  than  the  amount  of  the  mortgage  debts, 
and  no  other  debts  against  him  were  proved. 

On  final  hearing,  on  pleadings  and  proof,  the  chancellor  dis- 
missed the  bill,  but  without  prejudice,  on  the  authority  of 
Pei'ry  Insurance  &  Triist  Co.  v.  Foster^  58  Ala.  50^;  and 
EskAdge  v.  Abraham.,  61  Ala.  344.  The  complainants  appeal 
from  this  decree,  and  here  assign  it  as  error. 

Wm.  Cooper,  for  appellants,  cited  Banner  dc  Co.  v.  Brewer 
<&  Co..,  69  Ala.  191 :  Seaman  v.  Nolen.,  68  Ala.  463 ;  Lehman^ 
Durr  &  Co.  v.  Collins,  69  Ala.  127. 

Bragg  &  Thorington,  with  whom  was  James  Jackson,  con- 
tra, cited  Bank  of  Mobile  v.  Dunn,  67  Ala.  384 ;  Story  on 
Partnership,  §  363 ;  Shirley  v.  Teal,  67  Ala  449 ;  Wells  v. 
Morrow,  38  Ala.  129 ;  Bogers  v.  Adams,  66  Ala.  602. 

STONE,  J. — Creditors  have,  no  lien  on  partnership  property, 
for  partnership  debts.  The  lien,  when  worked  out  for  the 
benefit  of  creditors,  is  the  copartner's  right  and  lien,  that  part- 
nership effects  shall  be  first  applied  to  the  extinguishment  of 
partnership  liabilities.  The  creditor  can  not  assert  the  lien,  of 
his  own  mere  will.  The  partner  has  a  paramount  right  that 
all  partnership  debts  shall  be  provided  for,  before  individual 
creditors  can  possess  themselves  of  his  copartner's  interest  in 
the  property  of  the  firm ;  and  when  this  right  and  lien  are  as- 
serted, the  creditor  reaps  the  benefit. —  Wa7'ren  v.  Taylor,  60 
Ala.  218,  and  authorities  therein  collected.  So,  when  equity 
administers  the  effects  of  an  insolvent  partnership,  it  applies 
partnership  effects  primarily  to  the  payment  of  partnership  lia- 
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bilities,  and  individual  property  to  the  payment  of  individual 
debts.— Sto.  Part.  §  363. 

In  Bank  of  Mobile  v.  Dunn,  67  Ala.  381,  we  recognized  the 
right  of  an  insolvent  debtor,  in  making  an  assignment  of  all 
his  property,  to  devote  his  individual  property  primarily  to  the 
payment  of  his  individual  debts.  This  was  justifiable,  and  only 
justifiable,  on  the  principle  stated  above — namely,  that  in  the 
administration  of  a  bankrupt,  or  insolvent  debtor's  assets,  equity 
will  apply  individual  property,  first,  to  the  payment  of  indi- 
vidual liabilities,  and  partnership  property,  first,  to  the  pay- 
ment of  partnership  debts. 

The  claim  of  Evans,  Fite^  Porter  &  Co.  was  and  is  a  debt 
due  from  a  partnership.  It  was  contracted  and  incurred,  either 
by  Reedy  &  I^ail,  or  by  Nail  &  Rand,  or,  possibly,  by  each 
firm  in  part.  Each  firm  was  engaged  in  a  retail  mercantile 
business,  and  the  debt  was  incurred  in  the  purchase  of  mer- 
chandise from  the  complainants,  who,  it  is  reasonable  to  infer, 
were  wholesale  dealers.  The  character  of  Winston's  claim  is 
not  very  clearly  defined.  The  testimony  bearing  on  it  is  that 
of  Mr.  Nail,  and  none  other,  except  the  face  of  the  bills  single. 
They  are  made  in  the  name  of  Nail  alone.  Nail's  testimony, 
copying  from  his  deposition,  is,  "The  consideration  of  the  two 
notes  and  the  two  mortgages  executed  to  Edmund  C.  Winston, 
was  for  borrowed  money  from  Winston,  to  invest,  1st,  in  firm 
of  Reedy  &  Nail,  and,  2d,  in  firm  of  Nail  &  Rand."  As  we 
have  said,  this  language  is  not  very  definite.  It  may  mean 
that  Nail's  object  in  negotiating  the  loan  was  to  obtain  funds 
with  which  to  supply  or  replenish  the  stocks  of  the  several 
firms.  If  this  was  so,  then  it  would  stand  in  the  nature  of  a 
partnership  liability.  But  this  is  not  its  necessary,  or  most  nat- 
ural meaning.  To  "  invest  in,"  is  the  language.  To  obtain, 
or  purchase  an  interest  in  the  several  firms — in  other  words,  to 
furnish  his  share  of  the  capital  stock,  is  its  most  natural  signifi- 
cation ;  and  the  fact  that  only  Nail's  individual  obligation  was 
fiven  for  the  repayment  of  the  money,  strengthens  this  view, 
t  is  not,  however,  necessary  that  the  evidence  in  favor  of  this 
view  should  so  far  preponderate  as  to  convince  us.  Evans, 
Fite,  Porter  &  Co.  being  complainants,  the  onus  of  making 
out  their  case  rested  on  them.  Sufficient  for  Winston  that  the 
testimony  was  in  equipoise.  We  may  add,  that  we  do  not  under- 
stand it  to  be  controverted,  that  the  debt  to  Winston  is  the 
debt  of  Nail  alone,  and  that  the  property  mortgaged  was  his 
individual  property.  This  case,  then,  is  brought  directly  within 
the  influence  of  the  case  of  Bank  of  Mobile  v.  Dunn,  67  Ala. 
381. 

The  decree  of  the  chancellor  is  affirmed. 
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Bell  V.  Tyson, 

Special  Action  on  the  Case  for  Conversion  of  Cotton. 

1.  Notice  of  unrecorded  mortgage;  when  purchaser  is  not  chargeable 
tvith. — A  purchaser  of  cotton,  or  other  crops,  is  not  chargeable  with  no- 
tice of  an  unrecorded  mortgage  on  them,  given  to  secure  the  paj-ment  of 
the  purchase-money  for  the  land,  because  he  has  knowledge  of  the  exist- 
ence of  the  debt  for  the  unpaid  purchase-money. 

Appeal  from  the  Circuit  Court  of  Lowndes. 

Tried  before  the  Hon.  John  Moore. 

This  action  was  brought  by  Vincent  H.  Bell,  against  John 
A.  Tyson  and  T.  P.  Ligntfoot,  to  i-ecover  damages  for  the  de- 
fendants' conversion  of  certain  bales  of  cotton,  on  which  the 
plaintiff  claimed  to  have  a  lien,  of  which  lien  he  alleged  that 
the  defendants  had  notice  when  they  received  and  sold  the  cot- 
ton ;  and  was  commenced  on  6th  October,  1881.  The  cotton 
was  grown  during  the  year  1880,  by  L.  F.  Martin  and  others, 
on  lands  which  they  had  purchased  from  the  plaintiff,  in  De- 
cember, 1879.  By  the  terms  of  said  contract,  the  agreed  price 
of  the  land  was  seventy-five  bales  of  cotton,  payable  in  equal 
annual  installments,  on  the  1st  November,  1880, 1881, 1882,  and 
1883,  respectively ;  for  which  the  purchasers  gave  their  joint 
written  obligations,  each  for  the  delivery  of  9,375  lbs.  of  lint 
cotton  on  the  days  specified,  and  each  containing  an  indorse- 
ment in  these  words :  "  If  we  fail  to  pay  face  value  of  within 
note,  we  agree  to  pay  ten  (10)  bales  of  cotton,  to  class  low-mid- 
dling, each  to  weigh  500  lbs.,  and  to  be  delivered  in  any  ware- 
house in  Montgomery,  Alabama,  which  said  Bell  may  designate, 
as  rent."  Bell  executed  a  bond  for  title  to  the  purchasers, 
conditioned  "  to  make  them  good  and  sufficient  titles  to  said 
lands,  whenever  all  of  said  installments  were  paid,"  and  took 
from  them  a  ''  mortgage  on  said  lands,  and  on  the  crops  to  be 
grown  thereon  during  the  year  1880;  said  mortgage  to  be  void, 
so  far  as  the  crops  were  concerned,  on  the  payment  of  the  first 
installment,  due  November,  1880."  This  mortgage,  the  bill  of 
exceptions  states,  "  referred  to  and  described  the  said  written 
obligations,  except  that  nothing  was  therein  said  in  reference 
to  the  indorsement  on  said  obligations  above  copied ;  and 
neither  said  mortgage  nor  said  obligations  were  recorded." 
The  purchasers  tooK  possession  of  the  land  under  the  contract, 
and  raised  about  twenty-five  bales  of  cotton  during  the  year 
23 
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1880,  besides  other  crops.  On  the  20th  February,  1880,  John 
A.  Tyson  took  a  mortgage  from  said  Martin  et  al.^  the  pur- 
chasers, on  the  crops  to  be  grown  on  the  lands  during  the  year 
1880,  to  secure  advances  made  and  to  be  made  during  the  year; 
and  this  mortgage  he  transferred  on  the  1st  October,  1880,  to 
said  Tyson  &  Lightfoot,  the  defendants.  Under  this  mortgage, 
the  defendants  received  from  said  Martin  et  at.  tlie  proceeds  of 
several  bales  of  cotton,  which  amounted  to  $331.82;  and  the 
evidence  showed,  as  the  bill  of  exceptions  states,  "  that  said 
Tyson  &  Lightfoot,  at  the  time  of  receiving  the  same,  knew 
that  the  money  was  from  the  proceeds  of  cotton  grown  on  said 
lands.  The  evidence  showed,  also,  that  said  Bell  lived  at  Cal- 
houn, in  said  county  of  Lowndes,  while  the  defendants  lived 
at  Fort  Deposit,  about  live  or  six  miles  distant,  and  they  were 
well  acquainted  with  each  other;  that  each  of  said  defendants 
knew  that  said  tract  of  land  had  long  belonged  to  said  Bell,' 
and  that  said  Martin  and  others  held  possession  in  some  way 
under  him;  but  it  did  not  show  that  either  of  them  knew, 
furtlier  than  is  shown  in  this  bill  of  exceptions,  the  character 
of  the  possession  of  said  Martin  et  al.  As  to  whether  Tyson 
or  Lightfoot  had  seen  or  heard  of  the  mortgage  to  Bell,  before 
the  execution  of  the  mortgage  to  Tyson,  or  before  the  transfer 
of  said  mortgage  to  Tyson  &  Lightfoot,  the  evidence  was  con- 
flicting. TysoR  and  Lightfoot  both  swore,  that  they  had  not 
seen  or  heard  of  the  existence  of  Bell's  said  mortgage,  but  had 
seen  the  notes,  or  written  obligations,  secured  by  said  mortgage. 
In  contradiction  of  this  testimony,  the  plaintiff  introduced  a 
letter  "  written  to  him  by  said  John  A.  Tyson,  dated  in  Janu- 
ary, 1881,  in  which  these  words  were  used  :  "  1  am  aware  of 
what  kind  a  lien  you  hold  upon  Fayette  Martin,  as  I  have  seen 
the  papers ;  and  if  he  does  not  make  a  better  payment  than  he 
has  done,  I  shall  contend  for  all  cotton  he  has  made  over  his 
rent,  which  is  ten  bales.  I  hope  you  will  reconsider,  and  take 
up  his  paper,  as  he  is  on  your  place,  and  I  dont  want  to  inter- 
fere with  him."  It  was  in  evidence,  also,  "that  said  Bell  had 
received  from  Martin  et  al.^  on  the  purchase  of  said  land,  dur- 
ing the  year  1880,  sixteen  and  a  half  bales  of  cotton,  and  corn 
and  fodder  to  the  value  of  $35.70." 

On  this  evidence,  the  court  charged  the  jury  as  follows:  "If 
the  only  information  Tyson  &  Lightfoot,  or  John  A.  Tyson, 
had  of  Bell's  mortgage,  was,  that  the  land  belonged  to  Bell 
prior  to  the  taking  of  Tyson's  mortgage,  and  that  Tie  had  sold 
the  same  to  the  persons  named  in  his  mortgage,  with  the  un- 
derstanding that  they  were  to  pay  9,375  lbs.  of  lint  cotton  on 
let  November,  1880,  1881, 1882,  and  1883,  with  condition  that, 
if  the  cotton  agreed  on  was  not  paid,  Bell  could  treat  the  con- 
tract as  a  renting,  and  these  are  all  the  facts,  then  these  facts 
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are  not  sufficient  to  put  the  defendants  on  inquiry."     The 
plaintiff  excepted  to  this  charge,  and  he  now  assigns  it  as  error. 

"Watts  &  Son,  for  appellant,  cited  Hussey  v.  Peebles,  53  Ala. 
432;  Lomaxv.  LeGrand,  60  Ala.  537;  Rees  v.  Coats,  65  Ala. 
256. 

J.  R.  Tyson,  and  E..  M.  Williamson,  contra,  cited  Wilson  v. 
St&wart,  69  Ala.  302 ;    Wilkinson  v.  Ketler,  69  Ala.  435. 

SOMERVILLE,  J.— We  find  no  error  in  the  rulings  of  the 
Circuit  Court  in  this  cause.  The  defendants  were  not  charge- 
able with  constructive  notice  of  plaintiff's  unrecorded  mortgage, 
executed  by  Martin  and  others  upon  the  crops  grown  upon  the 
land  which  they  had  purchased  from  the  plaintiff.  It  is  shown 
that  the  defendants  knew  of  the  existence  of  plaintiff's  claim 
for  the  purchase-money,  but  we  are  aware  of  no  rule  of  law 
which  makes  notice  of  the  existence  of  a  debt  to  be  construc- 
tive notice  of  a  secret  lien  created  by  an  unrecorded  mortgage 
by  which  such  debt  is  secured.  The  defendants  were  purchas- 
ers of  the  cotton  for  value,  without  notice  ;  the  mere  knowledge 
of  the  plaintiff's  claim  not  being  sufficient  to  put  them  on  in- 
quiry as  to  the  lien  of  his  mortgage.  The  case  of  Wilkinson 
V.  Ketler,  69  Ala.  435,  is  an  authority  conclusive  of  this  prop- 
osition, if  an  authority  were  needed  for  an  elementary  princi- 
ple so  manifestly  correct  and  reasonable  in  itself. 

Affirmed. 


W^elden  i?.  Schlosser.    • 

Action  for  Fm^cible  Entry  and  Detainer. 

1 .  Who  may  maintain  action. — An  action  for  forcible  entry  and  detain- 
er is  purely  possessory,  the  question  of  title  not  being  involved,  and  can 
not  be  maintained  by  a  person  who  has  not  had  prior  possession. 

2.  What  is  forcible  entry,  or  unlawful  refusal  to  surrender  possession. 
The  degree  of  force,  or  the  particular  wrongful  acts  necessary  to  support 
the  action,  are  defined  by  the  statutes  giving  and  regulating  the  remedy 
(Code,  §  3696;  Sess.  Acts  1878-9,  p.  49) ;  and  among  these  are,  "enter- 
ing peaceably,  and  then  by  unlawful  refusal  keeping  the  party  out  of 
possession ;"  and  when  there  is  any  evidence  of  such  refusal,  the  plain- 
tiff's prior  possession  not  being  denied,  the  question  of  its  sufficiency  is 
properlv  submitted  to  tlie  jury. 

3.  Evidence  of  title,  or  right  to  possession. — The  defendant  having  en- 
tered peaceably,  not  denying  the  fact  of  plaintifTs  prior  possession,  but 
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claiming  under  an  entry  certificate  as  a  homestead,  he  can  not  adduce 
evidence  of  such  entry  and  certificate,  for  the  purpose  of  showing  that 
his  subsequent  refusal  to  surrender  the  possession  on  demand  was  not 
unlawful. 

Appeal  from  the  Circuit  Court  of  Cullman. 

Tried  before  the  Hon.  H.  C.  Speake. 

This  action  was  brought  by  F.  J.  Schlosser,  against  A.  Wel- 
den, to  recover  the  possession  of  a  tract  of  land,  which  was 
described  as  "  the  south  half  of  the  south-west  quarter  of  sec- 
tion 26,  township  10,  range  4,  west;"  and  was  commenced  be- 
fore a  justice  of  the  peace,  on  the  8th  June,  1882.  The  com- 
plaint alleged  the  plaintiff's  possession  of  the  premises,  and  the 
defendant's  forcible  entry,  on  or  about  April  28th  1882, 
"  whereby  plaintiff  was  ejected  from  the  peaceable  possession 
of  said  land  and  its  appurtenances,  and  still  is  dispossessed 
thereof."  The  cause  was  tried  on  issue  joined  on  the  plea  of 
not  guilty. 

On  the  trial,  as  the  bill  of  exceptions  states,  the  plaintiff 
testified  as  a  witness  for  him.self,  "in  substance  as  follows: 
that  he  had  bought  the  improvements  on  the  premises  from  his 
brother;  that  in  1881  he  raised  a  crop  of  potatoes  on  a  part  of 
the  land,  of  which  four  or  five  acres  was  cleared,  and  a  house 
thereon  ;  that  he  slept  in  the  house  once  or  twice  during  the 
year,  and  in  March,  or  April,  tied  up  some  grape-vines  growing 
on  the  land,  trimmed  some  peach-trees,  and  had  some  straw- 
berries on  the  place ;  that  he  was  a  single  man,  and  lived  with 
his  father  about  half  a  mile  distant  from  the  land  ;  that  there 
were  two  bedsteads  in  the  house,  belonging  to  him  ;  that  he 
locked  up  the  doors  in  March,  or  April,  1882;  that  he  met  de- 
fendant, about  two  weeks  after  defendant  had  moved  into  the 
house,  and  asked  him,  if  he  was  going  to  give  up  the  premises 
in  controversy  ;  and  that  defendant  replied,  he  had  entered  it 
from  the  Government,  and  intended  to  hold  it  if  he  could." 
Other  witlfesses  for  the  plaintiff  testified  '^  in  substance  as 
above,  except  as  to  the  conversation  with  defendant ;"  and  one 
of  them  stated  that  he  heard  J.  "W.  Heatherly,  who  was  a 
brother-in-law  of  the  defendant,  say  in  the  defendant's  presence, 
the  day  after  he  took  possession  of  the  premises,  "  that  defend- 
ant had  gone  into  the  house  to  remain  theie  two  days."  The 
defendant  himself  was  introduced  as  a  witness  by  the  plaintiff, 
"  and  testified  in  substance  as  follows :  that  he  went  to  the 
premises  on  the  28th  April,  1882,  found  the  doors  open,  and 
moved  in  with  his  family ;  that  he  did  not  break  open  any 
doors,  windows,  or  other  part  of  tlie  house,  to  get  in  ;  that  he 
made  no  threats,  and  used  no  violence,  to  get  in  possession,  or 
to  keep  the  plaintiff  out ;  that  the  plaintiff  was  not  then  in 
possession  ;  that  he  did  not  remove  or  put  out  of  doors  any 
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goods  or  chattels  in  the  house ;  that  there  were  two  bedsteads 
in  the  house,  which  did  not  belong  to  him,  and  which  he  did 
not  claim  ;  that  he  was  using  them,  but  had  always  been  willing 
at  any  time  to  give  them  up  when  the  owner  demanded  them ; 
that  he  was  claiming  the  premises  as  his  own,  and  that  neither 
the  plaintiff,  nor  any  one  for  him,  had  ever  demanded  the 
possession  of  the  premises  from  him."  The  defendant's  at- 
torney proposed  to  prove  by  him,  on  cross-examination,  that  he 
claimed  and  had  entered  into  the  possession  of  the  premises 
"under  an  entry  certificate  as  a  homestead  under  the  United 
States  Government ;"  and  the  certificate  was  produced.  The 
court  excluded  this  evidence,  and  each  part  of  it,  on  objection 
by  the  plaintiff,  and  the  defendant  excepted.  J.  W.  Ileatherly, 
a  witness  for  the  defendant,  *'  testified  that  he  knew  the 
premises,  and  was  frequently  on  them  in  March  and  April, 
1882 ;  that  some  four  or  five  acres  had  been  fenced  thereon, 
but  the  fences  were  down,  and  the  stock  going  in  and  out ;  that 
the  grape-vines  and  trees  had  been  badly  ruined  by  the  stock ; 
that  he  was  there  the  day  the  defendant  went  into  possession, 
and  there  was  then  no  sign  or  evidence  of  cultivation,  or  that 
any  attention  whatever  had  been  paid  during  that  year  to  the 
vines  or  trees ;  that  it  was  all  grown  up  in  sedge-grass  and 
bushes." 

This  being  all  the  evidence,  except  as  to  the  value  of  the 
rent,  the  court  charged  the  jury,  at  the  request  of  the  plaintiff, 
as  follows  :  "If  the  jury  believe,  from  the  evidence  in  the  case, 
that  on  the  28th  April,  1882,  the  plaintiff  was  in  the  actual 
possession  of  the  premises,  by  being  on  the  land  and  working 
on  the  same,  pruning  the  fruit-trees  which  were  growing  on  the 
land,  cutting  or  tying  up  the  grape-vines,  or  by  other  acts  of 
ownership  over  the  premises,  and  was  claiming  the  premises  as 
his,  and  this  a  week  or  two  before  the  evidence  shows  the  de- 
fendant went  into  possession ;  then  plaintiff  had  such  a  posses- 
sion as  would  authorize  him  to  recover  in  this  suit."  The 
defendant  excepted  to  this  charge,  and  requested  the  court  to 
instruct  the  jury,  *'  that  they  must  find  for  the  defendant,  if 
they  believed  the  evidence ;"  which  charge  the  court  refused 
to  give,  and  the  defendant  excepted  to  its  refusal. 

iThe  exclusion  of  the  evidence  offered  by  the  defendant,  the 
charge  given,  and  the  refusal  of  the  charge  asked,  are  now 
assigned  as  error. 

Geo.  H.  Parker,  for  appellant. — The  plaintiff  showed  no 
such  possession  as  would  authorize  him  to  maintain  the  action. 
The  land  was  a  part  of  the  public  domain,  as  the  court  must 
judicially  know  from  the  even  number  of  the  section,  and  was 
subject  to  entry   under  the  acts  of  Congress.     The  plaintiff 
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acquired  nothing  by  his  purchase  of  the  improvements  from 
his  brother,  both  of  them  being  trespassers  and  intruders  as 
against  the  United  States, — Merrill  v.  Legrand,  2  Miss.  (1  How.) 
150;  Safford  v.  Andrews,  8  Fla.  34;  Wellborn  v.  Spears,  32 
Miss.  138  ;  Collins  v.  Bartlett,  44  Cal.  371 ;  2  Brick.  Dig.  184, 
§  16.  The  plaintiff  was  not  in  the  actual  possession  when 
the  defendant  entered,  and  a  trespasser  can  not  have  constructive 
possession.  It  was  only  an  attempt  to  prevent  any  one  else 
from  entering  the  land,  and  confers  no  rights  which  the  law 
will  protect  and  enforce. — McKean  v.  Nelms,  9  Ala.  507; 
Singleton  v.  Finley,  1  Porter,  144 ;  Russell  v.  Desplous,  29  Ala. 
308  ;  Wray  v.  Taylor,  56  Ala.  1^8.  The  complaint  alleges  a 
forcible  entry,  and  force  is  the  gist  of  the  action. — Bolts  v. 
Armstrong,^  Porter,  57;  Matlock  v.  Thompson,  18  Ala.  600. 
As  the  defendant's  entry  was  peaceable,  and  there  was  no  proof 
of  force,  actual  or  constructive,  the  plaintiff  was  not  entitled 
to  recover  under  his  complaint,  even  if  there  had  been  proof 
of  an  unlaM'ful  refusal  to  surrender  the  possession  on  demand. 
But  there  was  no  such  proof  in  fact,  and  the  defendant  was 
entitled  to  have  the  general  charge  given  which  was  asked  by 
him.  As  a  recovery  was  sought  on  the  ground  of  an  "  unlawful 
refusal"  to  surrender  the  possession  after  a  peaceable  entry, 
the  defendant  ought  to  have  been  allowed  to  show  that  his- 
refusal  was  not  unlawful — that  it  was  rightful ;  and  tliis  he 
proposed  to  prove  by  his  entry  certificate,  which  was  not  title, 
nor  evidence  of  title,  but  only  conferred  a  permissive  right  ta 
enter  and  occupy. — Tyler  on  Ejectment,  76 ;  Hooper  v.  Scheimery 
23  How.  U.  S.  235.     The  court  erred  in  excluding  the  evidence. 

STONE.  J. — Forcible  entry  and  detainer  was  a  public  offense 
in  England,  made  so  by  statute. — 4  Bla.  Com.  148 ;  1  Russ.  on 
Cr.  421.  In  this,  as  in  many  other  States  of  the  Union,  it  is  a 
tort,  to  be  redressed  by  a  civil  action,  which  the  statute  gives. 
It  is  an  action  summary  in  its  forms  and  machinery,  to  regain 
possession  of  realty,  which  has  been  tortiously  taken,  or  is 
tortiously  withheld.  It  is  purely  possessory,  and  can  not  be 
maintained  unless  the  plaintiff  has  had  prior  possession.  Title 
can  not  be  inquired  into. — Code  of  1876,  §  3704. 

The  statute  defines  the  degree  of  force  necessary  to  constitute 
a  forcible  entry.  Our  first  statute  on  this  subject  was  approved 
February  10th,  1805,  and  is  found  in  Clay's  Dig.  250.  Under 
that  statute,  there  have  been  several  rulings  of  this  court,  de- 
fining what  degree  of  force  is  necessary  to  constitute  a  forcible 
entry. — Bolts  v.  Armstrong,  8  Por.  57 ;  Matlock  v.  Thompson, 
18  Ala.  600;  McGonegal  v.  Walker,  23  Ala.  361. 

The  wrong  which  is  sought  to  be  redressed  in  the  present 
suit,  was  perpetrated  in  1882.     Before  that  time,  the  act  "to 
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amend  section  3696  of  the  Code  of  Alabama"  was  approved. 
Paraph.  Acts  1878-9,  p.  49.  That  act,  in  defining  what  par- 
ticular wrongful  acts  shall  constitute  forcible  entr}^  and  detainer, 
makes  some  additions  to  those  enumerated  in  the  former 
statutes.  One  addendum  is,  "entering  peaceably,  and  then  by 
unlawful  refusal  .  .  .  keeping  the  party  out  of  possession." 
This  clause  is  not  found  in  any  of  the  older  enactments. 

It  is  contended  for  appellant,  that  there  is  no  evidence  in 
this  record  that  plaintiff  demanded  possession,  before  he  in- 
stituted his  suit.  "  Unlawful  refusal "  is  the  language  of  the 
statute.  The  plaintiff  testified  that,  soon  after  defendant 
moved  into  the  house,  he,  plaintiff,  "asked  him  if  he  was  going 
to  give  up  the  premises  in  controversy."  Defendant  replied, 
"he  had  entered  it  [the  land]  from  the  Government,  and  in- 
tended to  hold  it,  if  he  could."  True,  the  defendant  in  his 
testimony  denied  that  any  demand  had  been  made  of  him  ;  but 
added,  "  that  he  was  claiming  the  said  premises  as  his  own." 
This  was  certainly  enough  testimony,  to  justify  its  submission 
to  the  jury  on  the  question  of  unlawful  refusal.  We  do  not 
understand  the  appellant  as  controverting  the  proposition,  that 
plaintiff  had  possession  before,  and  at  the  time  he,  the  appellant, 
took  possession.  lie  rests  his  defense  on  the  assertion,  that 
there  was  no  evidence  of  a  forcible  entry  or  detainer.  We 
have  disposed  of  that  question  above,  adversely  to  appellant. 
The  general  charge  asked  by  appellant  should  not  have  been 
given.  The  charge  given  at  the  instance  of  plaintiff  below  is 
consistent  with  the  views  expressed  above,  and  is  free  from 
error. 

The  testimony  offered  by  defendant,  and  ruled  out  by  the 
court,  tended  to  shed  no  light  on  the  question  of  possession. 
If  it  had  any  tendency,  it  was  to  show  plaintiff's  right  and 
claiu)  to  the  property.     This  was  rightly  ruled  out. 

Affirmed. 


Falkner  v.  Campbell  Printing  Press 
and  Manufacturing  Company, 

BiU  in  Equity  for  Foreclosure  of  Mortgage. 

1.  Rents  and  profits,  as  between  mortgagor  and  mortgagee. — The  mort- 
gagor is  entitled  to  the  rents,  income  and  profits  of  the  mortgaged  prop- 
erty, until  the  mortgagee  asserts  his  right  to  them  by  taking  possession, 
giving  notice  in  the  nature  of  a  demand,  or  filing  a  bill  for  foreclosure, 
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and  asking  the  appointment  of  a  receiver ;  and  where  possession  is  taken, 
without  objection  on  the  part  of  the  mortgagor,  by  the  holder  of  a  mort- 
gage which  is  afterwards  declared  void  at  the  instance  of  a  second  mort- 
gagee, in  a  suit  seeking  an  account  and  foreclosure,  the  rents  accruing 
during  his  possession,  from  the  filing  of  the  bill,  may  be  claimed  and 
intercepted  by  the  second  mortgagee,  at  any  time  before  they  have  been 
paid  over  to  the  mortgagor. 

2.  Costs ;  when  payable  out  of  fund  in  court. — The  taxation  of  costs  is 
a  matter  of  discretion,  and  they  may  properly  be  taxed  and  made  paya- 
ble, in  a  foreclosure  suit,  out  of  any  moneys  in  the  custody  of  the  court, 
belonging  to  any  of  the  parties  litigant,  and  subject  to  the  lien  of  the 
mortgage. 

Appeal  from  the  Chancery  Court  of  Montgomery. 

Heard  before  the  Hon.  John  A.  Foster. 

The  original  bill  in  this  case  was  filed  on  the  17th  August, 
1878,  by  the  Campbell  Printing  Press  and  Manufacturing  Com- 
pany, a  corporation  chartered  under  the  laws  of  New  York, 
against  J.  M.  Falkner  and  others ;  and  sought  the  foreclosure 
of  a  mortgage  which  said  Falkner  had  executed  to  the  com- 
plainant, an  account,  and  the  marshalling  of  securities  as  between 
the  complainant  and  the  several  defendants  who  claimed  liens 
on  the  mortgaged  property.  The  complainant's  mortgage, 
which  was  made  an  exhibit  to  the  bill,  was  dated  the  1st  May, 
1877,  and  tiled  for  record  on  the  21st  May  ;  was  given  to  secure 
the  payment  of  said  Falkner's  note  for  $1,697.52,  of  even  date 
with  the  mortgage,  and  payable  six  months  after  date ;  and 
conveyed  certain  personal  property,  which  was  thus  described: 
"  The  Southern  Plantation  printing  establishment,  situated  at 
Nos,  5  and  7  Perry  street,  Montgomery,  Alabama,  including 
printing  presses,  type,  cases,  stands,  and  all  the  material  thereto 
belonging."  R.  H.  Molton,  as  the  administrator  of  the  estate 
of  Kate  A.  Glover,  deceased,  W.  L.  Chambers,  and  the  part- 
ners comprising  the  firm  of  Moses  Brothers,  were  joined  with 
Falkner  as  defendants  to  the  bill,  under  an  allegation  that  each 
claimed  some  interest  in  the  property  conveyed  by  the  mort- 
gage, or  some  lien  upon  it ;  and  it  was  alleged,  also,  that  said 
Chambers  and  Moses  Brothers  had  each  taken  possession  of 
some  portions  of  the  property ;  that  their  respective  liens  were 
subsequent  and  subordinate  to  the  complainant's  mortgage,  of 
which  they  had  notice  ;  or,  if  not  subordinate  and  inferior,  that 
each  embraced  other  property,  in  addition  to  that  conveyed  by 
the  complainant's  mortgage,  to  which  they  should  first  resort, 
and  for  which  they  should  be  required  to  account.  The  bill 
prayed,  on  these  allegations,  that  the  complainant's  mortgage 
be  declared  a  first  lien  on  the  property ;  that  the  property  be 
sold,  and  the  mortgage  foreclosed ;  that  Chambers  and  Moses 
Brothers  each  be  required  to  account  for  the  property  which 
they  had  taken ;  that  an  account  be  taken  of  the  mortgage 
del)t ;  that  the  priority  of  the  respective  liens  be  declared,  if 
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the  complainant's  was  not  first,  and  the  securities  marslialled  ; 
and  for  general  relief. 

Moses  Brothers  filed  an  answer  to  the  bill,  and  also  a  cross- 
bill in  the  nature  of  an  original  bill,  asserting  the  priority  of 
their  mortgage,  and  asking  a  foreclosure  thereof.  Their  mort- 
gage was  dated  14th  September,  1876,  and  duly  filed  for  record 
on  the  24th  October;  was  given  to  secure  the  payment  of  said 
Falkner's  promissory  note  for  $875,  of  even  date  with  the  mort- 
gage, and  payable  on  the  14th  November,  1876 ;  and  conveyed 
two  city  lots  in  Montgomery,  together  with  "all  the  property, 
of  every  kind  and  description,  in  the  Southern  Plantation  oftice, 
on  Perry  street  in  the  city  of  Montgomery."  They  also  held 
a  second  mortgage,  dated  the  18th  September,  1877,  and  given 
to  secure  the  payment  of  the  same  note ;  which  conveyed  the 
same  personal  property,  and,  in  addition,  other  printing  mate- 
rials, consisting  of  type,  cases,  &c.,  which  had  been  used  in 
printing  papers  called  The  Hornet  and  The  Bulletin^  and  were 
afterwards  transferred  to  the  office  of  the  Southern  Plantation. 
This  cross-bill  was  filed  on  the  17th  March,  1879;  and  Falkner, 
Chambers,  Molton  as  administrator,  and  the  complainant  in  the 
original  bill  were  made  defendants  to  it. 

As  between  Moses  Brothers  and  the  complainant  in  the  orig- 
inal bill,  the  principal  matter  of  contest  was  as  to  the  priority 
of  their  liens  on  a  printing-press,  which  the  complainant  had 
sold  to  Falkner,  the  agreed  price  being  the  consideration  of  the 
complainant's  mortgage  and  secured  note,  and  which  was  em- 
braced also  in  the  mortgage  to  Moses  Brothers ;  but,  as  the  case 
is  iiere  presented,  this  matter  is  immaterial.  The  mortgage  to 
Molton  was  dated  the  8th  February,  1875,  and  conveyed  only 
the  city  lots  in  Montgomery :  its  validity  and  priority  were  ad- 
mitted by  Moses  Brothers  in  their  cross-bill,  and  no  question  in 
reference  to  it  is  raised  by  the  record.  The  mortgage  to  Cham- 
bers was  dated  1st  January,  1876,  and  conveyed  all  the  real  and 
f)ersonal  property  embraced  in  the  other  mortgages;  but  its  va- 
idity  w{is  assailed  by  Moees  Brothers  in  their  cross-bill,  and  by 
Molton  in  his  answer  to  a  cross-bill  filed  by  Chambers ;  and  on 
appeal  to  this  court,  at  a  former  term,  by  Chambers,  his  mort- 
gage was  held  void. — Chambers  v.  FalJcner,  65  Ala.  448. 

The  original  bill  prayed  for  an  account  and  decree  against 
Chambers,  "  for  the  value  of  such  of  said  property  as  he  may 
be  found  to  have  disposed  of,  or  otherwise  converted  to  his 
own  use ;"  and  the  cross-bill  of  Moses  Brothers  prayed,  "  that 
said  Chambers  be  held  to  account  for  the  value  of  the  personal 
property  received  or  converted  by  him,  and  for  the  rental  value 
of  said  real  estate  since  he  has  been  in  possession  thereof."  In 
his  answers  to  the  original  bill  and  to  the  cross-bill  of  Moses 
Brothers,  and  also  in  a  cross-bill  filed  by  himself,  Chambers  ad- 
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mitted  that  he  had  taken  possession,  under  his  mortgage,  of  the 
type  and  printing  materials  conveyed  by  his  mortgage,  and  had 
sold  them,  with  the  consent  of  Falkner,  for  $375;  and  he  also 
admitted  that  he  had  taken  possession  of  the  real  estate  after 
the  law-day  of  his  mortgage.  The  printing-press  was  sold,  by 
agreement  of  the  parties  to  the  suit,  for  $900,  the  purchaser's 
notes  being  deposited  with  the  register  to  await  the  result  of 
the  suit;  and  the  chancellor  (Hon.  H,  Austill)  held  that  the 
complainant  in  the  original  bill  was  entitled  to  priority  over 
Moses  Brothers,  in  this  fund.  He  further  held  that  Chambers 
"  should  be  required  to  account  for  the  proceeds  of  the  per- 
sonal property  sold  by  him,  and  for  the  rents  of  the  real  prop- 
erty realized  since  the  filing  of  the  cross-bill  of  Moses  Broth- 
ers;" and  ordered  the  necessary  accounts  to  be  stated  by  the 
register. 

The  register  stated  the  accounts  as  ordered,  and  reported  that 
the  amount  due  the  original  complainant,  with  interest  to  2Sth 
April,  1881,  was  $1,541.26;  to  Moses  Brothers,  $1,039.39  ;  and 
to  Molton,  $901.16.  He  reported,  also,  that  the  personal  prop- 
erty sold  by  Chambers  was  worth  on  the  1st  June,  1878,  when 
sold  by  him,  $375 ;  that  the  rents  received  by  him  after  the 
filing  of  the  cross-bill  of  Moses  Brothers,  after  deducting  the 
cost  of  necessary  repairs,  was  $287.96 ;  and  that  the  personal 
property  which  went  into  the  possession  of  Moses  Brothers  was 
worth  $470.  No  exceptions  were  filed  to  the  report,  and  it  was 
confirmed  by  the  chancellor  at  the  August  term,  1881 ;  when 
he  also  rendered  a  decree,  ordering  the  real  estate  to  be  sold, 
the  proceeds  to  be  first  applied  to  the  payment  of  Molton's 
debt,  and  the"balance,  if  any,  to  Moses  Brothers;  also,  ordering 
the  proceeds  of  sale  of  the  printing  press,  when  collected,  to 
be  paid  over  to  the  Campbell  Printing  Press  Company,  in  sat- 
isfaction, ^ro  tanto^  of  the  decree  in  their  favor;  requiring 
Chambers  to  pay  into  court,  within  twenty  days,  the  $375  and 
$287.96,  which  he  had  received,  as  above  stated  ;  ordering  the 
$375  to  be  paid  over  to  the  Campbell  Printing  Press  Company, 
and  the  $287.96  to  Moses  Brothers,  as  credits  on  their  respect- 
ive debts.  In  October,  1881,  on  motion  of  complainant,  a  ref- 
erence to  the  register  was  ordered,  to  ascertain  and  report  the 
rents  received  by  Chambers  subsequent  to  the  former  report; 
and  the  sum  of  $438.88  being  reported,  by  agreement  of  par- 
ties, as  the  full  auiount  of  rents  for  which  Chambers  was  re- 
sponsible, that  sum  was  paid  into  court  by  him,  and  he  was 
discharged.  At  the  same  time,  a  petition  was  filed  by  Falkner, 
asking  a  modification  of  the  decree,  and  an  order  that  the  rents 
received  from  Chambers  should  be  paid  over  to  him.  The 
chancellor  overruled  this  petition,  and  ordered  that  this  fund, 

Vol.  lxxiv. 


[1883.  OF  ALABAMA.  363 

[Falkner  v.  Campbell  Printing  Press  and  Manufacturing  Co.] 

"after  deducting  and  pa3'ing  out  of  the  same  all  the  costs  of 
this  cause,"  be  paid  over  to  Moses  Brothers. 

The  appeal  is  sued  out  bj'  Falkner,  who  here  assigns  as  error 
the  dismissal  of  his  petition,  the  decree  ordering  the  rents  paid 
in  by  Chambers  to  be  paid  over  to  Moses  Brothers,  and  the 
decree  for  the  payment  of  the  costs  out  of  that  fund.  There 
was  a  joinder  in  error  by  the  complainant  in  the  original  bill, 
but  none  of  the  other  parties  appeared. 

R.  M.  Williamson,  and  Geo.  F.  Mooke,  for  appellant. 

E.  J.  FrrzPATRiCK,  contra. 

SOMERVILLE,  J. — The  contest  in  the  present  case  is  be- 
tween the  mortgagor  and  mortgagee,  for  certain  rents  of  the 
mortgaged  property,  which  had  been  paid  into  the  hands  of  the 
register  by  order  of  the  Chancery  Court.  These  rents  accrued 
after  the  filing  of  the  cross-bill  by  the  mortgagees,  Moses 
Brothers,  in  reference  to  the  priority  of  whose  mortgage  there 
is  no  dispute  as  between  them,  and  as  against  the  other  unsat- 
isfied mortgages.  The  special  prayer  of  the  cross-bill  was  for 
a  condemnation  of  these  rents,  then  in  the  hands  of  one  of  the 
defendants,  Chambers,  who  had  entered  upon  the  premises,  and 
collected  the  rents,  under  a  claim  of  right  in  himself.  The 
claim  of  Chambers  was  based  on  a  mortgage  executed  by  the 
appellant,  Falkner,  the  validity  of  which  had  been  successfully 
contested,  and  which  had  been  declared  void  on  appeal  to  this 
court,  in  the  case  of  Chambers  v.  Falhner,  65  Ala.  448.  This 
collection  being  without  authority,  and  Chambers  being  one  of 
the  defendants  in  tlie  suit,  the  chancellor  made  an  order  for 
him  to  pay  the  money  into  court,  which  was  accordingly  done. 
It  was  tinally  decreed,  that  a  portion  of  fund  should  be  appro- 
priated to  the  payment  of  the  costs  of  suit,  and  that  the  balance 
be  paid  to  Moses  Brothers,  on  their  mortgage  debt.  This  ac- 
tion of  the  court  is  assigned  for  error. 

The  principle  is  too  well  settled  in  this  State,  either  for  con- 
troversy or  discussion,  that  the  mortgagor  is  the  owner  of  the 
mortgaged  premises,  as  against  all  the  world  except  the  mort- 
gagee. He  is  therefore  entitled  to  the  rents,  incomes  and 
profits  of  the  mortgaged  property,  so  long  as  the  mortgagee 
fails  to  disturb  his  possession  or  right  by  the  interposition  of  a 
legal  claim  to  them.  This  claim  may  be  made,  as  is  well  set- 
tled, by  filing  a  bill  for  foreclosure,  accompanied  with  the  ap- 
pointment of  a  receiver,  by  taking  possession,  or  by  otherwise 
giving  notice  in  the  nature  of  a  demand. — Johnston  cfc  Stevjart 
V.  Riddle,  70  Ala.  219 ;  Scott  v.  Ware,  65  Ala.  174.  It  may 
be  admitted,  as  stated  in  Scott  v.  Ware,  supra,  that  the  mere 
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filing  of  a  bill  of  foreclosure  will  not  alone  interrupt  the  right 
of  the  mortgagor  to  take  the  rents.  The  mortgagee  must  be 
active  in  the  assertion  of  his  claim,  either  through  his  own  ex- 
ertions, or  the  intervention  of  the  court  in  his  behalf. — Gilman 
V.  Telegraph  Co.,  91  U.  S.  603. 

The  mortgagor  Falkner's  possession  had  been  here  disturbed, 
by  the  entry  on  the  premises  of  one  of  the  defendants.  Cham- 
bers. This  entry  was  made  under  power  conferred  in  a  mort- 
gage, the  validity  of  which  the  mortgagor  did  not  at  the  time 
dispute,  and  which  he  does  not  assail  in  this  suit.  It  may  be 
that  Chambers  was  a  trespasser,  by  reason  of  his  mortgage  be- 
ing void ;  but  he  was  not  acting  for  Falkner,  and,  therefore, 
cannot  be  deemed  in  law  to  be  his  agent.  His  possession  of 
the  disputed  fund  can  not  then  be  said  to  be  that  of  Falkner. 
He  must  rather  be  considered  as  holding  for  the  party  entitled. 
The  payment  of  this  fund  into  court  was  ordered  at  the  in- 
stance of  the  mortgagees,  and  on  their  motion.  The  demand 
for  it  by  the  register  was,  in  effect,  the  demand  of  the  mort- 
gagees. Their  application  in  this  behalf,  made  to  the  court 
pursuant  to  the  prayer  of  their  cross-bill,  may  be  considered  as 
tantamount  to  a  demand  through  the  aid  of  judicial  interven- 
tion.— Thomas  v.  BrigstocTce,  4  Russell,  64  (4  Eng.  Ch.  64). 
This  demand  was  made  before  the  funds  reached  the  mort- 
gagor's hands,  and  while  the  whole  matter  of  litigation  was  in 
gremio  legis.  The  mortgage  lien  of  Moses  Brothers  thus  at- 
tached before  any  right  to  the  rents  legally  became  vested  in 
the  appellant.  In  this  view  of  the  case,  we  can  see  no  error  in 
the  action  of  the  chancellor  touching  the  fund  in  question. 
The  taxation  of  costs  was  a  matter  of  discretion,  and  they  could 
be  properly  taxed  and  made  payable  out  of  any  moneys  in  the 
custody  of  the  court,  which  belonged  to  any  of  the  parties  liti- 
gant, and  subject  to  the  lien  of  the  mortgages  sought  to  be 
foreclosed. 

Afiirmed. 


Lanier  v.  Russell. 

Contested  Probate  of  Will  /  Motiop.  to  dismiss  Appeal. 

1 .  Entry  of  judgment  or  decree  on  verdict;  when  properly  dated. — When 
the  probate  of  a  will  is  contested,  and  an  issue  of  devisavit  velnon  is  sub- 
mitted to  a  jury,  who  find  in  favor  of  the  will,  the  judgment  of  the  court 
necessarily  follows  the  verdict,  as  in  an  action  at  law  ;  and  the  verdict 
being  rendered  on  Saturday  morning,   while  the  court  is  in  session,  the 
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judgment  is  properly  entered  and  dated  as  of  that  day,  although  the 
entry  was  not  actually  made  until  ten  o'clock  at  night,  after  the  expira- 
tion of  office  hours. 

2.  Limitation  of  appeal. — Thirty  days  being  the  limitation  of  an  ap- 
peal from  a  judgment  or  decree  on  a  contest  of  the  probate  of  a  will 
(Code,  §  3954),  an  appeal  sued  out  on  5th  April,  from  a  judgment  ren- 
dered on  4th  March,  will  be  dismissed  on  motion. 

Appeal  from  tlie  Probate  Court  of  Madison. 

Tried  before  the  Hon.  William  Richardson. 

Tlie  appeal  in  this  case  was  sued  out  on  April  5th,  1882, 
from  a  judgment  and  decree  of  said  Probate  Court  which  was 
rendered  and  entered  of  record  on  March  4th  preceding,  and 
founded  on  the  verdict  of  a  jury  returned  into  court  on  the 
morning  of  that  day ;  and  a  motion  to  dismiss  the  appeal  was 
submitted  by  the  appellee,  on  the  ground  that  it  was  not  taken 
within  the  time  prescribed  by  law.  The  suit  commenced  in  an 
application  by  Mrs.  Martha  T.  Russell  for  the  probate  of  a  pa- 
per writing,  which  purported  to  be  the  last  will  and  testament 
of  Missouri  W.  McCalley,  and  which  was  contested  by  the 
present  appellants,  heirs-at-law  and  distributees.  An  issue  was 
thereupon  formed,  under  the  direction  of  the  court,  and  sub- 
mitted to  a  jury,  who  returned  a  verdict  in  favor  of  the  will ; 
and  the  judgment  now  appealed  from  was  rendered  on  this  ver- 
dict. On  the  trial,  numerous  exceptions  to  the  rulings  of  the 
court  were  reserved  by  the  contestants,  and  these  rulings  were 
here  assigned  as  error,  "  The  jury  brought  in  their  verdict," 
80  the  bill  of  exceptions  recites,  "  on  Saturday  morning,  March 
4th,  1882 ;  and  the  court  received  the  verdict  on  that  morning, 
discharged  the  jury,  and  adjourned,  without  setting  a  day  to 
enter  the  judgment  or  decree  on  the  said  verdict.  On  Satur- 
day night  of  said  March  4th,  between  the  hours  of  eight  and 
ten  o'clock,  the  court  entered  the  judgment  or  decree  on  said 
verdict.  The  regular  business  (or  oftice)  hours  of  said  court 
are  from  nine  o'clock  a.  m.  to  four  o'clock  p.  m.,  as  prescribed 
by  statute.  No  notice  of  the  entry  of  said  decree  was  given  to 
contestants'  counsel,  and  no  notice  was  given  them  of  tne  time 
when  said  decree  would  be  entered  ;  and  when  the  decree  was 
80  entered,  neither  the  contestants  nor  their  counsel  were 
present." 

Cabaniss  &  Wakd,  for  the  motion,  cited  the  statute  (Code, 
§  3954),  and  the  decision  of  this  court,  at  the  last  term,  in  the 
case  of  Lcmier  v.  Bichardson^  72  Ala.  134. 

Walker  &  Shelby,  contra. — The  statute  allows  thirty  days 
for  taking  an  appeal  in  such  a  case  as  this,  which  must  mean 
thirty  full  days,  or  "  clear  days,"  as  they  are  called  in  the  old 
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books.  If  the  decree  had  been  entered  during  office  hours  on 
Saturday,  or  even  after  office  liours,  on  notice,  actual  or  con- 
structive, to  the  parties  interested,  the  time  might  have  com- 
menced to  run  from  that  day,  and  the  appeal  would  be 
barred ;  but,  having  been  entered  Saturday  night,  long  after 
the  close  of  office  hours,  and  without  notice  to  the  parties,  that 
day  can  not  be  counted ;  nor  can  Sunday  be  counted,  since  it  is 
dies  non  juridicus,  and  an  appeal  could  not  have  been  taken 
on  that  day.  An  appeal  could  not  have  been  taken  before 
Monday,  and  the  statutory  time  must  be  computed  from  that 
day,  even  if  the  decree  was  properly  entered  and  dated  as  of 
Saturday.  A  liberal  construction  is  placed  on  such  statutes, 
giving  a  party  sometimes  one  day  more  tlian  the  strict  letter  of 
the  law  calls  for,  but  never  less.  The  appeal  is  from  tlie  judg- 
ment, or  decree,  not  from  the  verdict ;  and  that  could  not  be 
known — it  was  locked  up  in  the  breast  of  the  judge — until  an- 
nounced and  entered. — Green  v.  McOatcheon,  40  Mich.  244; 
Way'ren  v.  Slade^  23  Mich.  1,  or  9  Amer.  Rep.  70 ;  Hilly er  v. 
Schenck,  15  N.  J.  Eq.  398 ;  Young  v.  Young,  32  N.  J.  Eq. 
275;  Rubber  Co.  v.  Goodyear,  6  Wallace,  153;  Dawson's  Appeal, 
15  Penn.  St.  480 ;  Ross  v.  Palmer,  40  Penn.  St.  517 ;  Jyeal  v. 
Crews,  12  Geo.  93 ;  Charleston  Banh  v.  Gary,  14  So.  Ca.  571 ; 
McLaughlin  v.  Doherty,  54  Cal.  519 ;  Humphrey  v.  Havens, 
9  Minn.  350 ;  Carleton  v.  Byington,  16  Iowa,  588. 

STONE,  J. — The  judgment-entry  found  and  certified  in  this 
record  shows  that  the  verdict  of  the  jury  was  rendered,  and 
the  judgment  and  decree  pronounced,  on  the  4tli  day  of  March. 
1882.  The  appeal  was  prayed  and  taken  April  5th,  1882. 
Excluding  the  first  day,  and  including  the  last,  there  were 
thirty-two  days  between  the  rendition  of  the  judgment  and 
the  grant  of  the  appeal.  The  statute  (Code  of  1876,  §  3954) 
requires  that  such  appeals  shall  be  taken  ''  within  thirty  days 
after  the  determination  of  such  contest."  An  application  was 
made  to  the  Circuit  Court  for  a  mandarmis,  to  compel  the 
judge  of  probate  to  change  the  date  of  his  judgment  and  decree, 
so  as  to  make  it  bear  date  March  6th,  1882;  but  the  applica- 
tion was  denied.  An  appeal  from  that  ruling  was  then  pros- 
ecuted to  this  court,  and  the  judgment  of  the  Circuit  Court 
was  affirmed.  We  held,  that  the  final  judgment  establishing 
the  will  was  correctly  dated  March  4. — Lanier  v.  Richardson., 
72  Ala.  134.  '  •  • 

The  present  case  comes  before  us  on  a  motion  to  dismiss  the 
appeal,  as  not  being  taken  in  time,  and  we  are  requested  to 
review  our  former  ruling.  We  have  carefully  studied  the  able 
argument  of  counsel,  and  have  examined  tne  authorities  re- 
ferred to.  Two  of  them  arose  on  judgments  pronounced  on 
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verdicts  rendered. — First  National  Bank  v.  Gary,  14  So.  Car. 
571 ;  HuTnjphrey  v.  Havens,  9  Minn.  318.  Tlie  others  arose 
in  chancery  and  probate  cases,  where  the  judgment  of  the  court 
remained  locked  up  in  the  breast  of  the  presiding  justice,  until 
it  was  formulated  and  formally  rendered.  Tlie  cases  from 
South  Carolina  and  Minnesota  are  scarcely  reconcilable  with 
our  rulings  in  Lanier  v.  Richardson,  supra.  The  other  cases, 
growing  out  of  chancery  and  probate  decrees,  are  certainly 
correct,  and  would  be  so  ruled  by  us.  This,  from  the  nature 
of  the  question.  Until  the  decree  is  pronounced  in  such  cases, 
there  is  nothing  to  foreshadow  or  indicate  what  it  will  be. 

When,  however,  there  is  a  trial  by  jury,  in  a  common-law 
proceeding,  and  the  jury  returns  a  general  verdict,  the  judg- 
ment, not  being  arrested,  follows  the  verdict,  as  the  conclusion 
follows  the  premises  in  any  other  syllogism.  "  It  is  therefore 
considered,"  is  the  language  of  the  court,  and  of  the  law,  in 
such  cases;  and  if,  on  a  proper  verdict  rendered,  the  judge 
trying  the  cause  sliould,  without  setting  aside  the  verdict,  or 
other  sufficient  reason,  refuse  to  render  judgment  thereon,  he 
would  be  compellable  to  proceed  to  give  judgment,  although 
what  particular  judgment  he  should  render  would  probably  not 
be  commanded.  This,  because  inandamus,  as  a  rule,  can  com- 
pel the  exercise  of  the  judicial  function,  but  does  not  command 
what  judgment  shall  be  rendered. 

The  system  and  practice  in  our  common-law  courts  of  general 
jurisdiction,  we  think,  furnish  a  safe  analogy  and  guide  in 
cases  like  the  present.  Tlie  statute  directs,  that  the  minutes 
of  those  courts  must  be  read  each  morning  in  open  court. 
Code  of  1876,  §  546.  This  must  mean,  that  the  minutes  made 
by  the  clerk,  of  the  court's  proceedings  during  one  day,  must 
be  read  on  the  morning  of  tne  next  succeeding  day.  Now,  in 
practice,  these  proceedings  are  generally  entered  up  after  the 
adjournment  of  the  court  for  the  day ;  frequently,  during  tlie 
night,  after  judicial  hours;  and  often  iinished  up  during 
the  next  morning,  before  the  court  convenes.  Yet  the  judg- 
ment bears  date,  and  should  bear  date,  of  the  day  the  proceed- 
ings were  had  in  the  court.  Such  we  think,  has  been  the 
universal  custom  since  our  judicial  system  was  organized.  Such 
was  the  rule,  when  our  judgments  operated  liens  on  lands, 
without  the  issue  of  executions. — Pope  v.  Brandon,  2  Stew- 
art, 401 ;  Morris  v.  Fills,  3  Ala.  560 ;  Canmbell  v.  Spence, 
4  Ala.  543 ;  Mansony  v.  United  States  Bank,  Ih.  735 ; 
Quinn  v.  Wisioall,  7  Ala.  645;  Bliss  v.  Watkins,  16  Ala. 
229;  Cim7iingha7nv.  Fontaine,  25  Ala.  64:4  ;  Dow  v.  Whitmaii, 
36  Ala.  604 ;  Pearson  v.  Darrington,  21  Ala.  169 ;  Ala.  Coal 
&  Nav.  Co.  V.  State,  ex  ret.,  54  Ala.  36 ;  Holtzclaw  v.  Ware, 
34  Ala.  307. 
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One  view  of  this  question,  it  seems  to  us,  renders  our  solu- 
tion of  the  statute  we  have  referred  to,  almost  unanswerable. 
Many  of  our  Circuit  Courts — probably,  a  large  majority  of 
them — have  limited  terms,  of  so  many  days,  or  so  many  weeks. 
All  will  admit,  that  any.  judicial  act,  done  after  the  expiration 
of  the  prescribed  term,  would  be  coram  non  judice.  Courts 
are  required,  and  usually  sit,  each  day  of  the  entire  term.  The 
public  service  demands  it.  The  minutes  of  the  last  day's  pro- 
ceedings must  be  entered  up,  and  it  is  common  knowledge,  as 
well  as  an  irresistible  inference,  that  this  service  is  frequently 
not  completed,  until  after  the  close  of  judicial  hours  of  the  last 
day  ;  nay,  frequently  until  after  midnight  of  that  day.  Are 
all  such  judgments  and  orders  void,  because  they  were  not 
entered  and  approved  within  the  term  the  statute  prescribes  ? 
If  a  record  were  to  come  before  us,  showing  it  was  rendered 
one  or  two  days  after  the  statutory  termination  of  the  term, 
we  would  certainly  pronounce  it  void.  Would  not  this  be  the 
inevitable  result,  if  we  were  to  hold  that  judgments,  written 
up  after  judicial  hours,  can  take  effect  only  as  of  the  next 
judicial  day  %  We  think  a  judgment,  following  a  verdict,  takes 
effect  as  of  the  day  the  verdict  was  rendered,  unless  there  is 
something  in  the  recoi'd  showing  it  was  not  pronounced  on  that 
day.  The  judgment  in  this  cause  shows  it  was  rendered  on 
the  same  day  the  jury  returned  their  verdict  in  the  morning. 

It  would  seem  this  ruling  works  no  hardship  in  this  case. 
On  the  very  same  day — March  4th — on  which  the  verdict  was 
rendered,  as  we  must  suppose,  counsel  entered  into  a  written 
agreement,  made  part  of  the  record,  that  the  contestants  be 
allowed  sixty  days  within  which  to  prepare  their  bill  of  excep- 
tions, and  have  it  signed.  This  certainly  tends  strongly  to 
show  the  contest  was  then  considered  at  an  end  in  that  court. 
Would  it  be  contended  the  sixty  days  did  not  commence  to  run 
until  the  Monday  following  ? 

Appeal  dismissed. 


Moore  v.  Helms. 

Statutory  Real  Action  in  nature  of  Ejectment. 

1.  Award,  as  evidence,  of  title  to  land. — When  a  pending  suit,  involving 
the  title  to  land,  or  the  right  of  possession  for  a  terra  not  yet  expired,  is 
submitted  to  arbitration,  the  award  rendered,  though  it  can  not  have  the 
operation  and  effect  of  a  conveyance  of  lands,  is  evidence  of  title,  which 
will  support  or  defeat  an  action  of  ejectment,  or  a  statutory  action  in  the 
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nature  of  ejectment ;  but,  when  set  up  by  the  defendant,  it  is  only  matter 
of  evidence,  available  under  the  plea  of  not  guilty,  is  open  to  contesta- 
tion, and  must  be  determined  by  the  jury,  unless  a  trial  bv  jury  is  waived. 

2.  Motion  to  dismiss;  when  allowable, — A  motion  to  dismiss  a  suit  is, 
ordinarily,  founded  upon  matter  of  record  apparent  on  the  face  of  the 
proceedings,  and  can  not  be  based  on  extrinsic  matters ;  unless,  perhaps, 
on  a  release  given,  or  an  agreement  to  dismiss  made  pending  the  suit; 
nor  can  it  be  made  to  subserve  the  purpose  of  a  plea  in  bar,  or  to  devolve 
upon  the  court  a  summary  determination  of  the  merits  of  the  case. 

3.  Admission  of  facts;  not  (nnotiuting  to  waiver  of  trial  by  jury. — An 
admission  of  the  facts,  upon  which  a  motion  to  dismiss  the  suit  is  founded, 
is  not  a  waiver  of  a  trial  by  jury,  nor  equivalent  to  an  agreement  to  sub- 
stitute the  court  for  the  jury  as  a  trier  of  the  facts. 

Appeal  from  the  Circuit  Court  of  Coffee. 

Tried  before  the  Hon,  II.  D,  Clayton, 

This  action  was  brought  by  Thomas  Moore,  against  Melton 
Helms,  to  recover  the  possession  of  a  tract  of  land,  with  dam- 
ages for  its  detention  ;  and  was  commenced  on  the  8th  October, 
1880.  At  the  October  tertn,  1881,  a  judgment  on  verdict  was 
rendered  for  the  defendant;  but,  at  the  same  term,  a  bill  of 
exceptions  was  reserved,  in  which  the  facts  are  thus  stated : 
"  On  the  trial  of  this  case,  the  following  proceedings  were  had  : 
The  defendant  moved  the  court  to  dismiss  the  cause,  upon  the 
ground  that,  heretofore,  one  W,  B.  Halstead  brought  his  suit 
in  this  court,  in  the  statutory  form  of  ejectment,  against  the 
plaintiff  in  the  present  action,  to  recover  the  same  lands  in- 
volved in  this  suit ;  that  said  former  suit,  and  the  question  of 
the  title  to  said  lands,  was  submitted  to  arbitration  by  the 
parties  thereto ;  that  the  arbitrators  decided  said  suit  in  favor 
of  said  Halstead,  and  that  he  was  the  owner  of  said  lands ; 
and  that  the  defendant  in  this  present  action  derived  his  title 
and  possession  from  said  Halstead.  The  statements  in  the  said 
motion  being  admitted  as  facts,  the  court  thereupon  granted 
the  said  motion,  and  dismissed  the  suit;  and  the  defendant {f) 
excepted,"  The  appeal  is  sued  out  by  the  plaintiff,  and  the 
judgment  dismissing  the  suit  is  assigned  as  error. 

J.  E.  P.  Flournoy,  for  appellant. 

BRICKELL,  C.  J. — It  may  be  that,  if  there  was  a  former  ac- 
tion pending  between  the  plaintiff  and  Halstead,  under  whom  the 
defendant  derives  title  to  the  lands,  involving  the  question  of 
title,  or  the  right  to  possession  for  a  term  not  yet  expired,  which 
was  submitted  to  arbitration,  and,  in  pursuance  of  the  submis- 
sion, an  award  was  rendered  determining  the  question  against 
the  plaintiff,  the  award  would  bar  the  plaintiff  from  a  recovery  in 
the  present  action.  An  award,  though  it  can  not  have  the  op- 
eration and  effect  of  a  conveyance  of  lands,  is  evidence  of  title, 
upon  which  ejectment,  or  the  corresponding  statutory  real  ac- 
24 
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tion,  may  be  supported  or  defeated. — Adams  on  Ejectment,  92  ; 
Tyler  on  Ejectment,  206.  But,  if  this  be  true,  the  award  is 
matter  of  evidence  under  the  plea  of  not  guilty,  as  is  any  fact 
showing  that  the  plaintiff  has  not  title,  or  has  not  a  right  to 
possession  ;  and  it  is  open  to  contestation,  as  are  all  facts  relat- 
ing to  the  title  or  right  of  possession,  and  must  be  determined 
by  the  verdict  of  a  jury,  unless  a  trial  by  jury  is  waived,  and 
the  court  is  substituted  as  the  trier  of  the  facts. 

2.  A  motion  to  dismiss  a  suit  is,  ordinaril}^  founded  upon 
matter  of  record,  apparent  upon  the  face  of  the  proceedings, 
because  of  some  imperfection,  gap  or  chasm,  caused  by  the  act 
or  neglect  of  the  plaintiff,  or  because  of  his  disobedience  to 
orders  of  the  court:  unless,  perhaps,  it  is  founded  upon  a  re- 
lease given,  or  an  agreement  to  dismiss  made  pending  suit.  It 
can  not  be  founded  on  matters  extrinsic  to  the  record ;  nor  can 
it  be  made  to  serve  the  purpose  of  a  plea  in  bar;  nor  can  it 
devolve  upon  the  court  the  determination  summarily  of  the 
merits  of  the  case. — Allen  v.  Lewis^  at  present  term.     P.  379. 

3.  It  is  true,  the  plaintiff  admitted  the  facts  upon  which  the 
motion  to  dismiss  was  founded  ;  but  that  admission  can  not  be 
construed  into  a  waiver  of  a  trial  by  jury,  nor  into  an  agreement 
to  substitute  the  court  as  the  trier  of  the  facts.  Is  or  was  there 
an  admission  that  the  award  was  unimpeachable  ;  and  it  is  open  to 
impeachment,  whether  it  is  specially  pleaded,  or  only  given  in 
evidence  to  conclude  the  plaintiff.  Upon  this  motion,  the  court 
ought  not  to  have  determined  the  merits  of  the  case,  but 
ought  to  have  remitted  the  parties  for  trial  to  a  jury. 

Reversed  and  remanded. 


Young  V.  Hawkins. 

Bill  in  Equity  to  enforce  Vendor's  Lien  on  Land. 

1.  Promise  for  benefit  of  third  person. — A  promise  to  one  person,  to  pay 
a  debt  lUie  from  him  to  another,  enures  to  the  benefit  of  the  latter,  and 
may  be  enforced  by  him. 

2.  Election. — No  make  an  election  binding,  the  party  must  have 
knowledge  of  the  facts  between  which  he  is  required  to' choose;  and 
hence,  when  the  holder  of  a  note,  given  for  the  purchase-money  of  land, 
is  a  non-resident,  the  recovery  by  him  of  a  judgment  on  the  note  can 
not  be  deemed  a  renunciation  of  promises  to  pay  it  by  sub-purchasers  of 
the  land,  when  it  is  not  shown  that  he  had  knowledge  of  such  promises. 

3.  Vendor's  lien ;  rvho  may  assert,  where  land  has  been  sold  several 
times. — Where  the  purchaser  of  lands  agrees,  in  part  payment  of  the 
agreed  price,  to  pay  his  vendor's  outstanding  note  to  a  third  person, 
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which  is  a  Hen  on  the  land,  and  afterwards  sells  to  a  sub-purchaser,  M'ho 
makes  a  similar  promise  to  pay  the  outstanding  note ;  a  payment  of  the 
note  by  such  sub-purchaser  would  extinguish  the  lien  on  the  land,  and 
the  liability  of  each  of  the  parties ;  a  payment  by  the  purchaser  would 
give  him  a  right  to  enforce  the  vendor's  lien  on  the  land,  as  against  the 
sub-purchaser;  and  a  payment  by  the  maker  of  the  note,  to  whom  the 
first  promise  to  pay  it  was  made,  would  give  him  a  similar  right  to  en- 
force the  lien ;  but  the  latter  can  not  maintain  a  bill  in  his  own  name 
alone  to  enforce  the  lien,  when  he  has  not  paid  the  note,  although  the 
holder  has  recovered  a  judgment  on  it  against  him. 

4.  Same;  parties;  variance. — On  this  state  of  facts,  the  holder  of  the 
note  is  a  necessary  party  to  the  bill,  or  the  several  contesting  claimants, 
if  there  is  a  dispute  as  to  the  ownership  of  it;  and  the  bill  must  allege 
the  special  facts  which  show  that  the  maker  of  the  note  is  remitted  to 
his  former  right  to  enforce  the  lien,  else  the  variance  will  be  fatal  to  re- 
lief. 

Appeal  from  the  Chancery  Court  of  Etowah. 
Heard  before  the  Hon.  N.  S.  Graham. 

Denson  &  DisQUE,  for  appellants. — (1.)  The  complainant's 
own  testimony  shows  that  he  has  no  interest  in  the  subject- 
matter  of  this  litigation,  and  hence  no  right  to  maintain  the 
suit;  that  he  has  never  paid  his  outstanding  note,  which  be- 
longs to  Mrs.  Waters,  and  to  whom  Young  promised  to  pay  it. 
Rapier  v.  Gulf  City  Paper  Co.,  64  Ala.  330;  Winter  v.  Mer- 
rick, 69  Ala.  86 ;  Bryan  v.  Hendrix,  57  Ala.  387.  (-2.)  If  the 
contract  between  Hawkins  and  Young  was,  as  the  proof  shows, 
that  Young's  promise  to  pay  the  outstanding  note  of  Hawkins 
was  taken  and  accepted  by  Hawkins  in  absolute  payment  and 
extinguishment,  pro  tanto,  of  so  much  of  the  purchase-money 
agreed  to  be  paid  by  Young,  then  there  is  no  debt  between 
Hawkins  and  Young,  and  hence  no  lien, — Dennis  v.  Williams, 
40  Ala.  633;  Carriers  v.  Ticknor,  26  Ala.  571;  Brewer  v. 
Bank,  24  Ala.  439;  Bradford  v.  Harper,  25  Ala.  347; 
/SchneUyv.Ragan,28  Amer.Dec.  198;  Patterson  v.  Edwards, 
29  Ala.  67;  2  Pom.  Eq.  §  1252;  Jones  on  Mortgages,  §§  194- 
98.  (3.)  The  judgment  in  favor  of  Mrs.  Waters,  if  she  is  the 
owner  of  the  note,  is  a  lien  on  the  land  ;  and  a  payment  by  the 
defendants  of  the  decree  here  obtained  against  them  by  Haw- 
kins, would  not  discharge  the  land  from  that  lien,  she  not  be- 
ing a  party  to  the  suit. — Griffin  v.  Camack,  36  Ala.  695;  Ye7-- 
hyv.  Sexton,  48  Ala.  311-25;  Black  v.  Zacharie,  3  Howard, 
483 ;  KeUy  v.  Payne,  18  Ala.  371. 

TuRNLEY  &  Turner,  and  Dunlap  &  Dortch,  contra,  cited 
Carver  v.  Eads,  65  Ala.  190 ;  Bankhead  v.  Owen,  60  Ala.  457. 

STONE,  J. — The  present  is  a  suit  by  Hawkins  against 
Young  and  Hood,  to  enforce  an  alleged   vendor's  lien.     The 
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bill  makes  the  ordinary  case  of  a  sale  and  conveyance  of  cer- 
tain lands  by  Hawkins  to  Young,  of  putting  the  vendee  in 
possession,  and  avers  that  two  hundred  and  fifty  dollars  of  the 
promised  purchase-money,  with  interest,  remain  unpaid.  The 
bill  then  avers  that  Young  subsequently  sold  and  conveyed  the 
lands  to  Hood,  and  that  the  latter  purchased  with  knowledge 
of  such  unpaid  purchase-money.  The  bill  on  its  face  clearly 
contains  equity,  and  the  demurrer  to  it  was  rightly  overruled. 
The  answer  denies  that  any  unpaid  purchase-money  promised 
to  be  paid  to  Hawkins  remains  unpaid,  and  rests  for  its  sup- 
port on  the  following  state  of  facts :  The  lands  in  controversy 
formerly  belonged  to  John  Payne,  father-in-law  of  Hawkins, 
Payne  had  had  six  children,  some  of  whom  had  died,  leaving 
children.  Payne  sold  and  conveyed  these,  with  other  lands, 
to  Hawkins  and  to  Rains,  another  son-in-law,  at  the  agreed 
price  of  fifteen  hundred  dollars,  for  the  purpose  of  dividing 
the  proceeds  among  his  descendants,  or  lines  of  descendants. 
Two  of  the  shares,  falling  to  the  wives  of  Hawkins  and  Rains, 
were  left  with  their  husbands,  the  purchasers.  For  the  remain- 
ing thousand  dollars,  four  notes  were  given,  payable  to  Payne, 
each  in  the  sum  of  two  hundred  and  fifty  dollars ;  two  of  these 
notes  made  and  executed  by  Hawkins,  and  two  by  Rains. 
Payne  thereupon  set  apart  these  four  several  notes  to  his  other 
lines  of  heirs,  one  to  each  line  separately.  Soon  after  this 
Payne  died.  Hawkins  has  never  paid  either  of  the  notes 
he  thus  gave  in  the  purchase  of  the  land.  Hawkins  and  Rains 
then  agreed  on  a  division  of  the  lands  purchased,  and  inter- 
changed deeds  accordingly.  Hawkins  sold  and  conveyed  his 
allotted  share  of  the  lands  to  Young,  at  the  agreed  price  of  one 
thousand  and  fifty  dollars.  Five  hundred  and  fifty  dollars  of 
this  sum  Young  paid,  partly  in  cash,  partly  in  relieving  incum- 
brances created  by  Hawkins:  and  for  the  residue  of  it,  gave  his 
note  payable  to  Mrs.  Hawkins,  which  he  has  since  paid.  He 
gave  no  writing  in  relation  to  the  five  hundred  dollars  remain- 
ing, but  promised  Hawkins  he  would  pay  his,  Hawkins',  out- 
standing two  notes  for  purchase-money,  to  the  rightful  holders 
of  the  notes,  when  found  out.  Young  subsequently  sold  and 
conveyed  the  lands  to  Hood,  who,  as  part  purcliase-money, 
promised  to  pay  Hawkins'  two  outstanding  notes,  when  their 
owners  should  be  ascertained.  Hood  has  paid  one  of  these 
notes.  The  other  remains  unpaid,  and  it  is  claimed  there  is 
some  dispute  as  to  its  ownership.  Complainant  claims  it  is  the 
property  of  Mrs.  Waters,  who  has  recovered  judgment  thereon 
against  Hawkins,  he  making  no  defense  thereto.  Execution  on 
this  judgment  has  been  returned  "No  property  found."  The 
above  line  of  defense  is  relied  on  in  the  pleadings,  and  is  fully 
sustained  by  the  testimony. 
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Much  is  said  in  argument  about  there  being  one  or  two  debts. 
Technically  there  are  two ;  the  debt  of  Hawkins,  evidenced  by 
his  note,  and  the  promise  or  debt,  first  of  Young,  and  then  of 
Hood,  to  pay  that  debt.  Equity  cares  but  little  about  the  forms 
of  things.  When  Mrs.  Waters,  or  the  rightful  owner,  is  paid, 
then  she  has  no  further  claim  on  any  one.  If  the  payment  be 
made  by  Hood,  that  will  extinguish  all  the  liabilities.  There 
will  then  be  no  debt  to  or  from  any  one.  If  payment  be  made 
by  Young,  then  he  has  a  claim  on  Hood,  secured  by  a  lien  on 
the  land.  If  the  payment  be  made  by  Hawkins,  then  he  has  a 
claim  on  Young,  and  a  lien.  The  promise  he  procured  to  be 
made  to  the  owner  and  holder  of  the  note  will  then  enure  to 
him. — Kelly  V.  Payne ^  18  Ala.  371;  Bvford  v.  McCormick, 
57  Ala.  428. 

Another  preliminary  question  may  be  considered.  It  is  con- 
tended that,  by  reducing  the  claim  to  judgment  against  Haw- 
kins, Mrs.  Waters  has  elected  to  renounce  the  security  offered 
her  in  the  promises  of  Young  and  Hood,  and  to  rely  on  Haw- 
kins for  payment.  We  need  not  decide  whether,  in  any  case, 
this  would  be  so.  Mrs.  Waters  is  shown  to  be  a  resident  of 
Texas,  and  it  is  no  where  shown  she  was  ever  notified  that  the 
promises,  either  of  Young  or  Hood,  have  ever  been  made  for 
her  benefit.  Parties,  to  make  a  binding  election,  must  have 
knowledge  of  the  facts,  between  which  they  are  required  to 
choose. — Reaves  v.  Garrett^  34  Ala.  558  ;  Adams  v.  Adams, 
39  Ala.  274. 

It  can  not  be  denied,  that  if  Hawkins,  after  making  the  sale 
to  Young,  had  extinguished  tire  liability  on  the  note  Young 
had  promised  to  pay.  Young,  and  probably  Hood,  would  have 
thereby  become  liable  to  pay  the  money  to  Hawkins,  and  he 
could  then  have  maintained  a  bill  against  the  two,  and  against 
the  land. — Bunkley  v.  Lynch,  47  Ala.  210.  So,  Mrs.  Waters, 
or  whoever  may  be  the  rightful  owner  of  Hawkins'  unpaid 
purchase-money  note,  may  maintain  a  bill  against  Young  and 
Hood,  and  the  land,  on  the  promises  to  pay  that  note,  given  in 
the  several  purchases  made  of  Hawkins'  allotted  interest  in  the 
land. — Carver  v.  Eads,  65  Ala.  190 ;  Wilkinson  v.  May,  69 
Ala.  33.  But,  to  maintain  a  bill  by  Hawkins  alone,  on  the  state 
of  facts  first  above  supposed,  it  is  necessary  tt)  aver  the  special 
facts  which  re-vest  in  Hawkins  the  right  to  demand  and  receive 
the  money.  This,  because  Young  was  not  required  to  promise, 
and  did  not  promise,  to  pay  the  money  to  Hawkins.  The  con- 
sideration moved  from  Hawkins,  and  the  promise  was  made  to 
him ;  but  the  promise  was  to  pay  the  money  to  the  holder  of 
the  note,  and  it  was  procured  to  be  so  made  by  Hawkins  him- 
self. The  bill  in  this  case  does  not  aver  the  special  facts  which 
would  authorize  Hawkins  to  maintain  the  bill  in  his  own  name, 
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and  there  is  consequently  a  variance  between  the  allep^ations 
and  proof,  which  forbids  relief  in  the  present  frame  of  the  bill. 
1  Brick.  Dig.  743,  ^  1538 ;  Lewis  v.  Montg.  B.  &  L.  Asso.,  70 
Ala.  276. 

In  this  case,  however,  it  is  not  enough  to  amend  only  the 
averments  of  the  bill.  The  owner  of  the  note,  to  whom  the 
money  is  due,  should  be  made  a  party,  that  such  interest  may 
be  properly  protected,  and  the  money  decreed  to  the  proper 
party ;  and  if  there  be  a  dispute  about  the  ownership,  all  con- 
testing claimants  should  probably  be  brought  before  the  court. 
Mrs.  Waters,  if  the  rightful  owner  of  the  note,  might  be  made 
a  co-complainant.  Or  Hawkins,  by  making  the  claimant  or 
claimants  of  the  note  parties,  may  possibly  maintain  a  bill,  to 
compel  Young  and  Hood  to  pay  the  money,  in  exoneration  of 
the  liability  resting  on  him.  They  are  legally  bound  to  pay 
that  note — are  bound  to  relieve  Hawkins  from  it ;  and  has  he 
not  an  equitable  right  to  compel  them  to  do  so,  and  to  have  the 
land  subjected'  to  its  payment,  if  necessary?  As  to  this 
debt,  they  are  under  a  primary  obligation  to  Hawkins  to 
pay  it,  and  the  lands  are  under  an  equitable  lien  for  its  per- 
formance.—3  Pom.  Eq.  §  1417  ;  2  Story's  Equity,  §  849.  We, 
however,  simply  offer  the  suggestions,  without  intending  to  de- 
cide them  absolutely. 

The  decree  of  the  chancellor  must  be  reversed,  and  the  cause 
remanded. 


Motes  V.  Bates. 

Actioyi  for  Malicious  Prosecution. 

1.  Infancy  not  relevant  evidence. — In  an  action  for  a  malicious  prose- 
cution, the  fact  that  the  plaintiff  was  a  minor  at  the  time  of  tiie  alleged 
assault  and  battery  by  him,  on  which  the  prosecution  was  founded,  is 
not  relevant  to  the  issue  of  malice  or  probable  cause,  and  is  not  admissi- 
ble as  evidence.        , 

2.  Conduct  of  prosecutor  connected  with  arrest ;  admissibility  as  evi- 
dence.— The  conduct  and  movements  of  the  prosecutor  on  the  day  of  the 
plaintiff's  arrest,  while  he  was  in  the  custody  of  the  sheriff  and  attempt- 
mg  to  give  bail,  are  competent  evidence  for  the  plaintiff,  as  tending  to 
show  the  degnse  of  interest  on  the  part  of  the  defendant  in  the  prosecu- 
tion, and  bearing  on  the  (piestion  of  an  improper  motive  on  his  part. 

3.  Argument  of  counsel. — As  to  the  latitude  allowed  counsel  in  this 
case,  in  his  argument  to  the  jury,  which  was  excepted  to,  "  the  most  that 
can  b''  said  is,  that  he  has  taken  great  latitude  in  deducing  questionable 
inferences  from  facts  already  in  evidence;"  but  the  case  is  not  brought 
within  the  rule  laid  down  in  the  case  of  Cross  v.  The  State  (68  Ala.  476), 
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the  enforcement  of  which  must  necessarily  he  regulated,  to  a  large  ex- 
tent, by  the  sound  discretion  and  good  judgment  of  the  primarj'  court. 

4.  Easement  or  license  to  lessee,  to  pass  through  lessor's  lands — The  les- 
see of  rented  lands,  which  are  accessible  from  the  public  road,  has  no 
right  to  use  a  shorter  route  across  the  other  lands  of  the  lessor,  without 
his  permission,  express  or  implied  ;  and  if  such  permission  can  be  im- 
plied from  his  use  of  the  shorter  route  without  objection,  it  is  only  a  pa- 
rol license,  and  revocable  at  pleasure ;  and  after  revocation  by  express 

{)rohibition  or  warning,  the  further  use  of  the  shorter  route,  by  either  the 
essee  or  his  tenants  and  servants,  is  a  trespass. 

5.  Trespass  on  lands  ;  repelling  by  force. — When  the  owner's  posses- 
sion of  lands  is  invaded  by  a  trespasser,  who  refuses  or  fails  to  leave  on 
request,  the  owner  may  employ  such  force  as  may  be  necessary  to  remove 
the  intruder,  but  no  more. 

Appeal  from  the  Circnit  Court  of  Pike. 

Tried  before  the  Hon.  John  P.  Hubbard. 

This  action  was  brouiijht  by  Joseph  E.  Bates,  against  P.  A. 
Motes,  to  recover  damages  for  an  alleged  malicious  prosecution 
for  an  assault  and  battery  ;  and  the  trial  was  had  on  issue  joined 
on  the  plea  of  not  guilty.  The  particulars  of  the  difficulty  be- 
tween the  parties,  out  of  wljich  the  prosecution  greM',  are  stated 
in  the  opinion  of  the  court.  While  the  plaintiff  was  testifying 
as  a  witness  for  himself,  as  the  bill  of  exception  states,  "  the 
court  permitted  him  to  testify,  against  the  objection  of  the  de- 
fendant, that  on  the  day  of  the  difficulty  he  was  undei*  twenty- 
one  years  of  age — that  he  was  twenty  years  and  six  days  old  ;" 
and  to  this  ruling  the  defendant  excepted.  The  plaintiff  was 
permitted  to  testify,  also,  against  the  objection  of  the  defend- 
ant, "  that  on  the  day  he  was  brought  to  Troy  in  the  custody  of 
the  deputy-sheriff,  and  whilst  at  the  gate  of  the  inclosure  around 
the  jail,  he  saw  the  defendant  pass  near  where  he  w^s,  and  peep 
around  the  corner  at  him ;"'  and  to  the  admission  of  this  evi- 
dence an  exception  was  reserved  by  the  defendant.  The  plain- 
tiff further  testified  that,  when  the  sheriff  came  up  to  the  gate 
at  which  he  was  standing,  "he  asked  for  time  to  make  bond, 
and  to  send  for  his  uncle,  some  miles  in  the  country,  to  come 
and  make  his  bond ;  that  the  sheriff'  said  he  would  do  so,  and 
left  hiu) ;  that  he  saw  the  defendant,  soon  afterwards,  cross  the 
street,  and  walk  along  with  the  sheriff;  that  the  sheriff"  soon 
returne(i,  and  said  that  he  could  wait  no  longer,  and  that  he 
would  have  to  put  him  (plaintiff)  in  jail,  and  did  then  put  him 
in  jail.  The  defendant  moved  the  court  to  exclude  this  evi- 
dence from  the  jury,"  and  excepted  to  the  overruling  of  his 
motion. 

The  bill  of  exceptions  purports  to  set  out  all  the  evidence 
adduced  on  the  trial,  and  states,  among  other  things,  that  the 
defendant's  son,  who  was  a  participant  in  the  difficulty,  was 
sworn  as  a  witness  for  the  defendant,  but  was  not  examined. 
"The  plaintiff's  counsel,  in  his  concluding  argument  to  the  jury, 
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remarked,  that  it  was  a  suspicious  circumstance  that  the  defend- 
ant did  not  put  his  son  on  the  stand  as  a  witness,  as  he  was 
present  at  the  difficulty  between  the  parties ;  that  the  circum- 
stance showed  there  was  something  wrong  on  the  part  of  the 
defendant.  The  defendant's  counsel  objected  to  this  remark, 
as  improper,  and  as  not  sustained  by  the  evidence ;  but  the  court 
declined  to  interfere,  and  allowed  the  counsel  to  proceed  ;"  to 
which  action  and  refusal  the  defendant  excepted.  The  plain- 
tiff's counsel,  in  the  further  progress  of  his  argument,  "charged 
that  the  defendant  was  running  around  with  the  sheriff,  to  pre- 
vent the  plaintiff,  '  a  mere  boy,'  from  giving  bond  to  keep  out 
of  jail ;"  and  to  this  remark  there  was  objection  duly  made  by 
the  defendant,  and  exception  reserved. 

The  court  charged  the  jury,  on  the  request  of  the  plaintiff, 
as  follows:  "If  the  jury  believe,  from  the  evidence,  that  the 
plaintiff  was  wrongfully  in  the  path,  but  had  a  right  in  the 
field,  then  the  defendant  had  no  right  to  put  him  out  of  the 
field — that  his  only  right  extended  to  putting  him  out  of  the 
path."  To  this  charge  the  defendant  excepted,  and  he  now 
assigns  it  as  error,  together  with  the  other  rulings  to  which,  as 
above  stated,  he  reserved  exceptions. 

K.  W.  Griffin,  for  appellant. 

J.  D.  Gardner,  contra. 

SOMERYILLE,  J. — The  present  action  is  one  for  malicious 
prosecution,  instituted  by  the  appellee,  Bates,  agains  the  appel- 
lant. Motes',  who  was  defendant  in  the  court  below.  The  pros- 
ecution complained  of,  as  the  basis  of  the  action,  was  an  indict- 
ment for  assault  and  battery.  It  was  shown  that  this  prosecu- 
tion had  terminated  in  the  acquittal  of  the  accused,  who  is  the 
plaintiff  in  this  suit.  The  contested  issues  were  as  to  the  ex- 
istence of  malice,  and  of  probable  cause  on  the  part  of  the 
prosecutor,  who,  of  course,  is  here  the  defendant. 

1.  The  fact  that  the  plaintiff  was  a  minor,  under  twenty- 
one  years  of  age,  at  the  time  of  the  alleged  assault  and  battery., 
for  which  he  was  indicted  at  the  instance  of  the  defendant,  was 
obviously  irrelevant,  and  the  court  erred  in  allowing  proof  to 
be  made  of  it  in  the  present  suit.  It  had  no  proximate  ten- 
dency to  establish  the  proof  or  disproof  of  the  principal  issue — 
bearing  neither  upon  the  question  of  malice,  nor  of  probable 
cause.  Its  only  effect  would  be  to  excite  the  sympathy  of  the 
jury,  and  thus  tend  to  aggravate  the  amount  of  damages  re- 
covered, through  an  instrumentality  not  to  be  justified  in  the 
eye  of  the  law,  which  gauges  its  results  by  the  rules  of  justice 
and  not  of  sympathy. 
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2.  We  can  see  no  objection  to  that  portion  of  the  plaintiff's 
testimony,  in  which  he  alluded  to  the  conduct  and  movements 
of  the  defendant  on  the  day  of  the  plaintiff's  arrest,  and  while 
he  (the  plaintiff)  was  in  the  custody  of  the  deputy-sheriff,  making 
effort  to  give  bail.  This  evidence  tended  to  show  the  degree 
of  Motes'  interest  in  the  prosecution ;  and  it  was  a  question  for 
the  jury  to  determine,  as  to  how  far  it  indicated  the  existence  of 
any  improper  motive  on  his  part. 

3.  It  is  objected  that  the  court  below  allowed  the  plaintiff's 
counsel  too  wide  a  latitude,  in  his  comments  upon  the  evidence 
discussed  before  the  jury.  In  the  case  of  Cross  v.  The  State^ 
68  Ala.  476,  we  announced  the  principles  which,  in  our  judg- 
ment, should  govern  in  cases  of  this  character;  and  these  rules 
were  re-affirmed  in  the  case  of  M^olJfe  v.  Minnis,  at  the  pres- 
ent term.  We  see  nothing  in  the  discussion  of  counsel  in  this 
cause,  which  we  can  safely  say  is  so  obnoxious  to  criticism  as  to 
be  violative  of  these  principles,  the  enforcement  of  which  must 
necessarily  be  regulated,  very  largely,  by  the  sound  discretion 
and  good  judgment  of  the  nisi  prikLs  court.  It  is  not  con- 
tended that  counsel  lias  gone  out  of  the  record,  so  far  as  to  state 
as  facts  matters  not  in  evidence.  The  most  that  can  be  said 
is,  that  he  has  taken  great  latitude  in  deducing  questional)le  in- 
ferences from  facts  already  in  evidence.  We  can  not  perceive 
that  he  has,  in  doing  this,  infringed  any  rule  of  law,  which  will 
authorize  a  reversal  of  the  cause,  apart  from  other  errors  in  the 
reaovd.— Cross  v.  The  State,  68  Ala.  481-483. 

4.  There  is  but  one  other  question  necessary  to  be  discussed, 
and  this  is  raised  by  the  charges  given  by  the  court  on  the  re- 
quest of  the  plaintiff.  It  has  reference  to  a  portion  of  the  evi- 
<3ence  detailing  the  circumstances  of  the  alleged  assault  and 
battery  perpetrated  by  plaintiff  on  the  defendant,  upon  which 
was  based  the  prosecution  constituting  the  gravamen  of  this 
suit.  The  purpose  of  this  evidence  was  to  show  want  of  prob- 
able cause,  as  well  as  the  existence  of  malice,  in  the  prosecu- 
tion. The  defendant  had  rented  to  the  plaintiff's  brother  a 
few  acres  of  land  in  a  large  field  belonging  to  defendant,  and 
the  plaintiff  was  employed  by  the  lessee  to  aid  in  cultivating  it. 
This  rented  land  was  accessible  by  a  j9^^^Z^c  road,  and  also  by  a 
private  path,  which  was  the  shorter  route ;  the  latter  leading 
through  an  uncultivated  portion  of  defendant's  field.  It  was 
agreed,  at  the  time  of  the  renting,  that  the  lessee  should  use 
the  public  road,  in  going  to,  and  returning  from  the  rented 
land.  The  plaintiff,  however,  persisted  in  using  tiie  private 
path,  although  several  times  forbidden  its  use.  Upon  the  day 
of  tlie  difficult}',  the  defendant  and  his  son  met  the  plaintiff 
coming  along  the  path.  The  defendant  "  told  plaintiff  to  turn 
back,  and  go  out  of  the  path,  and  go  to  his  field  the  other  wayf 
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to  which  plaintiff  replied,  "  that  he  icould  go  that  ivay  or  die.'''* 
The  difficulty  thereupon  ensued,  the  defendant  being  armed 
with  a  gun,  his  son  having  a  small  stick,  and  the  plaintiif  a 
razor.  The  defendant  ordered  his  son  to  ^"put  the  plaintiff 
out  f  and  the  son  is  shown  to  have  approached  the  plaintiff,  in 
apparent  obedience  of  the  father's  command.  The  question  is 
as  to  the  relative  rights  of  the  plaintiff  and  defendant  under 
this  state  of  facts. 

We  find  no  evidence  in  the  record,  tending  to  show  that  the 
plaintiff'.  Bates,  had  any  claim  of  legal  right  to  be  upon  this 
portion  of  the  defendant's  field.  It  is  shown  that  the  lessee 
agreed  to  use  the  public  road ;  and  his  employees,  or  sub-ten- 
ants, had  no  greater  rights  than  he  had.  If  the  plaintiff's  al- 
leged custom  in  using  the  pathway,  for  some  time  previous, 
could  be  construed  into  a  permission  by  defendant  to  do  so, 
this  was,  at  best,  only  a  parol  license,  vjhich  was  revocable  at 
the  pleasure  of  the  person  giving  it.  Every  license  of  this  kind, 
by  which  one  is  permitted  without,  consideration,  to  pass  over 
the  lands  of  another,  is  essentially  revocable  in  its  very  nature, 
its  continuance  depending  upon  the  mere  will  of  the  person  by 
whom  it  was  created,  or  granted. — 3  Kent.  Com.  452 ;  Richer  v. 
Kelly.,  18  Amer.  Dec.  40-41,  note^  Riddle  v.  Brown,  20  Ala. 
412. 

The  warning  previously  given  by  defendant,  Motes,  forbid- 
ding him  to  use  this  pathway,  operated  as  a  revocation  of  any 
parol  or  verbal  license  which  may  have  been  inferentially  im- 
plied. After  this  warning,  the  plaintiff's  entry  upon  this  por- 
tion of  defendant's  land,  without  some  legal  cause,  or  good  ex- 
cuse, of  which  the  record  discloses  no  evidence,  not  only  made 
him  a  trespasser,  but  rendered  him  liable  to  prosecution  for  a 
misdemeanor,  upon  proof  that  the  warning  was  given  within 
the  six  months  preceding  the  unlawful  entry. — Code,  1876, 
§  4419 ;  Watson's  Case,  63  Ala.  19. 

5.  The  possession  of  the  defendant  being  unlawfully  in- 
vaded, he  had  a  right  to  employ  foree  to  remove  the  intruder, 
if  the  latter  failed  or  refused  to  go  on  request.  He  could,  of 
course,  employ  only  so  much  force  as  was  necessary,  and  no 
more. — Cooley  on  Torts,   167-168. 

The  charge  of  the  court  tended  to  mislead  the  jury,  both  as 
to  the  rights  of  the  defendant,  and  the  proper  construction  of 
the  command  given  his  son.  The  plaintiff  had  no  right  to  in- 
trude upon  any  portion  of  defendant's  field,  except  the  public 
road  and  the  rented  land.  Motes  had  a  right  to  use  such  force 
as  was  necessary  to  put  him  out  or  (ff  of  any  other  portion  of 
his  premises,  upon  his  refusal  to  leave  on  request.  What  de- 
fendant meant  by  his  order — "jfw^  hhn  out''"' — must  be  inter- 
preted by  his  previous  warning  to  the  plaintiff,  requesting  him 
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to  "  turn  back,  and  go  out  of  the  path,  and  go  to  his  field  the 
other  way.''''  It"  it  be  doubtful  wbether  he  meant  to  coniniand 
a  legal  or  an  illegal  thing,  the  law  will  not  impute  to  him  an 
illegal  intention,  if  a  legal  one  will  reasonably  comport  with  a 
sound  construction  of  the  words  used. — Russell  v.  The  State,  71 
Ala.  348.  We  may  add,  that  the  law  is  righteous  in  its  judg- 
ments, and  never  unjustly  imputes  to  its  subjects  the  crinnnal 
purpose  to  violate  its  provisions.  No  difficulty  can  arise  in  the 
application  of  these  rules  upon  the  occasion  of  another  trial. 
Reversed  and  remanded. 


Allen  V.  Lew  is. 

Bill  in  Rpiity  for  Rescission  of  Contract,   Cancellation    of 
Deed^  and  Account  of  Rents  and  Profits. 

1.  CosU  inequity. — In  equity,  as  a  general  rule,  costs  may  be  decreed 
against  either  party,  or  may  be  apportioned,  at  the  liiscretion  of  thp 
chancellor;  and  an  error  in  this  regard,  if  there  be  nothing  more  in  the 
case,   is  not  a  ground  of  reversal. 

2.  Same. — To  call  this  discretionary  power  into  exercise,  the  cause 
must  have  been  submitted,  eitlier  in  whole  or  in  part,  to  the  chancellor 
for  det'ision  ;  and  this  is  not  done  whore  the  complainant  dismisses  his 
own  suit,  thereby  assuming  the  costs  he  has  caused  But,  where  the  de- 
fendant, after  answer  filed,  buys  his  peace,  or  purchases  the  complain- 
ant's asserted  cause  of  action ;  the  complainant  binding  himself  to  dis- 
miss his  suit,  but  failing  to  do  so,  whereb\'  the  defendant  is  forced  to  set 
up  the  release  by  supplemental  or  amended  answ-er;  and  the  cause  is 
then  submitted  on  his  motion  to  dismiss  the  liill,  in  accordance  with  the 
stipulation  in  the  release;  the  judicial  functions  of  the  court  are  called 
into  exercise,  and  the  decree  as  to  costs  is  not  revisable. 

Appeal  from  the  Chancery  Court  of  Jackson. 

Heard  before  the  Hon.  N.  S.  Graham. 

The  bill  in  this  case  was  filed  on  the  12th  March,  1880,  by 
John  Lewis,  against  John  A.  Allen  and  others;  and  sougiit  the 
rescission  of  a  contract,  by  which  complainant  sold  and  con- 
veyed to  said  Allen  a  tract  of  land,  a  cancellation  of  the  con- 
veyance, and  an  account  of  the  rents  and  profits  of  the  land 
while  in  the  possession  of  the  several  defendants.  The  land 
contained  eighty  acres,  and  the  price  paid  was  S15.  The  com- 
plainant had  bought  the  land  from  one  Culver,  and  had  paid 
for  it,  but  had  not  received  a  conveyance  ;  and  Culver  after- 
wards executed  a  conveyance,  at  the  instance  of  complainant, 
to  said  John  A.  Allen.  The  contract  between  complainant  and 
said  Allen   was  made  in  April,  or  May,  1877;  and  the  com- 
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plainant  sought  a  rescission  of  it,  on  the  grounds  of  fraud  and 
inadequacy  of  consideration.  The  bill  alleged,  that  there  was 
a  valuable  deposit  of  coal  on  the  land,  which  made  it  worth 
several  thousand  dollars ;  that  this  fact  was,  well  known  to  said 
Allen  when  he  proposed  to  buy  the  land,  he  having  had  it 
examined  by  experts ;  that  he  falsely  represented  to  com- 
plainant, who  was  of  weak  mind,  and  reposed  great  confidence 
in  him,  that  there  was  no  coal  on  the  land,  and  that  he  wished 
to  buy  it  for  a  homestead,  being  advised  by  physicians  to  move 
up  on  the  mountain  for  the  benefit  of  his  health ;  that  Allen 
in  fact  bought  the  land  for  the  benefit  of  a  company,  or  part- 
nership, composed  of  himself  and  ten  others  (all  of  whom 
were  made  defendants  to  the  bill),  who  were  engaged  in  mining 
for  coal,  and  to  whom  he  afterwards  conveyed  ten- elevenths  of 
the  entire  interest  in  tlie  land ;  that  said  defendants  engaged 
for  a  while  in  mining  for  coal,  and  afterwards  leased  the  land 
to  John  B.  Gordon,  E.  C.  Gordon,  and  W.  S.  Gordon  (who 
•were  also  made  defendants  to  the  bill),  who  paid  them  a  high 
rent,  and  were  digging  coal  on  the  land  when  the  bill  was  filed. 
An  answer  to  the  bill  was  filed  by  said  John  A.  Allen,  in  which 
he  denied  all  the  charges  of  fraud,  and  the  allegations  of  facts 
tending  to  show  fraud,  misrepresentation,  or  inadequacy  of 
consideration  ;  and  he  alleged  that  the  discovery  of  coal  on  the 
land,  and  the  formation  of  a  company  for  mining  it,  were  sub- 
sequent to  his  purchase.  B.  B.  Allen,  who  was  the  father  of 
eaid  John  A.,  and  one  of  the  company  to  whom  he  had  sold 
the  principal  interest  in  the  land,  joined  in  this  answer ;  and 
he  afterwards  filed  an  amended  answer,  pleading  that  he  w^as  a 
purchaser  for  valuable  consideration  without  notice.  A  "joint 
and  several  answer  and  plea  "  was  also  filed  by  th(;  other  mem- 
bers of  the  company,  or  partnership,  in  which  two  other  per- 
sons joined  who  were  not  mentioned  in  the  bill,  as  the  names 
are  copied  in  the  transcript.  No  answer  was  filed  by  the 
Gordons,  nor  was  any  decree  pro  confesso  taken  against  them. 

At  the  January  term,  1882,  as  the  minute-entry  recites,  "the 
defendants  who  have  answered  move  the  court  for  leave  to  file 
a  supplemental  answer,  setting  up  supplemental  matter,  being 
a  deed  of  conveyance  from  complainant  and  wife  to  John  A. 
Allen,  executed  January  16th,  1882,  and  also  to  dismiss  the 
bill  of  complaint,  as  per  the  terms  of  said  conveyance,  which 
is  made  an  exhibit  to  said  answer ;  and  on  motion  of  com- 
plainant's solicitors,  said  motion  to  dismiss  is  continued,  and 
said  cause  is  also  continued."  This  deed,  as  shown  by  the 
exhibit,  recites  the  pendency  of  this  suit,  and  the  present  pay- 
ment of  one  hundred  dollars  as  its  consideration  ;  and  the 
grantors,  complainant  and  wife,  in  consideration  thereof,  sell 
and  convey  to  said  John  A.  Allen,  "  his  vendees  and  assigns," 

Vol.  lxxiv. 


1883.]  OF  ALABAMA.  381 

[Allen  V.  Lewis.] 

all  their  title  and  interest  in  the  land,  release  them  from  all 
liability  for  rents  and  profits,  and  ,  agree  to  dismiss  the  suit  at 
the  next  term.  At  the  next  term,  the  cause  being  submitted 
upon  these  motions,  the  chancellor  rendered  a  decree  dismissing 
the  bill,  and  then  proceeding  thus :  "  And  it  also  appearing  that 
the  said  defendant  John  A.  Allen  paid  to  the  said  complainant 
a  sum  of  money  therein  named,  in  consideration  of  the  said 
deed  and  the  title  in  fee  thereby  conveyed,  and  that  the  matters- 
in  controversy  between  said  parties,  complainant  and  defendants^ 
who  pleaded  and  answered,  were  thus  arranged  and  settled,  and 
that  all  claim  of  the  complainant  '  to  damages,  rents,  issues  and 
profits  in  said  land,'  was  thus  '  acquitted  and  released ;'  it  i& 
therefore  further  ordered  and  decreed,  that  the  said  defendants, 
John  A.  Allen,  Jesse  W.  Isbell,  John  Berry,  William  Berry, 
Samuel  Latham,  Jonathan  Latham,  and  William  Latham,  pay 
the  costs  of  this  suit ;  for  which  let  execution  issue." 

The  appeal  is  sued  out  by  these  defendants,  and  they  here 
assign  as  error  the  decree  imposing  the  costs  on  them. 

Robinson  &  Brown,  for  appellants,  cited  3  Danl.  Ch.  Pr.^ 
§§  1516,  1547;  2  Ih.  1380-81;  Brooks  v.  By  am,  2  Story'& 
Kep.  553 ;  Beames  on  Costs,  22  Law  Library,  3,  4,  29  ;  6  Vesey, 
41.  mar.;  18  Vesey,  423;  2  Beasley,  N.  J.  Eq.  211 ;  7  Halst, 
3G3 ;  2  John.  Ch.  317. 

STONE,  J. — As  a  general  rule,  costs  in  equity  may  be  de- 
creed against  either  party,  or  may  be  apportioned,  in  the  dis- 
cretion of  the  chancellor;  and  an  error  in  this  regard,  if  there 
be  nothing  more  in  the  case,  is  no  ground  for  a  reversal. 
1  Brick.  Dig.  733,  §§  1374-5.  We  have  rulings  w^hich  slightly 
modify  this  rule,  and  hold  that,  if  a  substantial  question  be 
presented  on  appeal,  the  decree  may  be  varied  as  to  costs, 
although  afiirmed  in  every  other  material  point. — Ih.  §  1379. 
We  need  not  say  whether  we  approve  this  doctrine  or  not,  as  it 
does  not  arise  in  this  case. 

The  rule  we  have  announced  is  certainly  a  sound  and  just 
one.  It  enables  the  chancellor  to  impose  the  burden  of  the 
litigation  where  he  finds  the  fault  to  lie ;  or  to  apportion  the 
burden,  where  there  has  been  mutual  fault.  But,  to  call  this 
discretion  into  exercise,  the  cause,  either  in  wiiole  or  in  part, 
must  have  been  submitted  to  him  for  decision  and  decree. 
The  judicial  mind  must  have  acted  on  some  question  of  merit 
in  the  cause,  before  there  can  be  a  gubject  or  predicate  on 
which  to  exercise  discretion. 

The  present  case  did  not  progress  beyond  the  pleadings. 
There  was  an  original  bill,  answers,  and  amended  answers.  If, 
at  this  stage  of  the  case,  the  complainant  had  dismissed  his  case 
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by  his  own  act,  and  not  by  any  decree  of  the  chancellor  pro- 
nounced on  pleadings  or  evidence,  then  it  could  not  be  said  the 
judicial  mind  was  called  to  act  in  the  controversy.  The  case 
would  have  presented  no  field  for  the  exercise  of  discretion. 
Whenever  an  actor  or  plaintiff  declines  to  proceed  further,  and 
dismisses  his  own  suit,  he  thereby  takes  on  himself  the  costs 
he  has  caused  to  be  incurred. — 2  Dan.  Ch.  Pr.  1376*  ei  seq.; 
Beames  on  Costs  (22  Law  Library),  228*;  Cooth  v.  Jackson^ 
6  Ves.  12,  41 ;  Brooks  v.  Byam,  2  Sto.  Rep.  553 ;  Eastburn 
V.  ITirk,  2  Johns.  Ch.  317;  Saunders  v.  Frosty  5  Pick.  259; 
Den  V.  Pidcock,  7  Halst.  363  ;  Bruce  v.  Gale,  2  Beasley  (N. 
J.  Ch.),  211 ;  Moses  v.  Bade,  58  Ala.  211  ;  Wykam  v.  Wykam, 
18  Yes.  395,  423. 

The  present  case  is  presented  in  a  different  aspect.  After 
the  original  bill  and  the  original  answers  were  tiled,  the  de- 
fendants purchased  their  peace,  or  purchased  the  complainant's 
cause  of  action.  One  term  of  the  contract  was,  that  com- 
plainant was  to  dismiss  his  suit.  This  he  failed  to  do,  and 
defendants  were  forced  to  set  up  the  release,  in  bar  of  the 
further  prosecution  of  the  suit.  They  did  this  in  an  amended 
answer.  They  probably  should  have  raised  it  by  cross-bill  ; 
but  no  objection  was  made  to  the  form  of  its  presentation. 
Moses  V.  Dade,  58  Ala.  211  ;  Jones  v.  Clark,  at  present  term. 
Being  raised  by  the  pleadings,  and  the  case  going  off  on  that 
defense,  the  exercise  of  the  judicial  function  was  necessarily 
called  into  requisition.  Tliis  case  is,  therefore,  brought  directly 
within  the  rule,  which  allows  to  the  chancellor  a  discretion  in 
the  imposition  of  costs ;  a  discretion  which  we  can  not  revise. 

Affirmed. 


Sikes  V.  Shows. 

Statutory  Real  Action  in  nature  of  Ejectment. 

1.  Description  in  deed  of  premises  conveyed. — When  a  conveyance  of 
lands  contain  both  a  general  and  a  particular  description  of  the  premises, 
and  the  two  are  repugnant  to  each  other,  the  particular  description  will 
control,  and  the  other  will  be  rejected  as  false. 

2.  Same;  parol  evidence  identifying  premises  sold. — When  the  premises 
conveyed  are  described  in  the  deed  as  '*  Lot  No.  2,  of  Square  No.  8,  in 
the  town  of  R.,  being  twenty  feet  in  front,  and  running  back  one  hundred 
and  ten  feet,"  and  it  is  shown  that  the  lot  is  in  fact  thirty  feet  front, 
parol  evidence  is  admissible  to  show  that  the  part  sold  and  intended  to 
be  conveyed,  and  of  which  possession  was  delivered  to  the  grantee,  was 
the  twenty  feet  front  on  the  east  side  of  the  lot. 
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3.  Acknowledgment  of  conveyance,  tvithout  attestation. — The  acknowl- 
edgment of  a  deed  dispenses  with  the  necessity  of  attestation  (Code, 
^  2146),  even  when  the  grantor  makes  his  signature  by  mark  only. 

Appeal  from  the  Circuit  Court  of  Crenshaw. 

Tried  before  the  Hon.  John  P.  Hlbbard. 

This  action  was  brought  by  Warren  T.  Shows,  against  Thomas 
A.  Sikes,  to  recover  the  possession  of  a  parcel  of  land  which 
was  described  in  the  complaint  as  "  Lot  iSo.  2,  of  Square  No.  8, 
in  the  town  of  Rutledge,  in  said  county  and  State,"  with  dam- 
ages for  its  detention.  The  defendant  entered  a  disclaimer  "as 
to  the  twenty  feet  front  on  the  east  side  of  said  lot,  running 
back  one  hundred  and  ten  feet,"  and  pleaded  not  guilty  "  as  to 
the  ten  feet  front  on  the  west  side  of  said  lot ;"  and  issue  was 
joined  on  this  plea.  The  plaintiff  claimed  the  premises  under 
two  deeds  executed  to  him  by  the  defendant  (and  his  wife), 
dated  respectively  on  the  20th  February,  and  30th  May,  1879, 
each  conveying  a  half  interest  "  in  the  following  lot,  or  parcel 
of  land,  lying  and  being  situated  in  tiie  town  of  Rutledge,  in 
said  county  and  State,  to-wit :  Lot  No.  two  (2),  of  Square  No. 
eight  (^),  being  twenty  (20)  feet  in  front,  and  running  back  one 
hundred  and  ten  (110)  feet."  There  was  no  attesting  witness  to 
either  of  these  deeds,  and  each  was  signed  by  Mrs.  Sikes,  the 
defendant's  wife,  by  mark  only  ;  but  to  each  was  affixed  a  cer- 
tificate of  acknowledgment  before  a  justice  of  the  peace,  in 
the  form  prescribed  by  the  statute.  When  these  deeds  were 
offered  in  evidence  on  the  trial,  the  defendant  objected  to  the 
admission  of  each,  "  1st,  because  there  was  no  attesting  witness 
to  the  signature  or  mark  of  Mrs.  L.  E.  Sikes ;  2d,  because  said 
deed  was  not  relevant  to  the  issue  before  the  jury ;  and,  3d, 
because  the  same  was  illegal  evidence  as  to  the  ten  feet  on  the 
west  side  of  said  lot."  The  court  overruled  these  objections, 
and  admitted  the  deeds  as  evidence;  and  the  defendant  duly 
excepted.  The  plaintiff,  testifying  as  a  witness  for  himself 
"as  to  the  dimensions  of  said  lot  No.  2,  stated  that  said  lot  was 
thirty  feet  front,  by  one  hundred  and  ten  feet  in  depth."  The 
defendant  objected  to  the  admission  of  this  evidence,  because 
it  varied  and  contradicted  the  recitals  of  the  deed  ;  and  he  ex- 
cepted to  the  overruling  of  his  objections.  "The  plaintiff 
further  testified,  that  under  said  deeds  he  was  placed  in  posses- 
sion of  twenty  feet  front  on  the  east  side  of  said  lot,  running 
back  one  hundred  and  ten  feet,  and  of  the  grocery-house 
thereon  ;  that  he  never  was  in  the  actual  possession  of  the  ten 
feet  on  the  west  side  of  said  lot,  which  was  covered  by  a  part 
of  the  defendant's  stable,  and  of  which  said  defendant  and  his 
tenants  had  been  in  the  actual  possession  ever  since  the  making 
of  said  deeds,  and  long  before.  It  was  in  proof,  also,  that  said 
lot  No.  2  was  in  fact  tliirty  feet  front.     The  defendant  was 
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then  put  on  the  stand  as  a  witness  for  himself,  and  testified 
that,  before  tlie  execution  of  said  deeds,  plaintiff  proposed  to 
buy  the  grocery-house  situated  on  the  east  side  of  said  lot  No. 
2,  and  he  (defendant)  agreed  to  sell  it  to  him,  but  that  he 
would  not  sell  more  than  twenty  feet  front,  which  was  about 
the  ground  covered  by  the  front  of  the  grocery  ;  that  he  and 
the  plaintiff  went  to  a  stake  at  the  south-east  corner  of  the  lot, 
and  stepped  in  front  of  the  grocery-house  twenty  feet,  or  about 
that  distance,  to  an  alley  between  the  grocery  and  the  livery- 
stable,  and,  pointing  down  the  alley,  stated  that  the  lot  would 
run  about  to  a  plank  fence;  and  that  he  (defendant),  plaintiff 
not  being  present,  then  went  over  to  F,  M.  Cody,  and  had  the 
deed  written  out,  signed  the  same,  and  afterwards  delivered  it 
to  the  plaintiff."  The  court  excluded  this  testimony  of  the 
defendant,  on  motion  of  the  plaintiff,  and  the  defendant  ex- 
cepted. This  being  all  the  evidence,  except  as  to  the  value  of 
the  rents,  the  court  charged  the  jury,  that  they  must  find  for 
the  plaintiff,  if  they  believed  the  evidence ;  and  refused  a 
general  charge  in  favor  of  the  defendant,  as  requested  in  writing 
by  him  ;  to  which  charge  and  refusal,  each,  the  defendant  duly 
excepted. 

The  several  rulings  of  the  court  on  the  evidence,  as  above 
stated,  the  charge  given,  and  the  refusal  of  the  charge  asked, 
are  now  assigned  as  error. 

John  Gamble,  for  appellant. — The  court  certainly  erred, 
either  in  admitting  the  evidence  adduced  by  the  plaintiff,  or 
in  rejecting  the  evidence  offered  by  the  defendant  to  identify 
the  lot  sold  and  conveyed.  That  the  rejected  evidence  ought 
to  have  been  admitted,  see  Abbott  v.  Abhott,  53  Maine,  356  ; 
Johnston  v.  McDonnell,  37  Texas,  595  ;  Dunn  v.  English,  23 
Is".  J.  Law,  126 ;  Allen  v.  Holton,  20  Pick.  463 ;  Rutherford 
V.  Tracy,  48  Mo.  325.  But  the  deeds  show  on  their  face  that 
only  twenty  feet  front  was  conveyed. — Minge  v.  Smith,  1  Ala. 
415  ;  Terrell  v.  Kirksey,  14  Ala.  209 ;  ^Y^n8ton  v.  Browning, 
61  Ala.  80  ;  1  Bibb,  379  ;  2  Bibb,  270  ;  2  Greenl.  Cruise,  335, 
note. 

Gardner  &  Wiley,  contra,  cited  Mason  v.  Pearson,  2  Johns. 
41 ;  Jackson  v.  Clark,  7  Johns.  217 ;  2  Greenl.  Cruise,  334-5, 
note  1. 

SOMERVILLE,  J. — The  present  action  is  one  of  ejectment, 
under  the  statute,  the  land  claimed  being  described  in  the  com- 

f)laint  as  "  Lot  No.  2,  of  square  No.  8,  in  the  town  of   Rut- 
edge,"  in  the  county  of  Crenshaw,  and  the  State  of  Alabama. 
The  deeds  of  conveyance  introduced  in  support  of  the  plaintiff's 
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title,  and  shown  to  liave  been  executed  to  him  by  the  defendant 
in  the  early  part  of  the  year  1879,  contain  the  same  general 
description  of  the  lot  sued  for,  with  the  additional  designation, 
^^  being  twenty  feet  in  front,  and  running  one  hundred  and  ten 
feet  hacky 

It  is  obvious  that,  upon  tlie  face  of  the  deed,  there  is  no 
ambiguity,  or  repugnancy  of  descrij)tion.  The  dimensions  of 
the  entire  lot  appear  to  be  only  a  rectangular  area,  of  twenty 
feet  by  one  hundred  and  ten  feet.  There  is  an  ambiguity,  how- 
ever, or  rather  a  repugnancy,  which  is  made  to  appear  by  parol 
evidence  introduced  upon  the  trial,  in  aid  of  the  true  identifi- 
cation of  the  land.  This  evidence  shows,  without  conflict,  that 
lot  number  2,  as  described  in  the  complaint,  is  thirty  feet  in 
front,  instead  of  twenty  feet  as  stated  in  the  deed,  and  runs 
back  one  hundred  and  ten  feet  as  described;  that  the  quantity 
or  area  intended  to  be  sold,  as  shown  by  the  actual  measure- 
ment of  the  parties,  was  only  twenty  feet  front  on  the  east  side  ; 
and  that  the  plaintiff  was  placed  in  actual  possession  of  this 
parcel,  and  had  so  continued  for  about  four  years  prior  to  com- 
mencing the  present  action.  The  defendant's  stable  covered 
in  part  the  ten  feet  front  on  the  west  side  of  the  lot,  running 
back  its  full  depth,  and  defendant  had  remained  in  actual  pos- 
session of  this  parcel  since  the  day  of  sale,  claiming  ownership 
of  it  as  he  had  for  a  long  time  before.  It  was  objected  at  the 
trial,  and  is  here  insisted,  that  this  parol  evidence  was  inad- 
missible to  explain  the  ambiguity  disclosed ;  and  that  the  area 
of  the  entire  lot,  which  was  thirty  feet  front,  could  not  be 
shown  to  be  limited  or  controlled  by  the  latter  clause  of  des- 
cription, stated  in  the  deed  to  be  twenty  feet. 

We  are  of  opinion  that  the  court  erred  in  excluding  this 
evidence.  The  designation  of  the  lot  in  controversy  as  "  lot 
number  2  "  was  a  general  designation,  sutficiently  certain  only 
on  the  principle,  that  it  could  be  rendered  certain  by  parol 
identification.  Without  more,  it  could  not  be  known  what  were 
the  real  dimensions  of  the  lot.  The  designation  by  metes  or 
distances  was  2, particular  description.  The  rule  is,  that  where 
a  general  and  a  particular  description  are  both  used  in  the  same 
deed,  in  reference  to  the  same  land,  and  they  both  can  not 
stand  together,  because  of  repugnancy,  the  particular  descrip- 
tion will  control,  and  the  general  one  be  rejected  as  falsa 
demonstratio. — Sedg,  &  Wait's  Trial  Land  Titles,  §  458  ;  Inge 
V.  Garrett,  38  Ind.  96  ;  1  Greei;!.  Ev.  (Redf.  Ed.),  §  301,  note  2. 

It  is  true,  that  the  particular  written  description  does  not 
show  whether  the  twenty  feet  front  of  lot  number  two,  which 
was  sold  to  plaintiff  by  defendant,  was  on  the  east  or  west  side 
of  the  lot.  But  this  ambiguity  was  relieved  by  the  parol  proof 
that  the  plaintiff  was  placed  in  possession  of  the  twentv  feet 
25 
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on  the  east  side,  and  has  ever  since  occupied  and  claimed  it 
under  the  deed.  Where  descriptions  in  deeds  are  ambiguous, 
or  doubtful,  and  even  void  on  their  face  for  uncertainty,  the 
courts  often  admit,  in  aid  of  the  identification  of  the  subject- 
matter,  proof  of  the  situation  of  the  parties,  and  the  circum- 
stances surrounding  them.  This  embraces  the  facts  of  owner- 
ship, possession,  change  of  occupancy,  and  other  circumstances 
showing  the  relation  of  the  contracting  parties  to  each  other, 
and  to  the  property  at  the  time  the  negotiations  transpired  and 
the  writing  was  executed.  The  intention  of  the  parties  is  thus 
elicited,  by  showing  the  practical  construction  which  they 
themselves  placed  upon  their  own  contract. —  Chmiiihers  v. 
Ringstajf^  69  Ala.  140  ;  Ellis  v.  Burdeti,  1  Ala.  458  ;  Mead 
V.  Parker  (115  Mass.  413),  15  Amer.  Rep.  110 ;  Harley  v. 
Mroivn,  98  Mass.  545 ;  1  Greenl.  Ev.  (Red.  Ed.),  §  301,  note  2. 

The  deed  was  properly  admitted  in  evidence ;  the  acknowl- 
edgment before  the  circuit  clerk,  as  shown  by  his  certificate, 
dispensed  with  the  necessity  of  attesting  witnesses,  although 
one  of  the  grantors  could  not  write,  and  made  her  signature  by 
mark  only.—  Weil  v.  Pope,  53  Ala.  585;  Code,  1876,  §  2146. 

For  the  error  of  the  court  in  giving  the  general  charge  re- 
quested by  the  plaintiff,  and  in  refusing  to  give  the  charge 
requested  by  defendant,  as  -well  as  the  exclusion  of  the  parol 
evidence  offered  by  defendant,  the  judgment  must  be  reversed, 
and  the  cause  remanded. 


W^olffe  V.  Minnis. 

Action  on  Common  Money  Counts. 

1.  Argument  of  counsel  to  jury. — While  great  latitude  must  be  allowed 
to  counsel  in  addressing  a  jury,  in  the  matter  of  drawing  inferences  from 
proven  facts,  facts  must  not  be  stated  as  facts,  when  there  is  no  proof 
whatever  of  them,  and  any  proof  of  them  would  not  be  legitimate  evi- 
dence. 

2.  Same;  dutrj  of  court  in  restraining. — It  is  the  duty  of  the  court  to 
interfere,  ex  meromotu,  and  arrest  counsel  who  go  beyond  the  limits  of 
legitimate  argument ;  and  when  objection  is  duly  interposed  to  the  im- 
proper language  used,  the  court  should  instruct  the  jury  in  plain  terms, 
that  the  remarks  are  not  legitimate  argument,  and  must  not  be  consid- 
ered Vjy  them  for  any  purpose.  It  is  not  enough  that  the  counsel  himself, 
on  objection  being  made,  withdraws  his  remarks,  by  saying  "Oh,  well, 
I'll  take  it  back." 

Appeal  from  the  City  Court  of  Montgomery. 
Tried  before  the  Hon.  Thos.  M.  Akrington. 
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This  action  was  brought  by  John  A.  Minnis  against  Fred- 
erick Wolffe,  to  recover  an  alleged  balance  due  on  account  of 
moneys  deposited  by  plaintiff  with  the  banking-house  of  Wolffe, 
Hertz  &  Co.,  of  which  the  defendant  was  a  partner.     The  com- 
plaint contained  only  the  common  money  counts.     The  defend- 
ant pleaded,   "  in  short  by  consent,"  the  general  issue,  and  a 
special  plea  averring  that,  on  an  accounting  between  plaintiff 
and  defendant,  a  small  balance  was  ascertained  to  be  due  to 
plaintiff,  and  was  afterwards  paid  on  his  order;  and  issue  was 
joined  on  these  pleas.     On  the  trial,  as  appears  from  the  bill  of 
exceptions,  the  plaintiff  testified  as  a  witness  for  himself,  and 
stated,  in  substance,  that  he  deposited  with  the  defendant's  said 
banking-house,    between  the  spring  of  1875   and  ]S"ovember, 
1880,  all  the  warrants  drawn  in  his  favor  by  the  Board  of  Rev- 
enue of  Montgomery  county,  for  salary  and  fees  due  him  as 
judge  of  the  City  Court  of  Montgomery,  amounting  to  about 
$19,000,  and  had  drawn  out  in  checks,  from  time  to  time,  up  to 
July,  1881,  about  $16,300;  and  he  claimed  that  the  balance  was 
still  due  him.     The  defendant  then   introduced  evidence  tend- 
ing to  show  that,  in  July,  1881,  "plaintiff'  had  drawn  out   by 
check  all  that  was  on  deposit  in  his  name  with  said  banking- 
house,  except  the  sum  of  $1.44 ;  and  that  subsequently,  on  be- 
ing informed,  in  answer  to  inquiries,  that  said  balance  was  to 
his  credit,  he  drew  out  that  amount  by  check  to  close  the  ac- 
count."    The  pkiintiff  then  testified,  in  rebuttal,  "  that  after  he 
had  drawn  said  check  for  $1.44,   he  called  on  defendant  for  a 
statement  of  his  account,  and  for  all  his  checks  for  examina- 
tion, stating  at  the  time  that  he   wanted  them  to  ascertain  to 
whom  he  had  been  lending  money,  of  which  he  kept  no  ac- 
count, and  to  see  if  he  could  not  collect  some  of  his  loaned 
money ;  that  he  found,  on  examination  of  the  account,  that  the 
defendant  had  not  given  him   credit  for  .all  of  his  warrants ; 
that  he  had  been  economical,  had  boarded  with  his  mother-in- 
law  from  December,  1874.  to  October,  1875,  and  had  but  little 
cause  to  spend  money ;  and  that  he  had  the  utmost  confidence 
in  the  defendant's  honesty  and  financial  ability,  and  trusted 
him  to  keep  the  account  correctly."     One  of  the  plaintiff's  at- 
torneys, in  his  concluding  argument  to  the  jury,  said  :    "  Judge 
Minnis,  gentlemen,  is  a  large-hearted,  great-souled  man,   con- 
fiding and  trusting.     He  is  not  one  of  those  grasping  men  who 
keep   a  strict  account  of  every  cent  they  spend.     If  a  poor 
widow  should  come  to  him,  and  tell  him  she  was  without  bread, 
as  quick  as  thought,  lie  would  run  his  hand  into  his  pocket, 
and,  pulling  out  a  ten-dollar  bill,  would  say  to  her,  '  Here,  take 
this,  and  go  buy  you  a  barrel  of  flour.' "     The  bill  of  excep- 
tions states  that  "  there  was  no  evidence,  other  than  as  above 
stated,  tending  to  show  "  the  facts  so  stated  by  counsel.    "  The 
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defendant's  counsel  called  the  attention  of  the  court  to  these 
remarks,  and  objected  to  the  same,  upon  the  ground  that  there 
was  no  evidence  in  the  cause  to  support  said  remarks ;  that  the 
counsel  was  assuming  facts  to  exist,  which  were  not  in  evidence ; 
and  that  said  statement  of  facts  would  not  have  been  legal  evi- 
dence, if  it  had  been  offered  as  such.  Thereupon,  plaintiff's 
counsel  said,  '  (9A,  well^  Pll  take  it  hack.''  The  defendant's 
counsel  said  to  the  court,  '  The  defendant  insists  on  his  objec- 
tion.' The  court  said  nothing — did  not  withdraw  said  remarks 
from  the  jury,  nor  instruct  them  not  to  consider  the  same,  and 
did  not  take  any  action  in  reference  thereto  ;  and  the  defendant 
excepted  thereto.  The  defendant  did  not  expressly  ask  the 
court  to  instruct  the  jury  not  to  consider  the  same,  and  did, not 
expressly  ask  the  court  to  take  any  action  in  reference  thereto." 
It  is  now  assigned  as  error  by  the  defendant  below,  that  the 
court  erred  in  allowing  plaintiff's  counsel  to  make  said  remarks 
to  the  jury,  and  in  not  withdrawing  said  remarks  from  the  jury, 
and  in  not  instructing  the  jury  that  they  must  not  consider  said 
remarks  for  any  purpose. 

Rice  &  Wiley,  and  D.  Clopton,  for  appellant,  cited  Scripps 
V.  Eeilly,  35  Mich.  371,  or  24  Amer.  Rep.  583;  Darby  v.  Ouse- 
ly,  36Eng.  L.  &  Eq.  518;  Bullock  v.  Smith,  15  Geo.  395; 
Bei'ry  v.  The  State,  10  Geo.  511 ;  Mitchunn.  v.  The  State,  11 
Geo.  615 ;  Dickerson  v.  Burke,  25  Geo.  225 ;  ^ead  v.  State,  2 
Indiana,  438 ;  Tucker  v.  Hennicker,  41  N.  H.  317 ;  Martin  v. 
Omdorff,  22  Iowa,  504 ;  5  Jones,  N.  C.  224 ;  Fry  v.  Bennett,  3 
Bosw.  200 ;  Mitchell  v.  B(yrden,  8  Wendell,  570 ;  Willis  v. 
Forrest,  2  Duer,  310  ;  Randall  v  Brigham,  7  Wallace,  540 ; 
StaU  V.  Reilly,  4  Mo.  App.  392 ;  State  v.  Begonia,  69  Mo.  485.; 
Long  V.  The  State,  56  Indiana,  182 ;  Coin.  v.  Scott,  123  Mass. ; 
Cobb  V.  Cobb,  79  N.  C.  589 ;  Brown  v.  Swineford,  44  Wise. 
282 ;  Cross  v.  The  State,  68  Ala.  476  ;  Sullivan  v.  The  State,  66 
Ala.  51 ;  McAdory  v.  The  State,  62  Ala.  154. 

Watts  &  Sons,  and  Troy  &  Tompkins,  contra. — The  re- 
marks objected  to  were  not  outside  the  limits  of  legitimate  ar- 
gument. The  evidence  certainly  tended  to  show  that  the 
plaintiff  was  confiding  and  trusting  in  a  very  high  degree — de- 
positing large  sums  ot  money  in  defendant's  bank,  keeping  no 
accounts,  and  intrusting  every  thing  to  the  honesty  and 
fidelity  of  the  defendant  and  his  clerks ;  lending  out  money, 
and  not  knowing  the  sums  loaned,  or  the  names  of  the  borrow- 
ers. The  objection  was  to  the  remarks  as  a  whole ;  and  if  any 
part  was  free  from  objection,  the  court  might  have  overruled 
the  objection  entirely  But  the  record  shows  that  the  court 
did  not  overrule  the  objection,  nor  did  it  overrule  any  motion 
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or  objection  distinctly  made  by  the  defendant ;  and  the  remarks 
objected  to  having  been  withdrawn  by  counsel,  there  was  no 
necessity  for  the  interference  of  the  court,  in  the  absence  of  a 
request  for  instructions  on  the  part  of  the  defendant.  Under 
the  rule  laid  down  in  the  case  of  Cross  v.  The  State  (68  Ala. 
476),  which  shows  the  correct  practice,  the  record  does  not  con- 
tain enough  to  put  the  court  in  error. 

STONE,  J. — The  remarks  made  by  counsel  in  this  cause, 
and  objected  to.  were  not  only  not  supported  by  any  evidence, 
but  they  were  impertinent  to  the  issue  the  jury  were  sworn  to 
try.  Any  offer  to  make  proof  of  the  matters  stated,  would 
have  been  ruled  out  as  illegal.  "  Large-heartfed,  great-souled, 
confiding,  trusting,"  when  used  as  attributes  of  character,  are 
facts ;  and  are  provable  as  other  traits  of  character  are,  when 
they  become  a  material  subject  of  inquiry,  if  they  ever  can  be- 
come so.  They  were  not  material  in  this  case.  If  pertinent 
facts  had  been  in  evidence,  tending  to  show  the  plaintiff  pos- 
sessed these  traits  of  character,  we  will  not  say  counsel  would 
have  been  beyond  bounds,  if  lie  had  contended,  as  an  inferen- 
tial fact,  that  his  client  possessed  such  traits.  Much  latitude 
must  be  allowed  to  counsel,  in  the  matter  of  drawing  inferences 
from  proven  facts.  We  would  not  interdict  free  advocacy. 
Facts,  however,  must  not  be  stated,  as  facts,  of  which  there  is 
not  only  no  proof,  but  of  which  there  can  legitimately  be  no 
proof. 

We  think  the  language  complained  of  in  this  case  should  not 
have  been  indulged  ;  and  coming  as  it  did  from  able,  eminent 
counsel,  it  was  well  calculated  to  exert  an  iuiproper  influence 
on  the  minds  of  the  jurors.  The  court  might,  and  probably 
should,  have  arrested  it  ex  mero  motu.  It  is  one  of  the  highest 
judicial  functions,  to  see  the  law  impartially  administered,  and 
to  prevent,  as  far  as  possible,  all  improper,  extraneous  influ- 
ences from  finding  their  way  into  the  jury-box.  And  when 
opposing  counsel  objected  to  the  improper  language  employed, 
and  called  the  attention  of  the  court  to  it,  it  was  not  enough 
that  offending  counsel  replied,  "Oh,  well,  I'll  take  it  back." 
Such  remark  cannot  efface  the  impression.  The  court  should 
have  instructed  the  jury,  in  clear  terms,  that  such  remarks  were 
not  legitimate  argument,  and  that  they  should  not  consider  any 
thing,  thus  said,  in  their  deliberations.  Nothing  short  of  a 
prompt,  emphatic  disapproval  of  such  line  of  argument,  and 
that  from  the  court  itself,  can  avert  the  probable  mischief. 
Sullivan  v.  The  State,  QQ  Ala.  48 ;  Cross  v.  The  State,  68  Ala. 
476. 

Reversed  and  remanded. 
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Roiiey  V.  Moss. 

Bill  in  Equity  for  Specific  Execution  of  Defective  Mortgage. 

1.  Specific  execxUion  of  imperfect  instruments. — When  a  written  instru- 
ment, intended  as  a  conveyance,  is  defective  in  some  particular  essential 
to  pass  the  legal  title, — as  the  attestation  of  a  subscribing  witness,  or  a 
proper  acknowledgment, — a  court  of  equity  will  regard  it  as  an  agree- 
ment to  convey,  and  will  decree  a  specific  execution  of  it,  if  the  person 
executing  it  was  sui  juris;  but,  to  authorize  such  decree,  the  instrument 
must  be  founded  on  a  valuable  consideration,  and  must  be  strictly 
equitable. 

2.  Same;  consideration  and  recitals  of  mortgage. — When  the  instrument, 
a  specific  execution  of  which  is  sought,  is  in  the  form  of  a  mortgage  to 
secure  the  payment  of  a  debt  particularly  described,  its  recitals  are 
prima  facie  evidence  of  the  existence  of  the  debt,  and  cast  on  the  mort- 
gagor the  onus  of  disproving  them  ;  but,  the  evidence  in  this  case  clearly 
showing  that  the  debt  had  been  in  fact  paid,  the  presumption  is  rebutted, 
and  a  specific  execution  properly  refused. 

3.  Presumption  arising  from  failure  of  proof. — When  a  party  has  the 
means  and  opportunity  to  prove  a  material  fact,  and  fails  or  neglects  to 
prove  it,  it  is  a  fair  and  just  presumption  that  the  fact  does  not  exist. 

Appeal  from  the  Chancery  Court  of  Henry. 

Heard  before  the  Hon.  John  A.  Foster. 

The  bill  in  this  case  was  filed  on  the  28tli  June,  1881,  by 
John  E.  E-oney,  against  James  Moss  and  Wyatt  S.  Gates;  and 
souojht  a  divestiture  of  the  legal  title  to  a  tract  of  land  out  of 
said  Moss,  and  an  injunction  of  an  action  at  law  wliich  he  had 
brought  against  the  complainant  to  recover  the  possession. 
The  tract  of  land  contained  one  hundred  and  si.xtj  acres,  and 
was  sold  and  conv^eyed  to  the  complainant  by  said  Wyatt  S. 
Gates,  by  deed  dated  the  23d  September,  1878,  on  the  consid- 
eration of  S320  in  hand  paid ;  and  the  complainant  was  in  pos- 
session, under  his  purchase,  when  tiie  bill  was  filed.  Said  Gates 
was  in  possession  of  the  land  at  the  time  of  his  sale  and  con- 
veyance to  the  coniplainant,  claiming  and  holding  under  an  in- 
strument in  the  form  of  a  mortgage,  executed  to  him  by  said 
Moss  and  wife,  which  contained  a  power  of  sale ;  and  default 
having  been  made  in  the  payment  of  the  secured  debt  as  re- 
cited, he  sold  the  land  under  tiie  power,  and  became  himself 
the  purchaser  at  the  sale.  This  instrument,  a  copy  of  which 
was  made  an  exhibit  to  tlie  bill,  was  dated  the  16tii  January, 
1877,  and  was  signed  by  said  James  Moss  and  his  wife,  each 
signing  by  mark  only.  It  purported  to  be  given  to  secure  the 
payment  of  a  promissory  note  for  $342.26,  of  even  date  with 
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the  mortgage,  wliich  was  signed  by  said  Moss  and  wife,  each 
signing  by  mark  only,  and  a  copy  of  which  was  set  out  in  the 
mortgage.  Neither  the  mortgage  nor  the  note  had  any  attest- 
ing witnesses,  bnt  the  certificate  of  a  justice  of  the  peace  was 
appended  to  the  mortgage,  in  these  words :  "  I,  J.  J.  Head,  N. 
P.,"  &c.,  "  hereby  certify,  tliat  J.  and  Serena  Moss,  whose 
names  are  signed  to  the  foregoing  conveyance,  and  who  are 
known  to  me,  executed  the  same  voluntarily,  before  me,  on  the 
day  the  same  bears  date."  The  bill  alleged  that  this  instru- 
ment was  intended  by  the  parties  as  a  valid  mortgage,  and  was 
delivered  and  accepted  as  a  complete,  executed  conveyance; 
that  it  was  executed  and  acknowledged  before  the  justice  of 
the  peace,  on  the  day  of  its  date,  but  was  defective  as  a  con-, 
veyance,  on  account  of  the  insufficiency  of  his  certificate, 
through  mistake  or  ignorance  on  his  part ;  and  that  the  defect 
was  not  discovered  until  after  the  lands  had  been  sold  under 
the  power  contained  in  the  instrument,  after  Moss  had  delivered 

})osse8sion  to  Oates  as  the  purchaser  at  the  sale,  and  after  Oates 
lad  sold  and  conv^eyed  to  the  complainant.  The  action  at  law, 
an  injunction  of  which  was  sought,  was  commenced  in  Sep- 
tember, 1881. 

An  answer  to  the  bill  was  filed  by  Moss,  denying  the  validity 
of  the  mortgage,  alleging  that  it  was  without  consideration, 
and  that  it  was  void  both  at  law  and  in  equity.  He  alleged 
that  the  land  was  his  homestead,  having  been  entered  under 
the  Homestead  Acts  of  Congress,  and  that  the  instrument  was 
void,  under  these  acts,  because  he  had  not  completed  the  pay- 
ments of  the  purchase-money,  and  had  no  legal  title;  and  that  it 
was  void  as  a  conveyance  of  his  homestaed,  because  it  was  not 
executed  as  required  by  the  statute.  He  denied  that  he  owed 
any  debt  to  the  mortgagee,  as  recited,  and  charged  fraud  and 
usury  in  the  transaction  ;  and  he  demurred  to  the  bill,  for  want 
of  equity. 

On  final  hearing,  on  pleadings  and  proof,  the  chancellor  dis- 
missed the  bill ;  and  his  decree  is  now  assigned  as  error. 

Oates  &  Cowan,  and  Troy  &  Tompkins,  for  appellant. — A 
court  of  equity  has  undoubted  power  to  aid  an  imperfect  attes- 
tation, and  compel  a  conveyance  of  the  legalestate  as  intended 
by  the  defective  deed,  treating  it  as  an  executory  agreement  to 
convey. — Goodlett  v.  Hansell,  QQ  Ala.  151 ;  Jenkins  v.  Har- 
rison, QQ  Ala.  345 ;  Wadsicorth  v.  Wendell,  5  Johns.  Ch.  230; 
Morse  v.  Faulkner,  1  Anstr,  14 ;  Bar7'  v.  Hatch,  3  Ohio,  538; 
Jennings  v.  Moore,  2  Vern.  609:  Varick  v.  Edwards,  1  Hoff. 
Ch.  381.  Under  these  authorities,  if  no  question  of  homestead 
were  involved,  the  court  would  not  hesitate  to  decree  a  divesti- 
ture of  the  legal  title  to  the  land.     Though  the  mortgage  is 
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defective  on  its  face,  tlie  defective  certificate  amounting  only 
to  an  attestation  by  one  witness  {Merritt  v.  Phenix^  48  Ala. 
87);  yet  the  proof  shows  that  the  parties  complied  with  all  the 
requisitions  of  the  law,  and  the  only  defect  was  caused  by  the 
ignorance  or  mistake  of  the  ofliicer ;  and  the  court  will  not 
allow  this  to  operate  a  fraud  on  innocent  parties. — Burrell  v. 
Ham-ick,  42  Ala.  60 ;  30  Ala.  100  \  29  Ala.  346.  But  the  sub- 
sequent abandonment  of  the  premises  by  Moss,  when  he  deliv- 
ered possession  to  Oates,  removes  this  obstacle,  and  shows  that 
no  homestead  right  is  involved. —  Gee  v.  Moore,  14  Cal.  472; 
Allison  V.  Shilling,  27  Texas,  450 ;  Brewer  v.  Wall,  23  Texas, 
585 ;  Heard  v.  Downer,  47  Geo.  629 ;  Benedict  v.  Webb,  57 
Geo.  348;  Stewart  v.  Mackey,  16  Texas,  56  ;  Jordan  v.  Good- 
man, 19  Texas,  273 ;  Hewitt  v.  Templeton,  48  111.  367 ;  ffall 
V.  Fidlerton,  69  lb.  448;    Winslmo  v.  Noble,  101  lb.  194. 

J.  A.  Clendenin,  contra.     (No  brief  on  file.) 

BRICKELL,  C.  J. — It  is  a  familiar  doctrine  of  a  court  of 
equity,  that  an  instrument  in  writing,  intended  as  a  conveyance 
of  lands,  wanting  in  some  essential  element  to  pass  the  legal 
estate, — as  the  attestation  of  a  subscribing  witness,  or  an  ac- 
knowledgment of  execution  before  an  officer  having  authority 
to  take  and  certify  it,  or  a  defective  acknowledgment,-— will  be 
regarded  as  an  agreement  to  conve}',  and  performance  of  it 
will  be  enforced.  —  Goodlett  v.  Hansell,  66  Ala.  151  ;  Jenkins 
V.  Hai^rison,  lb.  345.  It  is  scarcely  necessary  to  say,  that  we 
refer  to  instruments  executed  by  persons  who  are  s^ii  juris,  and 
not  to  instruments  executed  by  married  women,  not  conform- 
ing to  statutes  enabling  them  to  convey  lands.  The  court  will 
not  decree  specific  performance  of  the  instrument,  unless  it  is 
strictly  equitable ;  nor  unless  it  is  founded  upon  a  valuable 
consideration.  The  instrument  stands  upon  the  footing  of  an 
executory  contract  to  convey ;  and  if  it  appears  to  have  been 
made  without  consideration,  the  court  will  not  decree  that  it  be 
carried  into  effect. — Hanson  v.  Michelson,  19  Wise.  498. 

The  instrument  of  which  appellant  claims  performance  was 
intended  as  a  mortgage  to  secure  a  debt  which  is  particularly 
described.  The  debt  forms  the  consideration  which  must  sup- 
port it,  and,  if  there  be  no  debt,  specific  performance  of  it  can 
not  be  decreed  justly  and  equitably.  The  recital  of  the  debt 
in  the  mortgage,  and  the  promissory  note  embodied  in  it,  are 
prima  facie  evidence  of  tlie  existence  of  the  debt,  casting  upon 
the  mortgagor  the  burden  of  disproving  its  existence  and  its 
consideration.  An  examination  of  the  evidence  leads  us  to  the 
conclusion,  that  the  presumption  arising  from  the  recital  of  the 
mortgage,  and  from  the  making  of    the   promissory  note,  is 
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clearly  repelled,  and  that  there  was  really  no  debt  due  or  owing 
from  the  mortgagor  to  the  mortgagee  when  the  instrument  was 
executed.  The  antecedent  debt  to  Ephraim  Oates,  the  assignor 
of  the  mortgagee,  which  forms  a  large  part  of  the  amount  for 
which  the  note  was  given  to  the  mortgagee,  is  shown  to  have 
been  fully  paid  before  the  note  was  assigned.  If  there  was  any 
other  consideration  for  the  note,  the  mortgagee  must  have 
known  of  what  it  consisted,  and  had  the  power  of  prcJving  it. 
The  evidence  of  the  mortgagor  is  clear  and  pointed,  that  there 
was  no  other  consideration,  and  that  he  had  no  transaction  with 
the  mortgagee,  from  which  a  debt  could  originate.  When  a 
party,  having  tlie  means  and  opportunity  to  prove  a  fact,  fails 
or  neglects  to  oifer  evidence  of  it,  the  presumption  is  fair  and 
just  that  it  does  not  exist. 

We  do  not  regard  it  as  necessary  to  consider  any  other  ques- 
tion the  case  is  supposed  to  present,  for  upon  this  clear  ground, 
that  there  is  no  consideration  for  the  instrument,  specific  per- 
formance of  it  was  proper]}'  refused.  Let  the  decree  be 
affirmed. 


Foster  v.  ]\apier. 

Action  on  Statutory  Detinue  Bond. 

1.  Transcript,  and  costs  thereof. — The  court  complains  of  the  con- 
fused state  of  the  transcript  in  this  case,  and  orders  that  no  costs  shall 
be  allowed  for  it. 

2.  Plea  of  tender. — When  a  tender  is  pleaded,  accompanied  with  the 
payment  of  the  money  into  court,  and  the  plea  is  sustained,  the  defend- 
ant is  entitled  to  a  verdict,  but  the  money  deposited  becomes  the  prop- 
erty of  the  plaintiff. 

3.  Payment  of  mortgage  debt,  as  defense  to  action  founded  on  mortgage. 
When  the  mortgagee  of  personal  property  brings  detinue,  or  the  statu- 
tory action  for  the  recovery  of  specific  chattels,  and  the  plea  of  payment 
is  interposed,  the  inquirj'  is  limited  to  t]ie  mortgage  debt,  and  other  debts 
or  matters  of  account  between  the  parties  are  not  within  tlie  issue.  If  any 
part  of  the  mortgage  debt  remains  unpaid,  though  the  mortgagee  may  owe 
the  mortgagor  another  debt  of  equal  or  greater  amount,  the  plea  is  not  sus- 
tained,, and  the  plaintiff  is  entitled  to  recover;  and  if  the  mortgage  debt 
is  fully  paid,  the  defendant  is  entitled  to  a  verdict,  without  regard  to 
other  debts  or  demands ;  consequently,  the  judgment  on  such  issue  is 
conclusive  only  as  to  the  mortgage  debt. 

4.  Attorney's  fees,  costs,  travelling  expenses,  &c.,  as  damages. — In  an 
action  on  a  statutory  bond  given  by  the  plaintiff  in  detinue  (Code,  $  2942), 
attorney's  fees,  and  costs  incurred  in  that  suit  (if  not  previously  recov- 
ered), as  well  as  any  damages  actually  sustained  from  the  seizure  and 
detention  of  the  property,  are  legitimate  subjects  of  recoverj' ;  but  loss 
of  time,  and  hotel  bills  paid,  while  engaged  in  procuring  sureties  on  the 
replevin  bond,  or  in  attendance  on  the  trial,  are  too  rtmote  and  variable. 
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5.  Parol  evidence  as  to  consideration  of  writing. — A  landlord  having  . 
procured  a  merchant  to  make  statutory  advances  to  one  of  his  tenants, 
from  whom  a  crop-lien  note  was  taken  bj'  the  merchant,  and  having  exe- 
cuted to  the  merchant  a  writing  in  these  words,  "I  hereby  agree  and  ob- 
ligate [myself  ]  to  bear  half  the  loss,  provided  the  crop  does  not  pay  said 
F.  [merchant]  five  hundred  dollars,  for  furnishing  J.  and  his  hands 
during  the  year  1879;"  parol  evidence  is  admissible,  to  show  that  the 
consideration  of  the  writing  was  the  agreement  and  promise  of  F.  to 
furnish  supplies  to  said  J.  to  the  amount  of  five  hundred  dollars. 

6.  Statute  of  frauds,  as  to  promise  to  answer  for  debt  or  default  of 
another. — Such  writing  is  itself  void  under  the  statute  of  frauds  (Code, 
§  2121),  being  a  promise  to  answer  for  the  debt  or  default  of  another,  and 
not  expressing  on  its  face  the  consideration  on  which  it  was  founded. 

7.  Contract  between  landlord  and  merchant  furnishing  supplies  to  ten- 
ants ;  respective  rights  and  liens  under. — If  a  merchant  agrees  and  prom- 
ises, at  the  instance  of  the  landlord,  to  make  statutory  advances  to  his 
tenants  to  a  specified  amount ;  and  the  landlord,  in  consideration  thereof, 
agrees  to  be  responsible  for  the  debt,  and  transfers  his  rent  contracts  as 
collateral  security  for  its  payment ;  the  merchant  can  not  enforce  this  ob- 
ligation, when  it  is  shown  that  he  failed  to  furnish  supplies  to  the  full 
amount  specified;  but,  if  he  complied  fully  with  his  undertaking,  he 
would  be  entitled  to  payment  out  of  the  crops,  in  preference  to  the  land- 
lord's claim  for  rents. 

Appeal  from  the  Circuit  Court  of  Bullock- 
Tried  before  the  Hon.  H.  D.  Clayton. 

Watts  &  Sox,  for  appellant. 

Norman  &  Wilson,  contra. 

STONE,  J. — We  regret  to  find  the  transcript  in  this  case  in 
so  confused  a  state,  that  we  feel  it  our  duty  to  complain  of  it. 
In  the  make-up  of  records,  order  should  be  observed,  and  sub- 
jects should  be  set  forth  separately  and  distinctly ;  and  a  cap- 
tion, or  marginal  note,  should  be  employed,  to  separate  and  dis- 
tinguish the  several  documents  or  papers  made  parts  of  it. 

The  present  suit  is  founded  on  a  bond,  executed  by  the  ap- 
pellant as  plaintiff,  in  the  institution  of  a  statutory  action  for 
the  recovery  of  personal  property  in  specie. — Code  of  1876, 
§2942.  That  action  was  commenced  by  Foster  against  Napier, 
January  16th,  1880,  and  terminated  in  a  verdict  and  judgment 
for  defendant,  September  9th,  1880.  The  suit  was  for  the 
recovery  of  three  mules  and  a  wagon  ;  and  plaintiff  claimed 
title  under  two  mortgages  executed  by  Napier,  one  bearing  date 
in  April,  1878,  and  the  other  January  1st,  1879.  Each  of  these 
mortgages  was  given  to  secure  advances  made  or  to  be  made  by 
Foster  to  Napier,  to  enable  the  latter  to  make  a  crop  during 
the  respective  years.  The  defense  to  the  action  was  made  on 
two  pleas :  tlie  general  issue,  and  a  special  plea,  averring  pay- 
ment of  the  debt  secured  by  the  mortgages,  except  one  hun- 
VOL.  i.xxiv. 
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dred  and  seventy-five  dollars,  which  the  plea  averred  had  been 
tendered  to  plaintiff  before  action  brought.  With  this  plea, 
the  defendant  brought  the  money  into  court.  The  issues  being 
thus  formed,  if  the  defendant  proved  the  truth  of  his  second 
plea,  he  was  entitled  to  a  verdict,  but  the  money  tendered  would 
become  the  property  of  the  plaintiff.— 1  Brick.  Dig.  574,  §§45, 
46 ;  Slaughter  v.  Swift,  67  Ala.  494.  In  such  case,  the  issue 
is  confined  to  the  question  of  the  debt,  or  its  payment,  for 
which  the  m.ortgage  was  given  as  security.  It  matters  not  if 
the  defendant  owes  the  plaintiff  other  debts,  not  secured  by  the 
mortgage.  If  the  debt  the  mortgage  was  given  to  secure  has 
been  paid,  this  was  a  conjplete  answer  to  the  suit  on  the  mort- 
gage title.  So,  if  any  part  of  the  mortgage  debt  remahied  un- 
paid, it  was  no  defense  to  the  action,  that  the  mortgagee  owes 
the  mortgagor  on  other  account.  This  would  furnish  a  subject 
for  a  cross-action,  or,  to  some  suits,  a  successful  plea  of  set-off. 
It  is  not  payment ;  and  hence,  is  not  a  defense  to  an  action  of 
detinue,  based  on  a  mortgage  title.  The  defense  set  up  in  that 
suit,  and  the  verdict  and  judgment  thereon,  taking  into  the 
account  the  pleadings  and  charge  of  the  court  on  the  trial,  set- 
tled conclusively  that  Napier  did  not,  at  the  commencement  of 
that  suit,  owe  Foster  exceeding  one  hundred  and  seventy-five 
dollars  on  the  debts  secured  by  the  mortgages,  and  that,  before 
suit  brought,  he  had  tendered  that  sum,  and  had  it  in  court  for 
Foster.  The  record  does  not  inform  us  what  became  of  this 
money ;  but,  as  we  have  said,  it  became  Foster's.  That  suit, 
however,  settled  no  other  matter  of  dealings  between  them,  for 
the  obvious  reason,  that  any  other  matter  of  dealings  or  account 
between  them  would  have  been  irrelevant  to  the  issue,  and  could 
not  have  been  the  subject  of  proof  or  finding.  It  should,  per- 
haps, be  stated,  that  inasmuch  as  the  detinue  suit  was  tried  be- 
fore February  8th,  1881,  the  act  to  amend  section  2944  of  the 
Code,  approved  on  that  day,  could  exert  no  infiuence  in  its  trial. 
Sess.  Acts,  39. 

As  we  have  said,  the  present  action  is  brought  on  the  detinue 
bond,  executed  in  suing  out  the  writ  in  the  case  mentioned 
above.  The  plaintiff,  against  the  objection  of  defendant,  was 
allowed  to  prove  his  loss  of  time,  and  hotel  bills  paid,  first,  in 
procuring  sureties  on  his  replevin  bond,  and,  second,  in  attending 
the  trial  of  the  case.  In  this,  the  Circuit  Court  erred.  Such 
damages  are  too  remote  and  variable. — Boiling  v.  Tate,  65  Ala. 
417;  Renfro  v.  Hughes,  69  Ala.  581.  Attorney's  fees,  and 
costs  incurred  in  the  former  suit  (if  the  latter  have  not  been 
previously  recovered),  as  well  as  any  damage  actually  sustained 
by  the  seizure  and  detention  of  the  chattels,  are  legitimate  sub- 
jects of  recovery. 

The  main  defense  relied  on  in  this  case  was  set-off .     The  plea 
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setting  up  this  defense  rested  on  three  grounds :  First,  that  Na- 
pier owed  Foster  a  balance  on  account  for  advances  secured  by 
the  mortgages  from  tlie  former  to  the  latter,  mentioned  above. 
As  to  this  claim,  the  verdict  and  judgment  in  the  detinue  suit  was 
and  is  a  complete  answer,  to  the  extent  that  said  claim  is  made 
up  of  advances  made  before  that  suit  was  brought.  As  to  these, 
the  former  judgment  was  a  former  recovery.  Second,  the  claim " 
set  up  by  t'oster,  growing  out  of  advances  made  to  Sidney 
Jones  and  hands.  The  facts  connected  with  this  question  are 
as  follows :  As  we  have  said  above,  on  the  1st  January,  1879, 
Napier  executed  to  Foster  a  mortgage  to  secure  advances  for 
the  year  1879.  The  mortgage  was  made  to  secure  a  note  for 
six  hundred  and  seventy-five  dollars,  which  purported  on  its 
face  to  be  a  crop-lien  note  for  advances.  It  contained  a  clause 
waiving  exemptions.  The  mortgage  also  provided  for,  and  se- 
cured future  advances.  The  mortgage  conveyed  to  Foster,  as 
security  for  such  indebtedness,  the  entire  crop  raised  by  Napier 
in  1879  and  1880,  including  all  rents  and  incomes,  with  rents  due 
by  P.  Youngblood,  three  mules  (two  bay  mare  mules  and  one 
bay  horse  mule),  one  steam-engine,  gin  and  screw,  entire  stock 
of  cattle  and  hogs,  and  one  wagon.  The  three  mules  and  wagon 
were  the  subject  of  the  action  of  detinue.  On  the  1st  day  of 
February,  1879,  Sidney  Jones  and  hands  executed  a  note  to 
Napier  of  five  hundred  dollars,  for  land  rent  for  that  year.  On 
the  31st  day  of  January,  1879,  Sidney  Jones  and  hands  exe- 
cuted to  Foster  a  crop-lien  note  for  advances  in  the  sum  of  five 
hundred  dollars,  with  waiver  of  exemptions.  On  the  same  day, 
to  secure  said  note,  and  also  to  secure  any  future  advances  to 
be  made  to  them,  they  conveyed  to  Foster  their  crop  to  be 
grown,  one  mule,  cattle  and  hogs,  and  farming  tools ;  this,  by 
mortgage.  Napier  executed  a  paper,  without  date,  of  which 
the  following  is  copy :  "  I  hereby  agree  and  obligate  to  bear 
half  the  loss,  provided  the  crop  does  not  pay  S.  J.  Foster  five 
hundred  dollars,  for  furnishing  Sidney  Jones  and  his  hands  for 
the  year  1879;"  signed,  "6^.  0.  Napier.'^-  These  are  the  paper 
contracts.  There  is  no  proof  that  Foster  obtained  from  Jones 
and  hands,  or  for  their  debt  to  him  for  advances,  any  part  of 
the  crop  grown  by  them  in  1879.  On  the  contrary,  the  proof 
is  that  their  crop  for  that  year  was  received,  used  and  converted 
by  Napier,  on  his  claim  for  rents,  and  possibly  for  advances,  as 
after  shown. 

The  record  abounds  in  conflicting  testimony.  Foster  testi- 
fied, that  the  note  and  mortgage  executed  by  Jones  and  hands 
to  him,  the  rent  note  to  Napier,  and  Napier's  conditional  obli- 
gation to  bear  half  the  loss,  copied  above,  though  diifering 
somewhat  in  dates,  were  all  executed  at  one  and  the  same  time, 
constituted  one  transaction,  and  were  part  and  parcel  of  an 
Vol.  lxxiv. 


1883.]  OF  ALABAMA.  397 

[Foster  V.  Napier.] 

application  by  Napier  to  have  Foster  make  advances  to  Jones 
and  hands,  to  enable  them  to  make  a  crop  that  year ;  and  that 
he,  Foster,  agreed  to  make  the  advances  in  consideration  and 
in  consequence  of  the  writings  thus  executed.  And  he,  Foster, 
testified  that,  as  part  of  the  agreement,  Xapier  delivered  to 
him,  as  collateral  security  for  the  performance  of  *the  contract 
by  Jones  and  liands,  the  rent  note  executed  by  the  latter  to 
him,  Napier.  Napier,  while  he  did  not  deny  his  agency  in  ob- 
taining the  agreement  of  Foster  to  advance  to  Jones  and  hands, 
testified  that  tiie  papers  were  not  executed  at  once,  but  that 
his  obligation  to  bear  half  the  loss  was  executed  some  time 
afterwards.  He  also  testified,  that  he  did  not  deliver  to  Foster 
the  Jones  rent  note  as  collateral  to  his  obligation  to  bear  half 
the  loss,  but  as  collateral  for  the  advances  made  by  Foster  to 
him,  Napier.  Another  irreconcilable  conflict  in  the  testimony 
is  the  following :  Napier  testified  that,  as  consideration  on 
which  he  entered  into  the  obligation  to  sustain  half  the  loss 
Foster  might  suffer  from  advances  made  and  to  be  made  to 
Jones  and  hands,  he,  Foster,  agreed  to  furnish  to  Jones  and 
hands  five  hundred  dollars,  in  such  commodities  as  the  statute 
declares  may  be  the  consideration  of  a  crop  lien  ;  and  that  he 
stopped  short  of  furnishing  the  five  hundred  dollars  of  such 
articles,  before  the  sum  was  reached,  and  before  the  crop  was 
made.— See  Code  of  1876,  §  3286.  He  testified,  that  he, 
Napier,  had  been  forced,  on  account  of  Foster's  failure,  to 
furnish  the  needed  supplies.  Foster  swore  that  he  had  not 
agreed  to  furnish  any  particular  amount,  but  that  he  had  said 
he  would  not  go  beyond  five  hundred  dollars  in  value.  There 
were  many  other  discrepancies. 

It  was  objected  for  defendant,  Foster,  that  the  testimony  of 
Napier,  that  Foster  agreed  to  furnish  supplies  to  the  extent  of 
five  hundred  dollars,  varied  the  terms  of  the  written  contract, 
and  was  therefore  illegal.  We  do  not  so  understand  it.  The 
writings  do  not  purport  to  set  out  the  consideration  on  which 
Napier's  obligation  was  based.  They  do  not  purport  to  set  out 
the  whole  contract.  The  testimony  tended  to  prove  the  con- 
sideration on  which  the  written  promise  was  given ;  or,  if  you 
please,  an  independent  stipulation,  not  attempted  to  be  reduced 
to  writing,  and  in  no  way  varying,  or  contradicting  the  terms 
of  the  writing. — 1  Brick.  Dig.  859.  §§  787  et  seq.;  1  Greenl. 
Ev.  §§  284  a,  304;  2  Whart.  Ev.§§  927,  1015. 

The  above  is  an  exception  to  the  rule,  where  the  writing  is, 
on  its  face,  a  valid  contract.  But  the  obligation  executed  by 
Napier,  binding  himself  to  majce  good  half  the  loss  Foster 
might  sustain,  is  invalid  under  our  statute  of  frauds.  It  was, 
at  most,  a  promise  to  answer  for  the  debt  of  another,  which, 
though  in  writing,  does  not  express  any  consideration.     Such 
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promises  are  not  binding.— 2  Brick.  Dig.  30,  31,  §§  222,  230 ; 
Code  of  1876,  §  2121. 

There  is  another  phase  of  this  question.  It  will  be  reraetn- 
bered  that,  according  to  the  testimony  of  Foster,  the  rent  con- 
tract signed  by  Jones  and  hands,  payable  to  Napier,  was  placed 
by  the  latter  in  the  hands  of  Foster,  as  collateral  security  for 
the  adv^ances  he  was  to  make  to  Jones  and  hands.  IS^apier 
denied  this,  and  testified  it  was  placed  there  pursuant  to  the 
terms  of  his  mortgage  to  Foster,  and  as  security  on  his  indi- 
vidual debt.  If  Foster's  account  of  this  transaction  is  the 
true  one,  and  the  deposit  of  the  rent  contract  was  as  security 
of  the  debt  from  Jones  and  hands,  then  it  will  become  necessary 
for  the  jury  to  inquire,  whether  it  was  one  of  the  terms  of  the 
contract  that  Foster  was  to  furnish  Jones  and  hands  with  sup- 
plies of  the  kinds  mentioned  in  section  3286  of  the  Code,  to 
the  extent  of  five  hundred  dollars,  and  whether  Foster  has 
kept  or  violated  that  stipulation.  If  it  be  true  that  Foster's 
agreement  was  to  furnish  five  hundred  dollars  worth  of  sup- 
plies, and  the  rent  contract  was  placed  in  his  hands  on  that 
condition,  and  as  security  for  its  payment ;  and  if  it  be  further 
true  that  Foster  failed  and  refused  to  furnish  that  amount  of 
supplies  of  the  classes  stipulated,  then  that  failure  absolved 
Napier  from  all  obligation  to  pay  for  such  advances,  or  any 
part  of  them,  or  to  surrender  his  rent  claim  to  Foster.  It 
would  present  the  familiar  case  of  a  claim  by  Foster,  under  an 
executory  contract,  the  dependent  stipulations  of  which  he  had 
first  broken.  On  this  hypothesis,  Foster  could  claim  nothing 
of  Napier,  for  cotton  received  by  the  latter,  and  applied  to 
rents  and  indebtedness  to  himself  for  advances.  So,  if  the 
note  was  placed  with  Foster  by  Napier,  as  collateral  security 
for  advances  made,  or  to  be  made  to  him,  then  Foster  can 
claim  nothing  in  this  suit  on  that  account.  On  the  other  hand, 
if  Foster's  version  be  the  true  one,  that  he  was  not  bound  to 
furnish  to  Jones  and  hands  any  specified  amount  of  advances, 
and  if  the  note  was  placed  in  his  hands  as  collateral  security 
for  the  debt  from  Jones  and  hands,  then,  to  the  extent  Napier 
received  and  converted  the  rents,  he  would  be  liable  to  Foster 
for  so  much  money  had  and  received,  to  the  extent  of  the  debt 
to  Foster,  to  secure  the  payment  of  which  he  deposited  the- 
note  as  collateral.  Such  agreement,  if  made,  would  have  the 
effect  of  securing  to  Foster  a  prior  right  to  have  his  claim  paid 
out  of  the  rents,  before  the  claim  of  Napier  would  attach. 

The  third  ground  of  set-off  grew  out  of  a  transaction  with 
one  Green  Adair.  Adair,  we  mfer,  was  a  tenant  of  Napier. 
On  the  6th  day  of  February,  1878,  Adair  executed  to  Foster  a 
crop-lien  note  for  the  sum  of  two  hundred  and  twenty-five 
dollars,  with  waiver  of  exemptions.  At  the  same  time,  he 
Vol.  Lxxiv. 
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executed  a  mortgage  to  secure  its  payment,  conveying  crops  to 
be  made  iu  1878  and  1879,  and  his  stock  of  cattle  and  hogs. 
Indorsed  on  this  mortgage,  as  the  language  imports,  is  this 
agreement :  '*  I  hereby  relinquish  my  entire  rents  due  me,  in 
favor  of  the  above  mortgage,  until  it  is  paid  ;"  signed  "  O.  C 
Napier^  There  was  a  later  note  and  mortgage,  for  a  similar 
amount,  conveying  the  same  property,  and  one  mule  and  tools. 
There  was  no  waiver  or  relinquishment  by  Napier,  as  to  this 
note  and  mortgage.  The  account  rendered  against  Adair,  in 
favor  of  Foster,  was  continuous,  and  amounted  to  near  five 
hundred  dollars.  It  has  credit  for  nine  bales  of  cotton  sold, 
amounting  to  three  hundred  and  thirty-eight  dollars,  leaving 
unpaid  one  hundred  and  fifty-six  dollars.  It  would  seem  there 
must  have  been  a  surrender  of  cotton,  exceeding  in  value  the 
amount  of  the  first  note  and  mortgage,  and  that  therefore  Fos- 
ter has  no  claim  on  this  account.  The  charge  of  the  court,  as 
to  this  claim,  is  free  from  error. 

Plaintiff's  charge  No.  2  is  faulty,  in  that  it  assumes  as  fact 
Napier's  statement,  that  Foster  agreed  to  furnish  supplies  to 
Jones  and  hands  amounting  to  five  hundred  dollars.  The  testi- 
mony on  this  question  was  in  conflict,  and  should  have  been 
left  to  the  jury. 

What  we  have  said  will  furnish  a  guide  for  another  trial, 
and  we  need  not  comment  on  the  other  charges. 

lieversed  and  remanded,  at  the  costs  of  the  appellee ;  but 
without  any  costs  to  the  clerk  of  the  Circuit  Court,  for  the 
transcript  sent  up. 


Burke  v.  The  State. 

Indictment  for  Enticing  away  Laborer. 

1.  Confession  of  judgment,  as  release  of  errors. — In  a  criminal  case, 
the  confession  of  a  judgment  with  sureties  for  the  fine  and  costs,  as 
authorized  by  statute  (Code,  §§  4454-55),  is  not  a  release  of  errors,  and 
does  not  prejudice  the  right  to  revise  the  judgment  by  appeal  or  writ  of 
error;  though  a  different  rule  is  declared  by  statute  {lb.  ^  3945)  in  civil 
cases. 

2.  Conviction  of  attempt  to  commit  offense  charged. — When  the  evi- 
dence fails  to  show  consummation  of  the  offense  charged,  the  defendant 
may  nevertheless  be  convicted  of  an  attempt  to  commit  it  (Code,  §  4904) ; 
consequently,  in  such  case,  the  court  may  refuse  to  instruct  the  jury 
that,  if  they  believe  the  evidence,  they  must  acquit  the  defendant. 

From  the  Circuit  Court  of  Barbour. 
Tried  before  the  Hon.  II.  D.  Clayton. 
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The  indictment  in  this  case  charged,  in  a  single  count,  "  that 
Monroe  Burke  did  knowingly  interfere  with,  hire,  employ,  en- 
tice away,  or  induce  Lou  Smith,  a  laborer  or  servant  of  Simeon 
H.  Reese,  who  had  contracted  in  writing  to  serve  said  Reese  a 
given  time,  not  exceeding  one  year,  to  leave  the  service  of  said 
Reese  before  the  expiration  of  the  time  so  contracted  for,  with- 
out the  consent  of  said  Reese,''  &c.  On  the  trial,  as  the  bill 
of  exceptions  shows,  issue  being  joined  on  the  plea  of  not 
guilty,  "  the  State  proved  that,  at  a  late  hour  in  the  night,  the 
defendant,  who  resided  five  miles  distant,  went  with  a  wagon 
and  team  to  the  house  occupied  by  Lou  Smith,  a  servant  who 
had  contracted  in  writing  with  one  S.  H.  Reese,  and  was  then 
in  his  employment,  under  said  contract,  as  a  farm  laborer  on 
the  plantation  of  said  Reese  in  said  county," — here  setting  out 
the  contract,  which  was  dated  January  11th,  1882 ;  "  that  de- 
fendant took  said  Lou  Smith,  with  her  household  effects,  into 
said  wagon,  and  drove  a  short  distance,  but  not  off  the  premises 
of  said  Reese,  by  whom  he  was  intercepted,  and  forced  to  re- 
turn and  unload  said  wagon,  at  and  into  the  house  from  which 
he  had  so  taken  said  Lou  Smith  ;  and  that  defendant  had  been 
previously  notified  that  said  Lou  Smith  was  serving  said  Reese 
under  said  writen  contract.  This  being  all  the  evidence,  the 
defendant  requested  the  court,  in  writing,  to  charge  the  jury, 
that,  if  they  believed  the  evidence,  they  will  find  the  defendant 
not  guilty."  The  court  refused  this  charge,  and  the  defendant 
excepted  to  its  refusal. 

The  verdict  and  judgment  are  in  these  words  :  '"  Thereupon, 
came  a  jury,"  &c.,  "  who,  upon  their  oaths,  say,  that  they  find 
the  defendant  guilty  of  an  attempt  to  entice  away  a  servant  un- 
der written  contract  with  his  employer,  and  assess  a  fine  of  one 
cent.  Thereupon,  came  the  defendant  into  open  court,  and 
with  him  James  A.  Bunke,  who  each,  jointly  and  severally, 
confess  a  judgment  to  the  State  of  Alabama,  for  the  use  of 
Barbour  county,  in  the  sum  of  one  cent,  the  amount  of  said 
fine,  and  also  the  costs,  and  consent  that  execution  may  issue. 
It  is  therefore  considered,"  &c. 

H.  C.  Tompkins,  Attorney-General,  for  the  State,  cited  Code, 
§§  3945,  4904  ;  Wolf  v.  The  State,  41  Ala.  412  ;  Bishop  on 
Stat.  Crimes,  §  138. 

SOMERVILLE,  J. — The  statute  which  provides  that  a  "con- 
fession of  judgment  is  in  law  a  release  of  errors"  (Code,  1876, 
§  3945),  has  never  been  construed  to  have  any  application  to 
cases  strictly  criminal.  The  context  of  the  Code,  as  well  as  the 
reason  upon  which  this  particular  statute  is  based,  shows  a  leg- 
islative intention  to  connne  it  to  cases  other  than  such  as  are 

Vol.  i.xxiv.' 


1883.]  OF  ALABAMA.  401 

[Owens  V.  The  State.] 

criminal. — McNeil  v.  The  State,  71  Ala.  71 ;  Murphree  v. 
Whitley,  70  Ala.  554.  It  seems  to  be  clearly  contemplated  by 
the  statute,  relating  to  the  subject  of  penal  imprisonment,  and 
sentences  to  hard  labor  in  default  of  payment  or  security  by 
defendants,  that  a  judgment  may  be  confessed  for  fine  and 
costs,  with  sufficient  sureties,  without  any  prejudice  to  the  right 
of  appeal,  or  writ  of  error  to  the  appellate  court. — Code,  1876, 
§§  4454-4455 ;  B^trJce  v.  The  State,  71  Ala.  377. 

The  action  of  the  court  was  free  from  error,  in  refusing  to 
give  the  general  charge  requested  by  the  defendant,  that,  if  the 
jury  believed  the  evidence,  they  should  find  the  defendant 
not  guilty.  This  charge  clearly  ignored,  as  well  as  contravened 
the  principle,  that,  under  an  indictment  for  the  offense  charged, 
the  defendant  could  lawfully  be  convicted  of  an  attempt  to 
commit  the  same  offense.  The  statute  so  expressly  provides, 
and  such  is  the  established  course  of  bur  criminal  procedure. 
Code,  1876,  §4904;  Wolf's  case,  41  Ala.  412;  Edmonds  v. 
The  State,  70  Ala.  8. 

There  is  no  error  in  the  record,  and  the  judgment  is  affirmed. 


O^vens  V.  The  State. 

Indictment  for  Trespass  after  Warning. 

1.  Declarations  of  third  person;  admissibility  as  evidence. — The  declara- 
tions of  the  defendant's  brother,  made  to  the  prosecutor  a  few  days  be- 
fore the  commission  of  the  alleged  trespass,  but  not  in  the  defendant's 

Eresence,  nor  shown  to  have  been  authorized  by  him,  or  even  to  have 
een  communicated  to  him,  are  res  inter  alios  acta:,  and  not  admissible 
as  evidence  against  the  defendant ;  and  neither  the  relationship  between 
the  two  brothers,  nor  the  fact  that  they  were  in  company  when  the  al- 
leged trespass  was  committed,  is  sufficient  to  bring  such  declarations 
within  the  principle  which  governs  the  admissibility  of  the  acts  and 
declarations  of  conspirators  as  evidence  against  each  other. 

2.  Description  of  premises  in  indictment,  and  in  notice. — In  a  prosecu- 
tion for  trespass  after  warning  (Code,  §  4419),  it  is  not  necessary  that  the 
premises  should  be  particularly  described  in  the  indictment;  nor  is  it 
necessary  that  they  should  be  particularly  described  in  the  notice  or 
warning  given  to  the  defendant. 

3.  Sufficiency  of  notice,  or  warning. —  Warning,  as  the  term  is  used  in 
the  statute,  implies  actual  notice,  brought  home  to  the  party  sought  to 
be  charged,  and  constructive  notice  (as,  by  written  or  printed  notices 
posted  on  or  near  the  premises,  or  knowledge  of  facts  sufficient  to  put  a 
party  on  inquiry)  is  not  sufficient ;  but  notice  mav  be  established  by  cir- 
cumstantial evidence,  and  notoriety  in  the  neighborhood,  though  not 
conclusive,  is  admissible  for  the  consideration  of  the  jurv. 

4.  Continuous  act,  not  ground  for  election. — A  smgle  entry  on  the 
premises,  though  followed  by  several  acts  as  the  defendant  moved  about, 
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or  was  seen  at  different  places,  is  but  a  single  trespass,  and  presents  no 
ground  for  compelling  an  election  by  the  prosecution. 

5.  Legal  cause  or  excuse,  as  defense;  burden  of  proof  as  to. — "Legal 
cause,  or  lawful  excuse"  for  the  alleged  trespass,  is  defensive  matter, 
which  the  prosecution  is  not  required  to  negative,  but  which  must  be  af- 
firmatively proved  by  the  defendant,  unless  the  testimony  which  proves 
the  act  also  proves  the  excuse. 

From  the  Circuit  Court  of  Barbour. 

Tried  before  the  Hon,  H.  D.  Clayton. 

The  indictment  in  this  case  charged,  that  the  defendant, 
Brock  Owens,  "  without  legal  cause,  or  good  excuse,  did  enter 
on  the  premises  of  Gilbert  McCall,  after  having  been  warned, 
within  the  six  months  preceding,  not  to  do  so ;  against  the 
peace,"  &c.  The  cause  was  tried  on  issue  joined  on  the  plea 
of  not  guilty.  On  the  trial,  as  the  bill  of  exceptions  states, 
said  McCall  was  introduced  as  a  witness  for  the  prosecution, 
and  testified,  in  substance,  that  he  owned  a  large  body  of  land 
containing  about  one  thousand  acres,  situated  on  Pea  River, 
partly  in  Barbour,  and  partly  in  Pike  county,  all  of  which  was 
in  the  swamp  and  woods,  never  having  been  cleared  or  inclosed  ; 
that  he  and  the  several  owners  of  the  other  swamp  lands,  com- 
'  prising  several  thousand  acres,  posted  their  lands  in  Decem- 
ber, 1882,  by  notices  to  which  their  names  were  jointly  signed, 
and  which  were  posted  up  at  three  places— "one  at  Bass'  Mill, 
which  was  about  three  miles  from  the  place  of  the  alleged  tres- 
pass; one  on  the  Pike  county  end  of  Hobdy's  Bridge,  and  one 
on  the  Barbour  end  of  said  bridge,  which  was  on  a  public  road, 
and  about  one-fourth  of  a  mile  from  the  place  of  said  alleged 
trespass ;"  and  that  the  notices  were  in  the  following  form : 
"  Warning.  All  persons  are  hereby  warned  not  to  trespass  on 
any  portion  of  our  respective  premises  situated  in  Pike  or  Bar- 
bour county,  Alabama.  All  violators,  after  this  notice,  will  be 
proceeded  against  under  section  4419  of  the  Code  of  Alabama." 
The  defendant  moved  to  exclude  this  notice,  or  warning,  from 
the  jury  as  evidence,  "because  it  was  vague  and  uncertain,  and 
described  no  particular  land  or  premises ;"  and  he  duly  excepted 
to  the  overruling  of  his  motion.  There  was  no  positive  proof 
that  the  defendant  had  actual  notice  of  this  warning  as  posted, 
but  there  was  evidence  tending  to  charge  him  with  notice  ;  and 
it  was  shown  that  he  was  born  and  raised  in  the  neighborhood, 
and  lived  about  three  miles  from  the  place  of  the  trespass. 

Said  McCall  testified,  "that  within  six  months  after  said 
notices  had  been  posted,  to-wit,  about  February  12th,  1883,  one 
Milton  J.  Owens,  the  brother  of  the  defendant,  and  several 
other  persons,  the  defendant  not  being  with  them,  came  to  his 
house,  and  notified  him  that  they,  said  crowd  of  persons  then 
present,  would  go  into  the  swamp  next  day,  and  upon  his  land, 
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for  the  purpose  of  hunting  wild  hogs ;  to  which  witness  replied, 
•  *  You  canH  go  on  my  land  with    my   consent.''  "      To   each 
part  of  this  evidence,  as  to  the  declarations  of  said  Milton  J. 
Owens,  and  as  to  the  reply  of  the  witness,  the  defendant  ob- 
jected, "because  he  was  not  present  at  the  time,  and  the  same 
was  illegal  and  irrelevant ;"  and  he  reserved  exceptions  to  the 
admission  of  the  evidence.     "There  M^as  evidence  tending  to 
show  that,  two  or  three  days  after  said  interview  between  said 
M.  J.  Owens  and  others  and  said  McCall,  the  defendant,  said 
M.  J.  Owens  and  several  others  were  together  in  said  swamp, 
on  said  McCall's  land,  engaged  in  hunting  wild  hogs;"  and  one 
Cochran,  a  witness  for  tne  prosecution,  "  testified  that,  on  the 
12th,  13th,  or  14th  February,  1883,  he  saw  the  defendant,  with 
said  M.  J.  Owens  and  several  other  persons,  in  the  swamp  on 
said  McCall's  land,"  and  that  the  defendant  then  had  a  tame 
hog  on  his  shoulder.     The  defendant  then  introduced  several 
witnesses,  "  whose  testimony  tended  to  prove  that,  at  the  time 
said   alleged   trespass  was  committed,  the  defendant  had  tame 
hogs  in  said  swamp  on  McCall's  land;  that  he  was  then  on  said 
land  for  the  sole  and  honest  purpose  of  taking  and  carrying  off 
his  own  hog ;  that  the  hog  caught  was  his,  and  that  no  one  else 
ever  asserted  any  ownership  to  it,  though  the  fact  of  his  taking 
it  was  generally  known  in   the  neighborhood,  and  was  known 
to  said  McCall."     On  cross-examination  of  one  of  the  defend- 
ant's witnesses,  "the  solicitor  asked  to  be  permitted  to  prove 
by  him  that,  on  the  same  day,  after  the  alleged  trespass,  he  saw 
the  defendant  on  said  McCall's  land,  at  a  different  place,  but 
near  the  same  place ;  and  stated,  that  he  did  not  elect  to  pro- 
ceed for  this  second  trespass,  but  desired  to  prove  it  for  the 
p^irpose  of  showing  that  the  defendant  knew  where  said  Mc- 
Call's land  was."     The  court  permitted   the  solicitor,  against 
the  objection  of  the  defendant,  "  to  prove  such  second  trespass, 
and  attendant  circumstances ;"    and  to  the  admission  of  this 
evidence  the  defendant  duly  excepted.     There  were  several 
other  exceptions  reserved  to  the  rulings  of  the  court  in   the 
admission  of  evidence,  but  they  are  not  deemed  material. 

"The  court  charged  the  jury,  of  its  own  motion,  among  other 
things,  that  it  was  not  necessary  for  McCall's  land  to  have  been 
described,  either  by  metes  and  bounds,  or  by  numbers,  in  the 
notice  alleged  to  have  been  posted  by  him ;  that  if  the  defend- 
ant, from  all  the  facts  and  circumstances  in  evidence,  was  in 
possession  of  such  information  as  to  the  notice  and  the  partic- 
ular land  which  all  persons  were  warned  not  to  trespass  upon, 
as  would  have  put  a  reasonable  man  on  inquiry,  which  inquiry, 
if  followed  up,  would  have  led  the  defendant  to  a  knowledge 
of  what  land  all  persons  were  warned  not  to  trespass  upon, 
then  the  defendant,  in  law,  had  notice  of  the  particular  land 
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which  he  was  warned  not  to  go  upon,  and  had  a  sufficient 
warning."  The  court  charged  the  jury  also,  on  the  request  of 
the  solicitor,  as  follows:  "If  the  defendant  knew  where  said 
McCall  lived,  and  had  a  general  knowledge  of  his  land,  and 
could  easily  have  found  out,  by  inquiry,  where  said  land  was, 
it  was  his  duty  to  have  done  so,  and  he  can  not  be  excused  on 
the  ground  that  he  did  not  know  where  McCall's  lands  were ; 
and  in  ascertaining  whether  he  did  know,  or  could  easily  have 
ascertained  where  said  McCall's  lands  were  situated,  the  jury 
may  look  to  any  evidence  showing  how  long  he  and  McCall 
have  lived  where  they  resided  at  the  time  of  the  alleged  offense, 
and  how  far  they  resided  from  each  other,  with  all  the  other 
evidence  in  the  case."  To  each  of  these  charges  the  defendant 
excepted. 

The  defendant  requested  the  following  charge,  with  others : 
"The  State  must  show  by  the  whole  evidence,  beyond  a  rea- 
sonable doubt,  1st,  that  the  defendant  had  been  warned,  within 
the  six  months  next  preceding  the  time  that  the  State  elected 
to  proceed  against  the  defendant,  not  to  trespass  upon  McCall's 
land ;  2d,  that  the  defendant  knowingly  entered  upon  said 
McCall's  land  ;  and,  3d,  that  he  entered  upon  said  McCall's 
land  without  a  legal  cause,  or  good  excuse.'^  The  court  refused 
this  charge,  and  the  defendant  excepted  to  its  refusal. 

H.  D.  Clayton,  Jr.,  for  appellant. 

H.  C.  Tompkins,  Attorney-General,  contra. 

STONE,  J. — The  declarations  of  Milton  J.  Owens,  made  to 
McCall,  the  prosecutor,  a  few  days  before  the  alleged  trespass, 
should  not  have  been  received.  The  defendant  was  not  present, 
and  it  is  not  shown  that  he  authorized  them  to  be  made,  nor 
even  that  he  was  afterwards  informed  of  the  interview.  Possi- 
bility, or  even  probability,  that  brothers  thus  circumstanced 
would  act  in  concert,  or  that  one  would  communicate  to  the 
other  what  had  taken  place,  furnishes  too  uncertain  a  predicate 
for  the  admission  of  testimony,  tending,  at  most,  to  prove  con- 
duct or  conversation  of  persons,  who  are  strangers  to  the  record. 
They  fall  within  the  category  of  res  inter  alios  actm.  Nor 
does  the  fact  that  the  two  were  in  company  when  the  trespass 
was  committed,  a  few  days  afterwards,  prove  that  a  conspiracy 
had  been  formed  before  the  conversation  was  had,  so  as  to 
legalize  the  evidence,  or  bring  it  within  the  principle  that  co- 
conspirators are  responsible  for  the  acts  of  each  other. 

2.  The  offense  charged  in  this  case  is  trespass  after  warning. 
Code  of  1876,  §  4419.  It  is  objected,  that  the  indictment  is 
insufficient,  in  railing  to  describe  the  premises  intended  to  be 
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covered  by  the  warning;  and  that  the  warning,  or  notice,  is 
defective  for  the  same  reason.  They  conform  to  the  rule  laid 
down  in  Watson  v.  Tlie  State,  63  Ala.  19,  and  must  be  adjudged 
sufficient. 

3.  Warning  implies  notice;  notice  brought  home  to  the 
knowledge  of  the  party  to  be  affected  by  it.  The  notice  relied 
on  in  this  case,  consisted  of  written  warnings,  posted  at  three 
public  places,  not  on  the  land,  but  in  the  neighborhood  of  it. 
To  constitute  such  a  notice  a  sufficient  warning,  no  matter 
where  posted,  it  was  incumbent  on  the  prosecution  to  prove,  by 
that  measure  of  proof  required  in  criminal  prosecutions,  that 
the  notice  was  carried  home  to  the  defendant.  Actual  knowl- 
edge, not  constructive  notice,  is  what  the  law  exacts.     Without 

•  such  knowledge,  or  actual  notice,  there  can  be  no  criminality. 
Notice,  like  most  other  facts,  may  be  proved  by  circumstantial 
evidence,  if  sufficiently  convincing;  and  general  notoriety  in 
the  neighborhood,  if  proved,  may  be  considered  by  the  jury 
on  such  inquiry ;  not  conclusive,  but  an  instrument  of  proof 
to  be  weighed.  But,  as  we  have  said,  constructive  notice  is  not 
enough.  There  is  a  well  recognized  rule  in  civil  cases,  that 
proof  of  knowledge  of  a  suggestive  fact — one  calculated  to 
put  the  party  on  inquiry,  and  which,  if  followed  up,  would 
lead  to  discovery  of  the  fact  sought  to  be  established — is  equiv- 
alent to  proof  of  actual  notice  of  such  material  fact. — Craw- 

fat'd  V.  Kirksey,  55  Ala.  282 ;  Dudley  v.  Witter,  46  Ala.  664. 
We  know  of  no  authority,  however,  for  applying  this  principle 
to  criminal  prosecutions. 

4.  We  do  not  think  the  question  of  election  between  two 
proven  acts,  was  raised  in  this  case.  There  was  but  one  act 
proved ;  an  act  somewhat  continuous  in  its  nature.  A  single 
entry,  and  moving  from  place  to  place  on  the  lands  of  tlie 
prosecutor,  on  one  and  the  same  occasion,  could  not,  it  would 
seem,  be  divided  into  two  acts  of  trespass. 

What  we  have  said  above  will  show  that  some  of  the  charges 
given  by  the  court  need  to  be  modified, — specially  those  which 
relate  to  constructive  notice.  Notice — actual  knowledge  of  the 
warning  —must  be  shown. 

5.  The  third  charge  asked  by  defendant  was  rightly  refused. 
If  the  fact  of  warning,  and  trespass  within  six  months  after- 
wards, were  sufficiently  proved,  it  was  not  necessary  the  State 
should  go  further,  and  prove  the  act  was  done  without  legal 
cause,  or  lawful  excuse.  This  was  defensive  matter,  the  proof 
of  which  rested  with  the  defendant,  unless  the  testimony  which 
proved  the  act,  proved  also  the  excuse. — liadiey  v.  Trie  State, 
55  Ala.  31. 

Reversed  and  remanded.  Let  the  accused  remain  in  custody, 
until  discharged  by  due  course  of  law. 
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Caruthers  v.  The  State. 

Indictment  for  Offer  to  Bribe  Juror. 

1.  Bribery, of  juror;  offer  of  "gift,  gratuitrj,  or  thing  of  valtie." — Un- 
der the  statute  denouncing  the  ofler  to  bribe  a  juror,  by  the  promise  of 
"  any  gift,  gratuity,  or  thing  of  value  "  (Code,  §  4118),  a  conviction  may 
be  had  on  proof  of  an  offer  by  the  defendant,  while  on  trial  for  another 
offense,  to  give  his  labor  or  services  to  one  of  the  jurors,  if  he  would 
procure  an  acquittal;  as,  to  "  chop  cotton  for  a  iceek,  if  he  would  clear 
him." 

2.  Same ;  sufficiency  of  indictment. — When  the  indictment  alleges  that 
the  juror  was,  at  the  time  of  the  offer  to  bribe  him,  engaged  with  eleven 
other  jurors  in  the  trial  of  the  defendant  for  a  designated  offense,  it  is 
unnecessary  to  further  allege  that  he  had  been  summoned,  or  sworn  and 
impanelled;  and  an  averment  that  the  indictment  was  for  " disturbing 
females  at  a  public  assembly  "  (Code,  §  4200),  is  a  sufficient  description 
of  the  offense  for  which  the  defendant  was  on  trial. 

3.  Same;  admissibility  as  e:  idence,  of  writing  containing  offer. — The 
offer  to  the  juror  having  Ijeen  made  in  writing,  which  was  proved  to  have 
been  delivered  by  his  request  to  the  juror,  and  to  which  his  name  was 
signed,  but  not  spelled  as  in  the  indictment, — as  Carethers,  instead  of 
Caruthers ;  the  writing  is  properly  allowed  to  go  to  the  jury,  notwith- 
standing the  discrepancy,  and  although  it  was  not  addressed  to  the  juror 
by  name,  and  did  not  offer  to  work  for  him. 

From  the  Circuit  Court  of  Barbour. 

Tried  before  the  Hon.  H.  D.  Clayton. 

The  indictment  in  this  case  charged,  that  the  defendant, 
"Spencer  Caruthers,  did  corruptly  offer  or  promise  John  T. 
Bell,  who  was  then  and  there  a  petit  juror,  with  eleven  other 
petit  jurors  of  the  Circuit  Court  of  Barbour  county,  at  Clayton, 
Spring  term,  18^3,  engaged  in  the  trial  of  said  Spencer  Ca- 
ruthers on  an  indictment  for  disturbing  females  at  a  public 
assembly,  after  said  John  T.  Bell,  petit  juror  as  aforesaid,  with 
said  eleven  other  petit  jurors,  had  retired  to  the  jury  room,  and 
were  considering  their  verdict  on  said  indictment,  a  gift,  gratu- 
ity, or  thing  of  value,  to-wit,  to  chop  cotton  a  week,  with  the 
intent  to  bias  the  mind,  or  influence  the  decision  of  the  said 
John  T.  Bell ;  against  the  peace,"  &.  The  defendant  demurred 
to  the  indictment,  on  these  several  grounds :  1st,  "  because  it 
does  not  aver  that  said  Bell  had  been  summoned  as  a  juror;" 
2d,  "because  it  does  not  aver  that  said  Bell  and  the  eleven  oth- 
ers were  sworn  and  impanelled  as  a  jury  for  the  trial  of  any 
cause;"  3d,  "because  it  does  not  aver  that  the  alleged  jury,  of 
whom  said  Bell  is  alleged  to  have  been  one,  were  at  the  time 
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engaged  in  the  trial  of  any  cause ;"  4th,  "  because  there  is  no 
such  offense  as  disturbing  females  at  a  public  assembly' ;"  5th, 
"because  the  act  set  forth  in  the  indictment  does  not  constitute 
an  offer  to  bribe  by  the  defendant,  and  is  not  an  offer  of  any  gift, 
gratuity,  or  thing  of  value."  The  court  overruled  the  demur- 
rer, and  the  defendant  pleaded  not  guilty.  On  the  trial,  as  the 
bill  of  exceptions  shows,  said  John  T.  Bell,  being  introduced  as 
a  witness  for  the  prosecution,  "  testified  in  substance  that,  at 
the  Spring  term  of  said  Circuit  Court,  1883,  he  w^as  regularly 
summoned  as  a  juror;  that  he  and  eleven  others,  duly  sworn 
jurors,  were  impanelled  during  said  term  for  the  trial  of  said 
Spencer  Caruthers,  who  was  indicted  under  section  4200  of  the 
Code;  that  after  said  jury  had  retired  to  make  up  their  verdict, 
he  heard  the  defendant  call  one  Lewis,  and  say  to  him,  '  Give 
tJiat  to  Mr.  Bell  f  and  that  said  Lewis,  a  few  minutes  after- 
wards, handed  him  a  paper,"  which  was  produced,  and  on  which 
these  words  were  written  in  pencil  marks :  '"  if  you  Will  dare 
me  Will  chop  cotton  a  Week ^''^  signed,  ^^  Spencer  Ca7'ethersP 
The  defendant  objected  to  the  admission  of  this  paper  as  evi- 
dence, "because  it  did  not  correspond  to  the  allegation  in  the 
indictment;"  and  "because  it  did  not  show  when  and  where 
said  Spencer  would  chop  cotton  ;"  and  "because  it  did  not  con- 
tain an  offer  to  chop  cotton  for  any  particular  person,  and  was 
not  a  promise  to  cliop  cotton  for  said  Bell ;"  and  "  because  it 
was  not  the  offer  of  any  gift,  gratuity,  or  thing  of  value."  The 
court  overruled  these  several  objections,  and  admitted  the  paper 
as  evidence ;  to  which  rulings  the  defendant  excepted. 

J.  M.  "White,  and  H.  D.  Clayton,  Jr.,  for  appellant. 

H.  C.  Tompkins,  Attorney-General,  contra. 

SOMERVILLE,  J. — The  indictment  charges  the  defendant 
with  offering  to  bribe  a  juror,  in  violation  of  section  4118  of  the 
present  Code  (1876).  One  of  the  offenses  denounced  by  this 
section  is  corruptly  offering  or  promising  to  a  juror  "  any  gift, 
gratuity,  or  thing  of  value,"  with  intent  to  bias  his  mind,  or 
influence  his  decision,  in  relation  to  any  cause  or  matter  pend- 
ing in  any  of  the  courts  of  this  State.  * 

The  substance  of  the  offer  or  promise  proved  to  have  been 
made  by  the  defendant  to  the  juror.  Bell,  was,  that  he  would 
''^chop  cotton  a  week,"  if  the  juror  would  clear  or  acquit  him. 
This,  in  our  opinion,  was  "a  gift,  gratuity^  or  thing  oj  vahie^^ 
within  the  meaning  of  the  statute.  The  word  thing  does  not 
necessarily  mean  a  substance.  In  its  more  generic  signification 
it  includes  an  act,  or  action.  So,  the  word  gratuity  embraces 
any  recompense,  or  benefit  of  pecuniary  value.     The  crime 
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charged  is  closely  analogous  to  that  of  emhracery  at  common 
law,  which  has  been  defined  to  be,  "an  attempt  to  influence  a 
jury  corruptly,  to  one  side,  by  promises,  persuasions,  entreaties, 
money,  entertainments  and  the  like." — 4  Cooley's  Black.  Com. 
140 ;  1  Russell  Cr.  *264.  The  evil  of  the  offense  is  its  ten- 
dency to  pervert  the  administration  of  justice,  by  tempting 
jurors  to  act  contrary  to  the  known  rules  of  honesty  and  integ- 
rity. The  promise  of  the  defendant  to  give  his  labor  or  ser- 
vices, as  a  reward  for  the  corrupt  violation  of  the  juror's  sworn 
duty,  is  a  "gift,  gratuity,  or  thing  of  value,"  within  tlie  signifi- 
cation of  the  statute. 

It  was  unnecessary  to  allege  in  the  indictment  that  the  juror, 
Bell,  had  been  summoned,  or  sworn  and  impanelled.  It  was 
sufiicient  that  he  was  alleged  to  be  a  petit  jurm^  engaged,  at 
tlie  time  of  the  offer,  with  eleven  other  petit  jurors,  in  the  trial 
of  the  defendant  on  an  indictment  for  a  specified  offense. 

A  general  description  of  this  offense  was  all  that  was  requi- 
site. The  allegation  that  the  indictment  was  for  "disturbing 
females  at  a  public  assembly"  was  sufiSciently  certain  to  be  free 
from  the  vice  of  ambiguity.— Code,  1876,  §  4200. 

The  paper  writing  signed  Spencer  Carethers,  which  contains 
the  offer  or  promise,  was  properly  admitted  in  evidence.  It 
was  shown  to  come  from  the  hands  of  the  defendant,  and  to 
have  been  transmitted  by  his  authority  to  the  juror.  The  iden- 
tity of  the  defendant  with  the  author  of  the  paper  was  a  mat- 
ter of  inference  for  the  jury.  So,  with  the  inquiry  as  to  whom 
the  bribe  in  question  was  proposed  to  be  offered. 

We  find  no  error  in  the  record,  and  the  judgment  is  affirmed. 


McQueen  v.  Lampley. 

Statutory  Real  Action  in  nature  of  Ejectment. 

1.  Plea  of  not  guilty,  and  disclaimer. — In  a  statutory  action  in  the  na- 
ture of  ejectment,  the  plea  of  not  guilty  is  a  conclusive  admission  of  the 
defendant's  possession  of  the  land  sued  for,  and  a  denial  of  the  plain- 
tifT's  title  thereto  (Code,  §§  2962-3) ;  while  a  disclaimer  is  an  admission 
of  plaintiff's  title,  and  a  denial  of  defendant's  possession  ;  and  these  two 
defenses,  being  incompatible,  can  not  be  pleaded  tog«ther  in  the  same 
action. 

2.  Same,  where  question  is  as  to  location  of  boundary  line. — Where  the 
land  in  controversy  is  a  narrow  strip  lying  along  the  section  line  which 
divides  the  lands  of  the  two  parties,  each  claiming  it  as  a  part  of  his  sec- 
tion, and  the  complaint  describing  it  as  a  part  of  the  plaintifl"'s  section  ; 
the  plea  of  not  guilty  being  a  conclusive  admission  of  the  defendant's 
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possession  of  the  land  sued  for,  he  can  not  be  permitted  to  prove  that 
said  land  was  not  in  fact  a  part  of  plaintiff's  section,  as  averred  in  the 
complaint;  while  a  disclaimer,  if  not  controverted,  would  entitle  plain- 
tiff to  judgment  for  the  land,  without  damages  or  costs,  and  leave  the 
location  of  the  boundary  line  to  the  sheriff,  assisted,  perhaps,  by  a  sur- 
veyor ;  thus  operating  a  hardship  on  the  defendant,  which  suggests  the 
propriety  of  legislative  interference. 

Appeal  from  the  Circuit  Court  of  Butler. 
Tried  before  the  Hon,  John  P.  Hubbard. 

BuELL  &  Lane,  for  the  appellant. 

J.  C.  Richardson,  and  Jno.  Gamble,  contra. 

STONE,  J. — The  facts  of  this  case  present  a  novel  question 
for  solution,  under  the  statutes  of  this  State,  as  construed  by 
this  court.  The  plaintiff  below,  appellant  here,  owned  lands 
extending  to  the  north  boundar}-  of  the  north-west  quarter  of 
the  north-west  quarter  of  section  22,  township  10,  range  14. 
The  defendants  owned  and  were  in  possession  of  lands  adjoin- 
ing this  tract  on  the  north,  being  the  south-west  quarter  of  the 
south-west  quarter  of  section  15,  same  township  and  range, 
and  extending  to  the  southern  boundary  of  the  section.  It 
will  thus  be  seen  that  the  two  freeholds  are  eo-terminous.  A 
dispute  arose  as  to  the  propec  location  of  the  line  which  divided 
the  two  tracts ;  the  plaintiff  claiming  that  the  defendants  were 
in  possession  of  the  north  end  of  her  tract,  a  strip  sixty  or 
eighty  feet  in  breadth.  The  true  contention  was,  whether  the 
strip  in  dispute  lay  in  the  one  section  or  the  other.  The  plain- 
tiff in  her  complaint  claimed  "a  strip  of  land  one  hundred  feet 
wide  off  the  north  end  of  the  north-west  quarter  of  the  north- 
west quarter  of  section  22,  township  10,  range  14,  in  Butler 
county,  Ala.,"  &c.;  which,  she  averred,  was  in  the  possession 
of  the  defendants.  Under  our  statutes  and  decisions  (Code  of 
1876,  §§  2962-3 ;  Bernstein  v.  Humes,  60  Ala.  582  ;  KirUand 
V.  Trott,  66  Ala.  417),  if  defendants  took  issue  by  pleading  not 
guilty,  they  thereby  admitted  themselves  in  possession  of  the 
lands  sued  for.  They  set  up  no  claim  to  any  part  of  section 
22.  How  was  that  issue  to  be  raised,  so  as  to  have  the  jury  pass 
upon  it?  If  defendants  had  disclaimed  possession  of  the  land 
sued  for — that  described  in  the  complaint — plaintiff,  not  taking 
issue  on  the  denial,  and  not  averring  possession,  would  have  had 
judgment  for  the  lands,  but  without  costs.  And  if  the  sheriff 
nad  been  commanded  to  put  the  plaintiff  in  possession  of  the 
lands  she  had  thus  recovered,  the  judgment  could  have  afforded 
him  no  guide.  On  him  would  have  been  cast  the  burden  of 
ascertaining  the  true  line,  assisted,  perhaps,  by  a  surveyor. 
This  would  have  fallen  far  short  of  a  judicial  ascertainment  of 
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the  boundary ;  the  only  purpose  for  which  the  suit  was  brought, 
and  the  only  good  it  could  accomplish. 

The  defendants  sought  to  raise  their  defense  as  above  stated, 
in  several  forms;  but  their  various  attempts  to  plead  what 
amounted  to  the  general  issue,  coupled  with  a  denial  that  they 
were  in  possession  of  any  lands  in  section  twenty-two,  were 
ruled  out  by  the  court.  They  finally  went  to  trial  on  the  plea 
of  not  guilty,  and  the  statute  of  limitations  of  ten  years.  The 
court,  against  the  objection  of  plaintiff,  admitted  testimony  on 
the  disputed  question,  whether  the  strip  of  land  in  controversy 
lay  in  section  15  or  in  22.  The  jury  were  charged,  that  plain- 
tiff must  recover  on  the  strength  of  her  own  title ;  and  that 
she  could  not  recover,  unless  the  defendants  were  in  possession 
of  lands  to  which  plaintiff  had  shown  title.  There  were  verdict 
and  judgment  for  the  defendants. 

In  statutory  real  actions  in  the  nature  of  ejectment,  the  plea 
of  not  guilty,  as  we  have  stated  above,  is  an  admission — a  con- 
clusive admission — that  the  defendant  is  in  possession  of  the  lands 
sued  for.  The  lands  sued  for  in  this  case  are  described  in  the 
complaint  as  lying  in  section  22.  This  description  is  in  accord- 
ance with  the  statute,  and  is  sufficient. — Code  of  1876,  §  2960. 
The  complaint  does  not  claim  title  to  any  lands  in  section  15. 
The  plea  of  not  guilty,  interposed  by  defendants,  was,  there- 
fore, an  admission  that  the  strip  of  land  across  the  north-west 
quarter  of  the  north-west  quarter  of  section  22,  was  in  the  pos- 
session of  the  defendants.  Hence,  the  contention  was  over 
lands  in  section  22,  and  the  issue  was  narrowed  to  the  question 
of  title,  the  question  (^f  possession  having  been  eliminated  by 
the  pleadings.  It  follows,  that  the  defendants,  appellees,  were 
improperly  allowed  to  offer  proof  that  they  were  not  in  posses- 
sion of  the  part  of  section  22  described  in  the  complaint. 
They  had  admitted  that  by  their  plea,  and  were  estopped  from 
disproving  it. — Cochran  v.  Miller,  ante,  p.  50 ;  King  v.  Kent, 
29  Ala.  542 ;  Bernstein  v.  Humes,  60  Ala.  582.  In  the  pres- 
ent suit,  the  only  question  in  issue  being  that  of  title  to  the 
lands  described  in  the  complaint,  the  plea  of  not  guilty  puts  the 
title,  and  only  the  title,  in  issue.  Disclaimer,  or  denial  of  pos- 
session, would  have  put  in  issue  the  question,  and  only  the  ques- 
tion, of  possession.  The  former  is  an  admission  of  defendants' 
possession,  with  denial  of  plaintiff's  title ;  the  latter,  an  admis- 
sion of  plaintiff's  title,  with  denial  of  defendant's  possession. 
They  are  incompatible  defenses,  and  can  not  be  pleaded  together. 
Bernstein  v.  Humes,  supra. 

Denial,  or  disclaimer  of  possession  of  the  lands  sued  for, 
would  have  been  a  denial  that  the  lands,  of  which  defendants 
had  the  possession,  were  in  section  22.  If,  on  such  disclaimer 
interposed,  plaintiff  had  not  controverted  it,  by  averring  thcde- 
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fendants  were  in  possession,  then  plaintiff  conld  have  taken 
judgment  for  want  of  plea,  and  would  have  recovered  the  lands 
described  in  his  complaint,  but  without  damages  or  costs. 
This  would  have  given  her  a  right  to  the  lands,  extending  up 
to  the  northern  boundary  of  section  22;  for  the  lands  described 
in  her  complaint  extended  to  that  boundary.  It  would  not,  and 
could  not,  have  determined  where  the  true  dividing  line  ran. 
That  would  not,  in  such  supposed  case,  have  been  put  in  issue. 
As  stated  above,  the  duty  of  ascertaining  where  the  true  line 
was  would  have  rested  on  the  sheriff,  in  executing  the  writ  of 
possession.  Such  judgment  could  not  have  accomplished  the 
purpose  the  parties  had  in  view. 

In  what  is  stated  above,  it  is  shown  that,  in  such  a  case  as 
this,  if  the  defendant  disclaim  possession,  the  plaintiff"  may  take 
judgment,  and  thus  prevent  a  judicial  ascertainment  of  the  dis- 
puted boundary,  and  leave  it  for  determination  by  the  sheriff. 
We  submit  if  there  should  not  be  some  change  of  the  statute 
on  this  subject.  Should  not  a  defendant,  in  a  case  like  the 
present,  have  equal  right  with  the  plaintiff,  who  brings  him 
into  court,  to  so  plead  as  to  put  the  question  of  boundary  in 
issue,  and  have  the  jury  pass  upon  it:!  The  plaintiff",  by  con- 
troverting tiie  disclaimer,  and  averring  tlie  defendant  was  in 
possession  when  the  suit  was  brought,  may  have  a  verdict  and 
judgment  on  the  question  of  boundary.  He  may,  however, 
decnne  to  do  so,  and  thus  leave  the  controversy  in  such  form 
as  to  invite  other  suits.  We  may  add,  that  if  defendant  denies 
possession,  and  plaintiff  forms  an  issue  upon  it  in  the  manner 
indicated  above,  that  will  present  the  question  of  boundary,  on 
which  there  may  be  verdict  and  judgment. 

Reversed  and  remanded. 


Joseph  V,  Ca\^^tliorii. 

Action  commenced  by  Attachment. 

1.  Official  oath  of  deputy-clerk . — Under  the  general  statute  (Code, 
§676),  dfeputy-clerks  are  required  to  take  an  official  oath  ;  and  the  special 
statute  "  regulating  the  holding  of  the  Circuit  Courts  of  Barbour  county" 
(Sess.  Acts  187S-9,  pp.  106-09),  authorizing  the  appointment  of  a  deputy 
by  the  circuit  clerk,  does  not  dispense  with  the  necessity  of  a  compliance 
with  this  provision  by  such  deputy. 

2.  Attachment  issiied  by  deputy-clerk,  who  has  not  taken  official  oath. 
An  attachment,  issued  by  a  deputy-clerk  who  is  performing  the  duties 
of  the  office  under  appointment  by  his  principal,  is  not  voidable,  nor 
subject  to  be  abated  on  plea,  because  he  has  never  taken  the  olficial 
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oath  prescribed  by  law ;  his  official  acts,  like  those  of  any  other  officer 
de  facto,  having  the  same  force  and  effect,  so  far  as  the  public  and  third 
persons  are  concerned,  as  the  acts  of  an  officer  de  jure. 

Appeal  from  the  Circuit  Court  of  Barbour. 

Tried  before  the  Hon.  H.  D.  Clayton. 

This  action  was  brought  by  M.  Joseph,  against  T.  P.  Caw- 
thorn, and  was  commenced  by  original  attachment,  which  pur- 
ported to  be  issued  by  Henry  Bradley,  clerk  of  said  Circuit 
Court,  on  the  24th  October,  1882,  and  to  be  founded  on  an 
aflBdavit  made  before  him  by  the  plaintiff's  agent.  The  de- 
fendant craved  oyer  of  the  attachment  and  affidavit,  and 
pleaded  in  abatement,  "  that  the  said  affidavit  was  not  adminis- 
tered by  the  said  Henry  Bradley,  the  clerk  of  said  court,  nor 
was  i\\Q  jurat  thereto  signed  by  him,  but  one  B.  James  admin- 
istered said  affidavit,  and  signed  s,2adi  jurat,  without  the  presence 
of  said  clerk,  and  without  special  authority  for  so  doing;  that 
said  clerk  did  not  issue  said  writ  of  attachment,  but  the  same 
was  issued  by  one  B.  James,  without  the  presence  of  said  clerk, 
and  without  special  authority  for  so  doing.  And  defendant 
avers,  that  said  B.  James  was  not  the  legal  deputy  of  the  said 
clerk,  and  had  no  authority  of  law  to  administer  such  affidavit, 
nor  to  issue  said  writ  of  attachment ;  that  said  attachment  was 
issued  by  said  James  without  lawful  authority  for  so  doing, 
and  that  he  was  not  qualified  to  issue  said  attachment."  Issue 
being  joined  on  this  plea,  it  was  proved,  as  the  bill  of  excep- 
tions shows,  that  said  Henry  Bradley,  the  clerk  of  said  court, 
resided  at  Clayton  in  said  county,  and  there  kept  an  office ; 
that  he  also  kept  an  office  at  Eufaula,  as  authorized  by  the 
special  statute  approved  February  12th,  1879,  entitled  "An  act 
to  regulate  the  holding  of  the  Circuit  Courts  of  Barbour 
county ;"  that  said  B.  James  was  appointed  and  employed  by 
him,  under  the  provisions  of  this  act,  to  attend  to  the  duties  of 
the  office  at  Eufaula,  and  "  was  authorized  by  him  to  have  and 
exercise  all  his  powers  and  duties  as  clerk  in  said  office  ;  that 
said  appointment  was  given  and  accepted  verbally,  and  said 
James  never  took  an  oatli  of  office,  nor  entered  into  bond  under 
said  appointment;  that  said  affidavit  was  administered  by  him, 
said  attachment  bond  approved,  and  said  writ  of  attachment 
issued  by  him,  while  performing  the  duties  of  said  office  under 
said  appointment ;  and  that  said  acts  were  not  performed  in  the 
presence  of  said  Bradley,  nor  did  he  know  of  such  acts  until 
after  they  were  performed." 

The  said  special  statute,  which  was  read  in  evidence  by  the 
plaintiff,  provides  for  holding  terms  of  the  Circuit  Court  at 
both  Clayton  and  Eufaula,  and  contains  the  following  provi- 
sions in  reference  to  the  clerk  :  Sec.  3.  "  The  clerk  of  said  court 
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shall  keep  an  office  at  the  court-house  in  Clayton,  and  another 
office  in  said  city  of  Enfania ;  and  the  records,  docket  and 
papers  of  causes  to  be  heard  in  Eufaula  shall  be  kept  in  his 
office  there,  and  the  records,  docket  and  papers  of  causes  to  be 
heard  at  Clayton  shall  be  kept  in  his  office  there;  and  said  clerk 
may  reside  either  in  Clayton  or  Eufaula,  but  shall  have  a  com- 
petent assistant  at  the  place  where  he  does  not  attend  in  person  ; 
and  both  offices  shall  be  kept  open  for  the  transaction  of  busi- 
ness, as  is  required  by  law  of  clerks  of  the  Circuit  Courts." 
Sec.  9.  "  The  person  employed  by  the  clerk  of  the  Circuit  Court 
to  keep  an  office  at  Clayton  or  Eufaula  shall,  in  the  name  of 
such  clerk,  have  and  exercise  all  the  powers  now  or  hereafter 
vested  in  the  clerks  of  the  Circuit  Courts  in  this  State ;  and 
the  clerk  of  the  Circuit  Court  shall  be  responsible  for  all  the 
acts,  defaults,  and  omissions  of  such  person  so  appointed  his 
deputy,  and  may  require  a  bond  of  such  person,  in  the  same 
amount  as  he  is  required  to  give  as  such  clerk,  and  conditioned 
as  his  bond  as  such  clerk." — Sess.  Acts  1878-9,  pp.  106-09. 

This  being  all  the  evidence,  the  court  charged  the  jury,  that 
they  must  find  for  the  defendant,  if  they  believed  the  evidence; 
and  this  charge,  to  which  the  plaintiff  excepted,  is  now  assigned 
as  error  by  him. 

RoQUEMORE  &  Shorter,  for  appellant. — The  clerk  had  power, 
under  the  general  law,  to  appoint  a  deputy,  who  could  exercise 
all  the  powers  conferred  by  statute  on  himself,  and  would  be 
required  to  take  an  official  oath. — Code,  §  676.  The  provisions 
of  the  special  statute,  as  to  the  appointment  of  a  "  competent 
assistant "  to  attend  to  the  duties  of  one  of  the  two  offices,  are 
superfluous  and  meaningless,  if  the  powers  of  the  clerk  and 
his  assistant  are  still  the  same  as  under  the  general  law.  Some 
meaning  must  be  given  to  these  provisions,  and  that  can  only 
be  done  by  making  them  supersede  the  general  law%  so  far  as 
the  two  differ. — 1  Bla.  Com.  87,  89.  The  special  statute  does 
not  require  an  official  oath  to  be  taken  by  the  assistant,  and 
makes  it  discretionary  with  the  clerk  to  require  an  official  bond 
from  him. 

H.  D.  Clayton,  Jr.,  contra. — The  issue  of  an  attachment  is 
in  its  nature  a  judicial  act. — Matthews  v.  Ansley,  31  Ala.  20  ; 
Matthevis  v.  Sands  <&  Co.,  29  Ala.  136  ;  Stevenson  v.  O^Hara, 
27  Ala.  302.  A  judicial  act  can  only  be  performed  by  the 
person  in  whom  the  trust  is  reposed,  while  the  power  to  per- 
form a  ministerial  act  may  be  delegated  to  another. — A'yle  v. 
Evans,  3  Ala.  481  ;  Slater  v.  Carter,  35  Ala.  679.  All  deputy- 
clerks  are  required  to  take  an  official  oath,  and  all  other  deputies 
unless  "  employed  in  particular  cases  only  "  (Code,  §§  161,  676); 
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and  this  is  founded  on  principles  of  public  policy,  as  well  as 
express  constitutional  provisions.  The  special  statute  does  not 
expressly  dispense  with  this  requirement,  and  there  is  nothing 
in  its  provisions  from  which  a  repeal  by  implication  is  to  be 
implied.  Such  repeal  is  only  allowed  in  cases  of  direct  repug- 
nancy.—Cooley's  Const.  Lim.  185 ;  19  Ala.  738 ;  64  Ala.  203, 
282  ;■  6  Porter^  219 ;  33  Ala.  693. 

SOMERYILLE,  J. — We  are  clearly  of  opinion,  that  there 
is  nothing  to  be  found  in  the  provisions  of  the  special  act  of 
the  General  Assembly,  entitled  "An  act  to  regulate  the  holding 
of  the  Circuit  Courts  of  Barbour  county,"  approved  February 
12,  1879,  which  dispenses  with  the  necessity  of  an  official  oath 
being  taken  by  the  deputy  circuit  clerk,  authorized  to  be  ap- 
pointed by  that  act.— Acts  1878-79,  pp.  106,  109.  The  general 
law  provides,  that  deputy-clerks  must  take  an  official  oath  to 
support  the  constitution  and  laws  of  the  State,  before  thev  pro- 
ceed to  act.— Code,  1876,  §§  161,  676,  sub-div.  2.  This"  is  in 
accordance  with  the  State  Constitution,  that  an  official  oath 
shall  be  taken  by  all  officers  of  the  three  several  departments 
of  government.  As  said  in  Chapijell  v.  The  Staie^  71  Ala.  324, 
"every  instrumentality  connected  with  the  administration  of 
the  law,  is  required  to  be  oath-bound.  Such  has  been  the  law 
as  far  back  as  our  knowledge  of  English  jurisprudence  extends." 
So  strict  is  the  policy  of  the  law  in  this  particular,  that  it  is 
made  a  misdemeanor  in  this  State  for  "any  officer  or  deputy^'' 
who  is  required  to  take  and  file  an  oath  of  office,  to  enter  upon 
the  duties  of  his  office  without  first  doing  so. — Code,  1876, 
§  4160. 

This  is  the  positive  exaction  of  the  general  law.  The  special 
law  in  question  is  silent  on  the  subject  of  oaths.  The  former 
includes  all  deputies.  The  latter  fails  to  exeiiipt  the  particular 
deputy,  authorized  to  be  appointed  under  its  provisions.  There 
is,  therefore,  no  repugnancy  between  them.  The  point  must 
be  conceded  to  be  well  taken,  that  the  deputy-clerk,  who  issued 
the  attachment  in  question,  was  required  by  statute  to  take  an 
official  oath  before  entering  upon  the  duties  of  his  office. 

But  it  is  an  error  to  suppose  that  his  failure  to  take  such 
oath  vitiated  the  issue  of  the  writ  of  attachment,  or  authorized 
its  abatement.  The  deputy-clerk  was  an  officer  de  facto,  be- 
yond all  question.  The  clerk  was  empowered  to  appoint  him 
.to  the  office,  with  full  authority  vested  in  him  by  law  to  exer- 
cise all  the  powers  vested  in  the  clerk  himself.  The  appoint- 
ment was  made,  and  the  deputy  was  in  tlie  daily  exercise  of 
his  official  duties,  under  color  and  claim  of  his  office.  It  has 
frequently  been  decided,  and  it  is  clear  upon  principle,  that  the 
failure  of  an  officer  to  conform  to  some  statutory  condition,  or 
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constitutional  requirement,  such  as  taking  an  oath,  giving  bond, 
or  the  like,  does  not  remove  liis  de-facto  character,  where  he  is 
acting  under  color  of  a  known  and  valid  appointment  or  elec- 
tion.—(Ste?;^  V.  Carroll  (38  Conn.  449),  9  Amer.  Eep.  409. 

There  is  no  distinction  in  law  between  the  official  acts  of  an 
officer  dejure,  and  those  of  an  officer  de  facto.  So  far  as  the  pub- 
lic and  third  persons  are  concerned,  the  acts  of  the  one  have 
precisely  the  same  force  and  effect  as  the  acts  of  the  other.  The 
only  difference  between  the  two  is,  that  the  latter  may  be 
ousted  from  his  office  by  a  direct  proceeding  against  Itim  in  the 
nature  of  quo  warranto,  and  the  former  can  not.  Their  official 
acts  are  equally  valid.  The  rule  is  one  which  is  dictated  alike 
by  principles  of  justice  and  public  policy.  It  would  be  a  great 
hardship,  if  innocent  persons  were  made  to  suffer  by  the  un- 
known negligence  of  officials,  who,  under  color  of  office,  were 
daily  holding  themselves  out  to  the  public  as  officers  de  jure. 
People  V.  Staton  (73  X.  C.  546),  21  Amer.  Kep.  479 ;  Heath  v. 
The  State,  36  Ala.  273  ;  Mayo  v.  SUmeum.,  2  Ala.  390 ;  Master- 
son  V.  Matthews,  60  Ala.  260 ;  SheeharCs  case  (122  Mass.  445), 
23  Amer.  Kep.  374;  Freeman  on  Judg.(3d  Ed.)  §  604;  United 
States  V.  Insurance  Co.,  22  "Wall.  99. 

It  is  manifest,  under  the  foregoing  principles  and  authorities, 
that  the  attachment  proceedings  were  in  no  wise  affected  by  the 
failure  of  the  deputy-clerk  to  take  the  oath  of  office,  and  they 
were  not  subject  to  abatement  by  plea  on  this  account.  If  this 
officer  had  been  a  mere  usurper,  acting  without  any  color  of 
authority,  his  acts  might  be  void,  and  such  a  plea  probably  be 
held  good.  The  case  of  Lowry  v.  Stowe,  7  Port.  483,  does  not 
go  further  than  this. 

The  judgment  is  reversed,  and  the  cause  remanded. 


Daily's  Adm'r  v.  Reid. 

Bill  in  Equity  to  enforce  Vendm^'^s  Lien  on  Land. 

* 

1.  Infants;  how  brought  in  as  parties. — A  decree  pro  confesso,  against 
an  infant,  is  unauthorized  and  void  ;  and  the  cause  is  not  at  issue  as  to 
him,  until  after  a  guardian  ad  litem  has  been  appointed,  and  has  an- 
swered. 

2.  Same;  depositions  taken  before  answer. — Depositions  in  a  chancery 
cause,  taken  before  the  cause  is  at  issue  as  against  an  infant  who  is  a 
material  defendant,  will  be  disallowed  as  evidence  against  him,  and  no 
motion  to  suppress  them  is  necessary. 

3.  Vendor's  lien;  lohen  assignee  may  assert. — An  assignee  of  a  promis- 
sory note,  given  for  the  purchase-money  of  land,  can  not  assert  a  ven- 
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dor's  lien  on  land,  when  the  transfer  was  by  delivery  merely.    (Changed 
by  statute  approved  Feb.  13,  1879. — Sess.  Acts  1878-9,  p.  171.) 

Appeal  from  the  Chancery  Court  of  Blount. 

Heard  before  the  Hon.  H.  C.  Speake. 

The  bill  in  this  case  was  filed  on  the  1st  December,  1871,  on 
the  equity  side  of  the  Circuit  Court  of  Blount  county  (under 
the  provisions  of  the  constitution  of  1868),  by  George  Daily, 
against  the  administrator  of  the  insolvent  estate  of  James*  Reid, 
deceased,  together  with  the  surviving  widow  of  said  decedent, 
and  his  infant  daughter,  James  Eliza  P.  Reid.  Its  object  was 
to  enforce  an  alleged  vendor's  lien  on  a  tract  of  land,  which 
the  complainant  had  sold  and  conveyed  to  one  Matthew  Xel- 
son,  and  which  Nelson  afterwards  sold  to  said  James  Reid.  The 
cause  having  been  transferred  to  the  Chancery  Court,  the 
chancellor  dismissed  the  bill,  on  final  hearing  on  pleadings  and 
proof  ;  and  his  decree  is  now  assigned  as  error.  The  opinion 
states  the  material  facts. 

Hamill  &  Dickinson,  for  appellant. 

STONE,  J. — The  bill  in  this  case  was  filed  to  enforce  an  al- 
leged vendor's  lien.  The  bill  was  filed  in  1871,  by  George 
Daily,  the  vendor,  who  •  was  then  in  life.  Pending  the  suit, 
George  Daily  died,  and  there  was  a  revivor  in  the  name  of 
George  J.  Daily,  his  administrator.  The  bill  avers  that,  in 
1856,  Daily  sold  the  lands  sought  to  be  condemned,  to  Nelson, 
at  the  price  of  one  thousand  dollars,  to  be  paid,  and  made  him 
a  deed,  conveying  title  to  him.  The  bill  then  avers  that  Nel- 
son, on  the  13th  February,  1860,  having  paid  nothing  for  sdd 
land,  sold  and  conveyed  the  same  to  James  Reid,  at  tne  agreed 
price  of  thirteen  hundred  dollars,  part  cash  and  part  credit ; 
that  three  notes,  part  of  the  purchase-money  due  from  James 
Reid  to  Nelson,  became  the  property  of  Daily,  the  complainant, 
in  part  payment  or  security  of  the  purchase-money  due  from 
Nelson  to  Daily,  and  that  when  the  bill  was  filed,  there  was 
due  and  unpaid,  of  the  principal  and  interest  of  said  notes,  the 
sum  of  three  hundred  and  seventy-eight  40-100  dollars.  The 
notes  are  made  exhibits  to  the  bill.  Two  of  i;hem  bear  date 
February  15tli,  I860,  and  are  payable  to  Nelson  ;  each  for  one 
hundred  and  fifty  dollars,  due  severally  25th  December,  1860, 
and  1861.  These  notes  are  without  Nelson's  indorsement,  be- 
ing traded,  if  at  all,  by  delivery.  The  other  note  bears  date 
February  28th,  1860,  due  15th  April  then  next,  for  the  sum  of 
two  hundred  and  seventy  dollars,  payable  directly  to  George 
Daily. 

Before  this  suit  was  brought,  James  Reid  and  Nelson  had 
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both  died.  Dennis  Reid,  administrator  of  James  Reid,  Eliza- 
beth Reid,  his  widow,  and  James  Eliza  P.  Reid,  his  infant 
daughter,  under  fourteen  years  of  age,  were  made  defendants 
to  the  bill.  The  estate  of  James  Reid  was  reported  and  de- 
clared insolvent,  and  one  hundred  and  eighty  of  the  two  hun- 
dred and  eighty  acres  of  land  sold,  had  been  allotted  and  set 
apart  to  the  said  minor  child,  as  exempt  to  and  for  her.  The 
other  hundred  acres  had  been  sold  under  decree  of  the  Probate 
Court,  for  the  payment  of  debts,  and  the  proceeds  had  gone 
into  the  final  settlement  of  the  insolvent  estate  of  said  James 
Reid.  All  these  proceedings  took  place  before  this  bill  was 
filed,  and  are  averred  in  the  bill.  The  one  hundred  and  eighty 
acres  of  land  so  allotted  to  James  Eliza  P.  Reid,  the  infant,  it 
is  the  object  of  this  bill  to  have  sold.  It  will  thus  be  seen  that 
James  Eliza  P.  Reid,  the  infant,  is  the  only  defendant  sought 
to  be  affected  by  the  decree. 

A  summons  was  issued  and  served  ;  the  service  for  James 
Eliza  P.  Reid  being  perfected  by  service  on  her  mother,  for 
her,  December  9tli,  1S71.  On  the  8th  January,  1872,  Barclift, 
having  consented  thereto  in  writing,  was  appointed  guardian 
ad  litem  for  the  infant  defendant ;  and  the  same  day,  decrees 
pro  confesso  were  moved  for  and  obtained  against  all  the  de- 
fendants, the  infant  included.  Ko  answer  for  the  infant  de- 
fendant was  put  in  by  Barclift,  nor  by  any  one  else,  until  Octo- 
ber 21st,  1876,  after  Shelton  had  been  appointed  guardian  ad 
litem.  lie  put  in  the  customary  answer,  denying  the  allega- 
tions of  the  bill. 

On  the  26th  day  of  January,  1872,  complainant  tiled  with 
the  register  interrogatories  to  many  witnesses,  to  be  examined 
for  him.  No  notice  of  the  filing  of  these  interrogatories  was 
served  on  any  of  the  defendants,  nor  were  any  cross-interroga- 
tories filed.  On  the  same  day  (26th  January,  1872),  commis- 
sion was  issued  to  take  the  testimony  of  these  witnesses,  and  it 
was  soon  afterwards  taken.  This,  it  will  be  observed,  was 
before  the  bill  was  put  at  issue  against  the  infant,  by  answer  of 
the  guardian  ad  litsin.  It  need  scarcely  be  observed,  that  this 
was  palpably  irregular.  There  is  no  authorized  practice  allow- 
ing a  decree  -pro  confesso  against  an  infant,  and  sucii  proceed- 
ing, when  attempted,  is  simply  void  ;  and  testimony,  thus  taken, 
needs  no  motion  to  have  it  suppressed.  The  Court  of  Chancery 
is  the  guardian  of  all  infant  litigants  before  it,  and  will  permit 
no  such  irregularity  and  error  to  pass  unredressed.  The  testi- 
mony, falling  within  this  rule,  must  be  disallowed,  so  far  as  the 
rights  of  the  infant  defendant  are  concerned. — St^xmrnersv.  Mc- 
Naughten^  57  Ala.  277 ;  Lee  v.  Zee,  55  Ala.  590.  This  ruling 
applies  to,  and  excludes  the  testimony  of  George  Daily,  Dennis 
Reid,  A.  J.  Brown,  and  James  Blackwood. 
27 
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The  complainant'&  case  rests  mainly  on  the  testimon}^  of 
Champion  Cornelius.  He  alone  makes  any  direct  proof  that 
James  Reid  owed  or  owes  any  of  the  purchase-money  of  the 
lands ;  and  he  only  speaks  of  an  admission  by  Reid,  in  his  life- 
time, that  he  was  indebted  for  the  lands.  He  speaks  of  no 
amount  he  admitted  he  owed,  and  so  we  are  entirely  uninformed 
as  to  the  sum  due.  There  is  another,  and  a  fatal  defect  in  the 
testimony.  The  bill,  it  will  be  remembered,  charges  that  the 
three  notes,  made  exhibits  to  the  bill,  furnish  the  evidence  of 
the  amount  of  the  purchase-money  due  from  Reid.  These  are 
the  debts  counted  on,  and  claimed  in  the  bill.  There  is  an  en- 
tire absence  of  testimony  that  these  notes,  or  either  of  them, 
was  given  in  the  purchase  of  the  land.  They  are  all  dated  after 
the  execution  of  the  deed,  one  of  them  many  days  afterwards. 
Even  if  it  had  been  shown  that  they  were  given  in  the  pur- 
chase of  the  land,  two  of  the  notes  are  payable  to  Nelson,  and 
are  not  indorsed.  These  could  not  maintain  a  bill  by  Daily, 
commenced  when  this  suit  was. — Hightoioer  v.  Rigshy,  56  Ala. 
126.  The  bill  must  fail,  for  want  of  proof  of  this  indispensable 
fact. 

We  need  not  consider  the  question  of  amendment;  for,  if 
allowed,  the  complainant  must  have  failed  for  want  of  proof  of 
the  very  foundation  on  which  his  suit  rests. 

The  decree  of  the  chancellor  is  affirmed. 


Marsh  v.  Marsh, 

Bill  in  Equity  for  Reformation  of  Deed. 

1.  Reformation  of  deed,  on  ground  of  mistake ;  sufficiency  of  evidence. 
A  court  of  eciuity  will  not  decree  the  reformation  of  a^  written  instrument 
on  the  ground  of  mistake,  on  parol  evidence  only,  unless  the  mistake  is 
l^lain,  and  is  clearly  established  l)y  full  and  satisfactory  proof. 

Appeal  from  the  Chancery  Court  of  Crenshaw. 

Heard  before  the  Hon.  John  A.  Foster. 

The  bill  in  this  case  was  filed  on  the  7th  November,  1882, 
by  Needham  Marsh,  against  Jeiferson  Marsh,  who  was  his  son, 
and  against  James  Hall  and  wife;  and  sought  the  reformation 
of  a  conveyance  of  a  tract  of  land,  executed  by  said  Hall  and 
wife,  in  which  the  name  of  said  Jefferson  Marsh  was  inserted 
as  the  grantee.  The  deed  was  dated  the  18th  November,  1869, 
recited  the  payment  of  $480  by  said  Jefferson  Marsh  as  its  con- 
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sideration,  was  signed  by  the  grantors  by  mark  only,  and  was 
duly  acknowledged  by  them,  on  the  day  of  its  date,  before  the 
justice  of  the  peace  by  wliom  it  was  written.  The  bill  alleged 
that,  by  mistake  of  the  draughtsman,  the  lands  intended  to  be 
conveyed  were  not  correctly  described,  and  the  name  of  said 
Jefferson  was  inserted  instead  of  the  complainant's  own  name ; 
that  he  had  allowed  said  Jefferson  to  take  possession  of  the  land 
as  his  tenant,  and  discovered  the  mistake  in  the  deed,  on  the 
said  Jefferson's  refusal  to  surrender  the  possession,  about  two 
months  before  the  bill  was  filed.  An  answer  to  the  bill  was 
filed  by  Jefferson  Marsh,  denying  the  alleged  mistake,  and 
alleging  that  his  father  liought  the  land  for  him,  and  placed 
him  in  possession  under  the  deed ;  and  that  his  father  never 
claimed  the  land,  or  asserted  that  there  was  a  mistake  in  the 
deed,  until  after  the  death  of  the  draughtsman.  A  decree  pro 
confesso  was  entered  against  Hall,  and  his  deposition  was  after^ 
wards  taken  by  the  complainant ;  the  substance  of  his  testimony 
being,  that  the  purchase-money  for  the  land  was  paid  by  the 
complainant,  he  and  his  son  botli  being  present,  and  that  he  did 
not  recollect  to  which  one  of  the  two  the  deed  was  delivered, 
but  that  the  contract  for  the  purchase  was  made  with  said  Jef- 
ferson.* The  complainant  testified  as  a  witness  for  himself,  and 
stated  the  facts  as  alleged  in  the  bill ;  and  he  took  the  deposi- 
tions of  several  witnesses,  who  testified  as  to  declarations  by 
said  Jefferson,  while  in  possession  of  the  land,  that  it  belonged 
to  his  father.  On  final  hearing,  on  pleadings  and  proof,  the 
chancellor  held  the  evidence  insufficient  to  autliorize  a  reforma- 
tion of  the  deed,  and  therefore  dismissed  the  bill ;  and  his  de- 
cree is  now  assigned  as  error. 

W.  D.  Roberts,  for  appellant. 

SOMERVILLE,  J.— The  rule  is  uniformly  settled,  that  a 
court  of  equity  will  not  reform  a  written  instrument,  by  cor- 
recting an  alleged  Tnistake  in  it,  on  parol  evidence,  unless  the 
mistake  is  plain,  and  clearly  established  b}'  full  and  satisfactory 
proofs. — Clapton  v.  Martin,  11  Ala.  187;  1  Brick.  Dig.  685, 
1 664,  and  cases  cited  ;  1  Story's  Eq.  Jur.  §  157.  As  expressed  by 
Mr.  Waterman,  "the  parol  testimony  must  be  clear  and  strong, 
and  such  as  to  leave  no  doubt  of  the  mistake." — Waterman  on 
Spec.  Perf.  §  380.  In  many  adjudged  cases,  it  has  been  said, 
that  the  mistake  must  be  proved  '•  beyond  a  reasonable  doul)t." 
Hudson  Iron  Co.  v.  Stockoridge  Iron  Co.,  107  Mass.  290 ;  Sliat- 
tuck  V.  Gay,  45  Yt.  87 ;  Edniondi  appeal,  59  Penn.  St.  220. 
It  is  said  by  Mr.  Story,  that  all  relief  is  forbidden,  "  whenever 
the  evidence  is  loose,  equivocal,  or  contradictory,  or  it  is  in  its 
texture  open  to  doubt,  or  to  opposing  presumptions." — 1  Sto- 


420  SUPREME   COURT  [Dec.  Term, 

[Bell  V.  The  State.] 

rj's  Eq.  Jur.  (12th  ed.)  §  157.  Mr.  Pomeroy,  in  his  recent  and 
most  excellent  treatise  on  Equity  Jurisprudence,  says :  "  The 
authorities  all  require,  that  the  parol  evidence  of  the  mistake, 
and  of  the  alleged  modification,  must  be  most  clear  and  con- 
vincing: in  the  language  of  some  judges,  'the  strongest  possi- 
ble;' or  else  the  mistake  must  be  admitted  by  the  opposite  par- 
ty ;  the  resulting  proof  must  be  established  beyond  a  reasonable 
doubt.  Courts  of  equity  do  not  grant  the  high  remedy  of 
reformation,  upon  a  probability,  nor  even  upon  a  mere  prepon- 
derance of  evidence,  but  only  upon  a  certainty  of  the  error," 
2  Pom.  Eq.  Jur.  §  859,  Note  2,  and  cases  cited. 

The  application  of  this  rule  is  fatal  to  the  present  case.  The 
evidence  is  far  from  being  sufficiently  clear  and  satisfactory,  to 
establish  the  alleged  mistake  in  the  deed  made  by  Hall  to  the 
defendant,  Jefferson  Marsh.  The  chancellor  so  decided,  and 
'his  decree  is  affirmed. 


Bell  V.  The  State. 

Indictment  for  Arson. 

1.  •  Proof  of  ill-feeling ,  as  showing  motive. — It  is  sometimes  permissible 
to  prove  the  enmity,  or  state  of  ill-feeling,  existing  between  the  defend- 
ant and  the  prosecutor,  or  person  whose  property  has  been  injured,  as 
tending  to  show  a  motive  for  the  crime ;  but,  when  such  evidence  is  ad- 
missible, the  inquiry  is  limited  to  the  motive  or  ill-feeling  of  the  defend- 
ant himself,  and  does  not  extend  to  members  of  his  family,  "unless, 
perhaps,  very  special  circumstances  might  vary  the  rule." 

2.  Same. — The  defendant  being  on  trial  for  the  arson  of  a  mill  belong- 
ing to  one  S.,  a  witness  for  the  defense  wa.*  asked,  on  cross-examination, 
"  the  state  of  feeling  between  the  defendant's  family  and  S.'s  family;" 
and  answered,  "that  it  was  good,  but  some  of  the  defendant's  family  did 
not  like  Mrs.  S.  much."  Held,  that  the  evidence  was  irrelevant  and 
ought  to  have  been  excluded. 

3.  Recalling  witness  ;  what  is  revisable. — The  refusal  to  allow  a  wit- 
ness to  be  recalled,  for  the  purpose  of  laying  a  predicate  to  impeach  him, 
is  within  the  discretion  of  the  primary  court,  and  is  not  revisable. 

4.  Costs  of  return  to  certiorari. — A  certiorari  having  been  granted  in 
this  case,  to  perfect  the  record  by  showing  the  organization  of  the  grand 
jury  and  other  proceedings,  it  was  ordered,  that  the  clerk  be  allowed  no 
costs  for  the  return. 

Fkom  the  Circuit  Court  of  Pike. 

Tried  before  the  Hon.  John  P.  Hubbard. 

The  indictment  in  this  case  charged  the  defendant,  James 
Bell,  with  the  willful  burning  of  the  mill  and  gin-house  of  Lee 
Stewart.     The  defendant  pleaded  not  guilty,  and  was  tried  on 
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issue  joined  on  that  plea.  On  his  trial,  he  reserved  numerous 
exceptions  to  the  rulings  of  the  court  in  the  admission  of  evi- 
dence, and  in  the  matter  of  charges  given  and  refused ;  and 
these  several  rulings  were  liere  urged  as  error.  A  certim'ari 
was  granted,  on  motion  of  the  Attorney-General,  to  perfect  the 
record  by  showing  the  organization  of  the  court,  the  impanel- 
ling of  the  grand  jury,  and  other  matters  omitted  from  the 
transcript  first  filed. 

IST.  W.  Griffin,  for  appellant. 

H.  C.  Tompkins,  Attorney-General,  contra. 

STOXE,  J. — A  witness  for  the  defense  was  asked,  on  cross- 
examination,  "  what  was  the  state  of  feeling  between  defend- 
ant's family  and  Stewart's  family."  Stewart  was  the  owner  of 
the  mill,  for  the  alleged  burning  of  which  defendant  was  on 
trial.  This  question  was  objected  to,  the  objection  overruled, 
and  defendant  excepted.  "  The  witness  replied,  that  it  was 
good,  but  that  some  of  defendant's  family  did  not  like  Mrs. 
Stewart  much."  Defendant  then  moved  to  exclude  said  answer ; 
the  motion  was  overruled,  and  defendant  again  excepted.  The 
purpose  of  this  evidence  must  have  been,  to  show  a  motive  for 
the  commission  of  the  imjjuted  crime.  This  is  permissible,  in 
proper  cases. — Whar.  Cr.  Ev.  §  784.  But,  in  such  cases,  the 
inquiry  is  as  to  the  motive  of  the  accused  himself,  and  not  of 
another,  even  though  that  other  be  a  member  of  his  own  fam- 
ily;  unless,  perhaps,  very  special  circumstances  might  vary  this 
rule.  That  some  of  the  defendant's  family  did  not  like  Mrs. 
Stewart,  is  certainly  too  remote  and  unreliable  a  circumstance, 
to  be  received  as  evidence  that  defendant  had  a  motive  for 
burning  Mr.  Stewart's  mill.  If  we  are  mistaken  in  the  pur- 
pose for  which  the  testimony  was  offered,  then  we  can  conceive 
of  no  legitimate  purpose  for  its  introduction,  and  it  was  wholly 
irrelevant.     This  must  work  a  reversal  of  the  case. 

Most  of  the  other  questions  argued  will  not  be  likely  to  arise 
again,  and  we  need  not  consider  them.  The  refusal  of  the 
court  to  allow  the  witness  Johnson  to  be  recalled,  for  the  pur- 
pose of  laying  a  predicate  for  his  impeachment,  was  within  the 
discretion  of  the  court,  and  not  revisable. — Mosely's  case,  2 
Ala.  43. 

Reversed  and  remanded.  Let  the  accused  remain  in  custody 
until  discharged  by  due  course  of  law. 

The  clerk  of  the  Circuit  Court  will  be  allowed  no  costs  for 
the  return  to  the  certiorari. 
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Mosely  <&  Eley  v.  Norman. 

Bill  in  Eq\dty  hy  Administrator  and  Guardian^  for  Settle- 
ment of  Accounts  j  Petitions  hy  Solicitor  and  Intervening 
Creditor. 

1.  Attorney's  lien  on  judgment  or  decree. — As  a  general  rule,  an  attor- 
ney or  solicitor  has  a  lien  on  a  judgment  or  decree  obtained  by  liira  for 
his  client,  to  the  extent  of  reasonable  compensation  for  services  rendered 
and  disbursements  made  in  the  particular  case ;  he  being  regarded,  to 
this  extent,  as  an  equitable  assignee  of  the  judgment  or  decree  from  the 
day  of  its  rendition,  and  entitled  to  protection  against  collusive  dealings 
between  his  client  and  the  adversary  party ;  but  the  lien  extends  no 
further,  and  it  is  subordinate  and  inferior  to  the  right  of  set-off,  as 
against  the  client,  of  all  existing  debts  or  demands,  the  subject  of  set-off 
at  the  time  the  judgment  or  decree  was  rendered. 

2.  Contracts  of  admi7iistrators,  guardians,  and  other  trustees;  remedy 
of  creditor,  as  against  estate  — The  contracts  of  guardians,  administrators, 
or  other  trustees,  though  made  in  execution  of  the  trust,  and  in  the  per- 
formance of  a  legal  duty,  impose  upon  them  a  personal  liability,  and 
create  no  liability  against  either  the  trust  estate  or  the  beneficiaries  ;  but, 
if  the  estate  is  indebted  to  the  trustee  on  settlement  of  his  accounts,  and 
he  is  insolvent,  as  shown  by  the  exhaustion  of  kgal  remedies  against 
him,  and  the  contract  has  enured  to  the  benefit  of  the  trust  estate  or  its 
beneficiaries,  a  court  of  equity  will  subrogate  the  creditor  to  his  rights 
against  the  estate. 

3.  Approval  of  voluntary  act  tvliich  court  would  have  compelled. — A 
court  of  equity  often  regards  that  as  done  which  ought  to  have  been 
done ;  and  when  the  parties  voluntarily  agree  to  do  that  which  the  court 
would  compel  them  to  do,  the  court  will  uphold  and  give  effect  to  the 
agreement. 

4.  Same;  conflicting  claims  of  attorney  and  creditor,  to  judgment  in 
favor  of  administrator. — An  administrator  and  guardian  having  con- 
tracted debts  for  the  benefit  of  his  wards,  the  distributees,  and,  on  final 
settlement  of  his  acctounts  under  a  bill  filed  by  him,  having  been  allowed 
a  credit  for  the  amount  of  the  accounts,  on  the  production  of  the  cred- 
itor's receipt,  and  thereby  obtained  a  decree  against  the  estate  for  that 
amount ;  and  it  being  shown  that  the  receipt  was  given  under  an  agree- 
ment that  the  decree  should  enure  to  the  benefit  of  the  creditor,  that  the 
allowance  of  the  credit  was  not  contested,  and  that  the  trustee  was  in- 
solvent; held,  that  the  court,  giving  effect  to  the  agreement,  would  up- 
hold an  assignment  of  the  decree  to  the  creditor,  against  the  lien  of  the 
attorney  and  solicitor  for  services  rendered  in  the  settlement. 

Appeal  from  the  Chancery  Court  of  Bnllock. 

Heard  before  the  Hon.  John  A.  Fostek. 

Tliis  was  a  contest  between  the  appelhmts,  partners  doing 

business  under  tlie  lirni  name  of  Mosely  &  Eley,  and  James 

T.  Norman,  an  attorney  at  law  and  solicitor  in  chancery,  as  to 

their  respective  rights  to  a  fund  in  court,  amounting  to  ^252. 77. 
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The  money  was  paid  into  court  by  James  McLaney,  as  the  ad- 
ministrator de  bonis  nmi  of  the  estate  of  James  L.  Powell, 
deceased,  being  the  amount  due  on  a  decree  against  the  estate, 
in  favor  of  A.  J.  Pittman,  the  former  administrator.  The 
decree  was  rendered  on  the  15th  March,  1882,  under  a  bill  filed 
by  said  Pittman,  which  is  not  set  out  in  the  record,  but  which 
seems  to  have  been  filed  for  the  purpose  of  settling  his  admin- 
istration of  said  estate.  Norman  claimed  a  lien  on  the  fund, 
for  his  compensation  on  account  of  professional  services  ren- 
dered in  the  cause  for  the  complainant ;  and  having  filed  his 
petition  asserting  his  lien,  the  register  reported,  by  consent, 
that  $230  was  a  reasonable  fee  for  his  services.  Mosely  &  Eley 
claimed  the  money  under  an  assignment  of  the  decree  to  them 
by  said  Pittman,  which  was  dated  the  18th  March,  1882,  and 
in  these  words:  "For  value  received,  I  hereby  transfer,  at^sign, 
sell  and  convey  to  Mosely  &  Eley  the  decree  in  my  favor  against 
said  estate,  amounting  to  S205.41 ;  with  full  power  to  them  to 
collect  the  same  in  my  name,  or  otherwise,  as  by  law  required 
in  such  cases." 

In  their  petition  propounding  their  claim,  Mosely  &  Eley 
alleged  that  the  bill  was  filed  by  said  Pittman,  as  admiaistrator, 
"  praying,  among  other  things,  for  the  ratification  oi  certain 
acts  done  by  him  as  the  guardian  of  certain  minor  heirs  of  said 
Powell,  and  that  certain  sums  of  money  expended  by  him  as 
such  might  be  allowed  him  as  credits  as  administrator  with  the 
will  annexed  of  said  Powell ;"  that  a  reference  to  the  register 
was  ordered,  for  a  statement  of  the  accounts  between  the  ad- 
ministrator and  the  estate;  that  said  Pittman,  "  before  that 
time,  had  purchased  and  obtained  from  these  petitioners,  for 
the  use  and  benefit  of  R.  H.  Powell,  one  of  the  minor  heirs  of 
said  estate,  necessary  goods,  wares  and  merchandise,  and  cash 
money,  amounting  to  $122.97,''  and  for  B.  F.  Powell,  another 
minor  heir,  to  the  amount  of  $82.71 ;  that  while  the  reference 
was  being  held  by  the  register,  these  accounts  "  being  out- 
standing and  unpaid,  and  said  Pittman  being  insolvent  and 
unable  to  pay  the  same,  he  proposed  that  your  petitioners 
should  receipt  said  accounts,  so  that  he  might  use  them  as 
vouchers  on  his  said  settlement,  and  get  credits  for  the  same 
against  said  estate  ,  stating  that  said  accounts,  if  allowed,  would 
swell  his  account  against  the  estate,  and  therel)y  probably  secure 
to  him  a  decree  against  the  estate,  which  decree,  if  so  rendered, 
he  offered  and  agreed  to  transfer  and  assign  to  your  petitioners, 
to  secure  the  payment  of  said  accounts  to  them,  in  whole  or  in 
part,  as  said  decree  might  be  sufficient ;"  that  the  accounts 
were  accordingly  receipted  by  them,  and  were  used  on  the  set- 
tlement by  said  Pittman,  and  were  allowed  to  him  as  proper 
credits,  and  made  the  balance  decreed  in  his  favor ;  and  that 
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the  decree  was  assigned  to  them  by  him,  a  few  days  after  its 
rendition,  in  pursuance  and  fulfillment  of  this  agreement. 

The  chancellor  sustained  a  demurrer  to  the  petition  of 
Mosely  &  Eley,  interposed  by  Norman,  and  declared  a  lien  on 
the  fund  in  his  favor ;  and  this  decree  is  now  assigned  as  error. 

Watts  &  Son,  and  N.  B,  Feagin,  for  appellants,  cited  Don- 
ald &  Co.  V.  Hewitt^  33  Ala.  534 ;  Stearns  v.  Gafford,  56  Ala. 
544;  Ellington  v.  Charleston,  51  Ala.  166;  Mervine  v.  White,. 
50  Ala.  388  ;  Coopwood  v.  Wallace,  12  Ala.  790 ;  Midhall  v. 
Williams,  32  Ala,  489 ;  Ex  parte  Lehman,  Dicrr  d;  Co.,  59 
Ala.  631. 

H,  C.  Tompkins,  contra,  cited  Warfield  v.  Campbell,  38  Ala. 
527  ;  Marshall  v.  Meech,  51  N.  Y.  140 ;  Andrews  v.  Moore, 

12  Conn.  444 ;  Jackson  v.  Clapton,  QQ  Ala.  29  ;  Sexton  v.  Pike, 

13  Ark.  193  ;  Hutchinson  v.  Hovmrd,  15  Yermont,  544  ;  Himt 
V.  McClanahan,  ]  Heisk.  503 ;  Weeks  on  Attorneys,  §§  368-70 ; 
Freeman  on  Judgments,  §  211 ;  31  Amer.  Dec.  755,  JVote. 

BRIQKELL,  C.  J. — As  a  general  rule,  an  attorney  is  entitled 
to  a  lien  on  a  judgment  or  deci'ee  he  may  have  obtained  for  his 
client,  to  the  extent  of  reasonable  compensation  for  the  services 
rendered  in  and  about  the  obtaining  such  judgment  or  decree. 
The  lien  does  not  arise  or  attach  until  the  rendition  of  the  judg- 
ment or  decree,  and  it  is  limited  to  compensation*  for  services 
rendered,  or  disbursements  made  for  the  client,  in  and  about 
obtaining  the  judgment  or  decree.  It  is  not  a  general  lien,  op- 
erating as  a  security  for  any  other  claim  or  demand,  however 
meritorious  it  may  be.  For  other  debts,  or  for  a  general  bal- 
ance due  him,  the  attorney  may  have  a  lien  on  papers  or  docu- 
ments coming  to  his  possession  in  the  course  of  his  professional 
employment;  but  that  lien  is  distinguishable  from  the  particu- 
lar lien  he  may  have  on  a  judgment  or  decree. — Overton  on 
Liens,  68.  The  theory  upon  which  the  particular  lien  rests  is, 
that  from  the  day  of  its  rendition  the  attorney  or  solicitor  is 
regarded  as  an  equitable  assignee  of  the  judgment,  to  the  extent 
of  the  compensation  and  disbursements  justly  due  him. — Ex 
parte  Lehman,  59  Ala.  631.  The  lien  is  protected  against  all 
collusive  dealings  between  the  client  and  the  party  against  whom 
the  judgment  or  decree  is  rendered ;  but  it  is  subject  to,  and 
may  be  defeated  by  the  right  to  set  off  against  the  client  exist- 
ing debts  or  demands,  the  matter  of  set-off  when  the  judgment 
or  decree  is  rendered. — Ex  parte  L^ehman,  supra',  Jackson  v. 
Clapton,  ^^  Ala.  29.  It  is  indispensable  to  the  existence  of 
the  lien,  that  services  should  have  been  rendered,  or  disburse- 
ments made,  in  and  about  obtaining  the  particular  judgment  or 
Vol.  lxxiv. 
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decree.  A  mere  general  debt  due  to  the  attorney  is  not  the 
foundation  of  the  Tien. — Jackson  v.  Clapton,  6€)  Ala.  29. 

The  decree  now  in  controversy  is  for  the  balance  found  due 
Pittinan,  the  guardian  and  administrator,  upon  the  final  settle- 
ment of  the  trusts  of  his  administration  in  each  capacity.  The 
balance  originated  from  the  allowance  to  him,  as  credits,  of  ac- 
counts he  had  contracted  with  the  appellants,  fornecessai'ies.  for 
the  use  of  the  infant  wards.  The  credits  could  not  have  been 
allowed,  the  balance  could  not  have  been  created,  unless  Pitt- 
man  had  produced  the  accounts,  accompanied  with  evidence  of 
their  payment.  Such  evidence  Pittman  obtained  from  the  ap- 
pellants, upon  an  agreement  that  the  balance  found  due  to  him, 
in  consequence  of  the  allowance  of  the  accounts,  should  enure 
to  their  benefit,  and  should  be  appropriated  and  applied  in  pay- 
ment of  the  accounts  due  them ;  and  after  the  rendition  of  the 
decree,  he  made  a  formal  written  assignmebt  of  it  for  that  pur- 
pose. The  accounts  were  the  mere  personal  debts  of  Pittinan, 
not  creating  any  lialiility  upon  the  infant  wards ;  and  from  them, 
though  they  were  for  necessaries  enuring  to  the  use  of  the 
wards,  the  appellants  could  not  claim  an  equity  to  pursue  and 
subject  their  estates.  The  purchases  uf  trustees,  including  ex- 
ecutors, administrators,  or  guardians,  though  made  in  execution 
of  the  trust,  and  in  performance  of  duty  resting  upon  them, 
create  a  personal  liability.  The  seller  can  look  to  them  only  for 
payment,  and  they  must  look  for  reimbursement,  after  making 
payment,  to  the  trust  estate. — Sanford  v.  Hoioard,  29  Ala.  684. 
But  if,  upon  a  settlement  of  the  administration  of  the  trust 
estate,  the  estate  is  indebted  to  the  trustee,  and  he  is  insolvent, 
the  insolvency  being  shown  by  the  exhaustion  of  legal  remedies, 
and  the  purchases  have  enured  to  the  benefit  of  the  trust  estate, 
or  to  the  benefit  of  the  cestiiis  que  trust,  the  inference  from  the 
former  decisions  of  this  court  is  just,  that  a  court  of  equity 
would  interfere  for  the  relief  of  the  creditor,  and,  so  far  as 
necessary  for  his  protection,  subrogate  him  to  the  rights  of  the 
trustee  against  the  trust  estate. — Askeio  v.  My  rick,  54  Ala.  30, 
and  authorities  cited.  It  was,  doubtless,  in  this  view  of  the 
legal  and  equitable  rights  of  the  parties,  tiiat  the  agreement  be- 
tween them  was  made,  which,  when  carried  into  eftect,  as  it  was 
intended  it  should  be,  simply  operated  to  dispense  with  the  pur- 
suit of  legal  and  equitable  remedies.  When  parties  agree  to  do 
that  to  which  they  can  be  compelled,  the  agreement  is  favored 
in  law,  and  it  will  be  carried  into  effect.  The  maxim  upon 
which  a  court  of  equity  proceeds,  of  regarding  that  as  done 
which  ought  to  have  been  done,  is  liberally  applied  to  such  agree- 
ments.—! Story's  Eq.  §  64 ;  WiUon  v.  Sheppard,  28  Ala.  623 ; 
Marks  v.  Cowles,  53  Ala.  499 ;  Foscue  v.  Lyon,  55  Ala.  440. 

The  lien  of  an  attorney  has  in  it  much  of  an  equity,  espe- 
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cially  in  its  operation  upon  judgments  or  decrees;  and  in  its 
protection  and  enforcement,  a  court  of  law  exercises  its  inherent 
powers  to  regulate  and  control  its  own  process,  often  denomin- 
ated the  equitable  powers  of  the  court.  There  is  much  of  jus- 
tice in  the  observation  of  a  recent  writer  :  "  Courts,  being  bound 
to  protect  the  attorney  so  far  as  possible,  will  always  examine 
and,  inquire  into  the  equities  of  the  case,  and  will  sustain  or 
defeat  the  lien  accordingly." — Overton  on  Liens,  84.  An  as- 
signment of  the  subject-matter  of  suit,  while  the  suit  is  pend- 
ing, or  of  the  judgment  or  decree  after  its  rendition,  ought  not 
to  affect,  and  is  not  allowed  to  affect,  the  lien  of  an  attorney  or 
solicitor  upon  the  judgment  or  decree;  the  assignment  is  sub- 
ordinate to  the  lien.  But  that  is  not  the  case  before  us.  The 
accounts  due  to  the  appellants  were  not  within  the  scope  of  the 
Us  pendens^'  and  until  their  payment  by  the  guardian  and  ad- 
ministrator, or  until'  evidence  of  payment  was  obtained,  upon 
which  the  court  would  act,  they  could  not  be  drawn  within  its 
scope.  When  that  evidence  was  obtained,  by  the  agreement  of 
the  parties  at  the  time  it  was  given,  and  upon  the  faith  of  wliich 
it  was  induced,  the  balance  due  to  the  guardian  and  administra- 
tor, arising  from  the  credit  for  the  accounts,  was  appropriated 
for  the  benefit  of  the  appellants,  who  had  not  actually  received 
payment.  The  credit  obtained  for  the  accounts  created  the 
balance  now  due;  but  for  such  credit,  the  balance  would  not 
exist. 

If  the  solicitor  had  rendered  service  in  obtaining  an  allow- 
ance of  such  credit,  and  in  the  consequent  creation  of  such 
balance,  a  lien  for  reasonable  compensation  for  such  service 
would  be  just  and  equitable.  But  it  is  not  just  and  equitable 
that  a  lien  should  be  attached  for  the  general  balance  due  to  him, 
for  all  the  services  rendered  by  him  in  the  particular  case.  The 
practical  effect  of  such  allowance  is,  not  only  to  defeat  the 
equity  of  the  appellants,  to  nullify  tlie  agreement  upon  which 
they  acted,  but  to  compel  them  to  create  a  fund  for  the  benefit 
of  the  solicitor.  In  consideration  of  all  the  equities  of  the 
case,  the  prior  equity  of  the  appellants  ought  to  prevail  over 
the  lien  asserted  by  the  solicitor  for  the  general  balance  due 
him  for  the  services  rendered  in  the  case,  in  which  the  sum  due 
from  the  trust  estate  was  ascertained  and  allowed  to  the  guar- 
dian and  administrator;  that  sum  consisting  wholly  of  a  con- 
sideration moving  from  the  appellants.  In  the  ascertainnient 
and  allowance  of  this  sum,  there  is  no  evidence  that  the  solicitor 
rendered  an}'  service,  nor  does  it  seem  there  was  occasion  or 
necessity  for  such  service.  There  was  no  contest  of  the  just- 
ness of  the  accounts,  or  that  they  formed  proper  matter  of 
credit  for  Pittman  ;  and  there  could  not  be  occasion  for  the 
rendition   of    professional   services  in   their  allowance.     The 

Vol.  lxxiv. 


1883.]  OF  ALA.BAMA.  427 

[Jacoby  v.  Goetter,  Weil  &  Co.] 

whole  theory  upon  which  the  hen  is  asserted,  is  that  tlie  halance 
created  bj  the  allowance  of  the  accounts  can  be  subjected  to 
the  payment  of  the  general  balance  due  to  the  solicitor  for  the 
services  previously  rendered  in  the  case,  and  which  are  not  con- 
nected with  the  allowance  of  the  accounts.  This  is  not  just  or 
equitable.  Carrying  into  effect  the  e'quity  of  the  appellants, 
froni  whom  the  consideration  moved,  prior  in  point  of  time  to 
the  origin  of  any  lien  which  could  accrue  to  the  solicitor,  is 
just  and  equitable ;  and  it  is  strictly  in  accordance  with  the 
principle  that  limits  the  lieji  of  an  attorney  or  solicitor  upon  a 
judgment  or  decree,  to  compensation  for  services  rendered,  or 
disbursements  made  in  obtaining  it. 

The  decree  of  the  chancellor  is  reversed,  and  a  decree  is  here 
rendei'ed  granting  relief  to  the  appellants. 


Jacoby  v.  Goetter,  T^eil  &  Co. 

Creditor's  Bill  in  Equity^  to  set  aside  Fraudulent  Sale  of 
Goods;  also,  for  Receiver,  and  Injunction. 

1.  Motion  to  dissolve  injunction;  defects  in  affidavit  to  bill. — An  injunc- 
tion will  not  be  dissolved,  on  motion,  on  account  of  defects  in  the 
affidavit  to  the  bill,  unless  the  complainant  fails,  when  required,  to 
verify  the  bill  by  a  sufficient  affidavit. 

2.  Same;  by  defendant  in  contempt. — When  a  defendant  is  in  contempt, 
for  the  violation  of  an  injunction,  he  can  not  be  heard  on  a  motion  to  dis- 
solve the  injunction,  until  he  has  purged  the  contempt. 

xVppeal  from  the  Chancery  Court  of  Conecuh. 

Heard  before  the  JHon.  John  A.  Foster. 

The  bill  in  this  case  was  filed  by  Goetter,  Weil  &  Co.,  a 
mercantile  partnership  doing  business  in  tiie  city  of  Mont- 
gomery, against  M.  H.  Jacoby  and  Mark  Weis ;  and  sought  to 
set  aside,  on  the  ground  of  fraud,  a  sale  of  a  stock  of  goods  by 
said  Jacoby  to  said  Weis.  The  complainants  were  creditors  of 
said  Jacoby,  for  the  price  of  goods  sold  and  delivered,  for 
which  they  held  his  several  promissory  notes,  dated  May  6th, 
1882,  and  payable  in  July,  August,  October,  November,  and 
December  next  afterdate;  and  they  alleged  that,  on  the  13th 
November,  he  sold  his  entire  stock  of  goods,  on  a  simulated 
consideration,  for  the  purpose  of  hindering  and  defrauding  his 
creditors,  to  said  Mark  Weis,  who  had  knowledge  of  his  fraud- 
ulent intention,  and  participated  in  it.  The  bill  prayed  that 
the  sale  might  be  declared  fraudulent  and  void,  as  against  the 
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complainants,  and  the  stock  of  goods  subjected  to  the  payment 
of  their  debt ;  and  that  a  receiver  might  be  appointed  to  take 
charge  of  'the  goods,  and  to  dispose  of  them  under  the  order 
of  the  court.  By  an  amendment  of  the  bill,  which  purports 
to  have  been  filed  by  leave  of  the  court,  an  injunction  was 
prayed,  to  restrain  the  defendants,  or  either  of  them,  from  dis- 
posing of  any  of  the  goods.  The  affidavit  to  the  bill  was  made 
by  one  of  the  complainant's  solicitors,  and  was  made  before  the 
chancellor  himself  in  vacation,  on  the  motion  for  an  injunction  ; 
but  the  record  does  not  show  when  f he  bill  was  filed,  when  the 
amendment  was  allowed,  or  when  the  affidavit  was  made.  An 
answer  was  filed  by  each  of  the  defendants,  under  oath  (though 
oath  was  waived),  denying  the  charges  and  allegations  of  fraud, 
and  alleging  that  the  sale  was  made  in  good  faith,  and  on  an 
adequate  consideration  ;  and  they  afterwards  submitted  a  motion 
to  dissolve  the  injunction,  for  want  of  equity  in  the  bill,  on 
account  of  the  insufficiency  of  the  affidavit,  and  on  the  denials 
of  the  answer.  This  motion  was  heard  befoi'e  the  chancellor 
in  vacation,  and  was  by  him  overruled ;  and  his  decree  over- 
ruling it  is  now  assigned  as  error. 

Stallworth  &  Burnett,  and  Jno.  Gamble,  for  appellants. 
The  affidavit  to  tlie  bill  was  substantially  defective,  being  made 
on  information  and  belief  only,  and  not  by  one  of  the  com- 
plainants in  -person.— Hailroad  Co.  v.  Huse,  5  W.  Va.  579 ; 
Pullen  V.  Baker.,  41  Texas,  419 ;  Smith  v.  Insurance  Co.., 
2  Tenn.  Ch.  631.  On  the  hearing  of  the  motion  to  dissolve, 
the  chancellor  had  no  right  to  look  at  anything  outside  of  the 
bill  and  answer  (Code,  §  3879  ;  Barnard  v.  Davis,  54  Ala. 
565);  and  since  the  decree  does  not  show  that  he  acted  on  the 
complainants'  suggestion,  it  is  to  be  presumed  that  he  did  not 
consider  it.  Oti  the  full  and  positive  denials  of  the  answer, 
the  injunction  ought  to  have  been  dissolved. — Saunders  v. 
Cavett,  38  Ala.  51 ;  Brooks  v.  Diaz  cfc  Co..  35  Ala.  599  ;  Mal- 
lory  V.  Matlock,  10  Ala.  595  ;  Long  v.  Brown,  4  Ala.  622 ; 
Williams  v.  Berry,  3  Stew.  &  P.  284. 

Farniiam  &  E.OBB,  contra. — The  appellants  had  no  right  to 
be  heard,  on  a  motion  to  dissolve  the  injunction,  while  they 
were  in  contempt.  If  the  facts  were  true,  on  which  the  motion 
to  dissolve  was  based,  the  appellants  mistook  their  remedy. 
Jones  V.  Ewing,  56  Ala.  360. 

STONE,  J. — This  cause  was  submitted  on  briefs  near  the 
close  of  the  last  term,  and  we  were  not  informed  it  was  a  pre- 
ferred case.     Had  we  been  so  informed,  it  would  have  been 
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decided  during  that  term,  in  obedience  to  the  statute. — Code  of 
1876,  §  3922. 

The  present  appeal  is  from  an  interlocutory  decree  of  the 
chancellor,  refusing  to  dissolve  the  injunction,  which  was 
moved  for  on  several  enumerated  grounds.  First,  want  of 
equity  in  the  bill.  There  can  be  no  question  that  the  bill  con- 
tains equity. — Code  of  1876,  §§  3846-7.  Second,  because  the 
affidavit  to  the  bill  is  insufficient.  This  is  no  ground  for  dis- 
solving an  injunction,  unless  the  complainant,  upon  being  ruled 
thereto,  fails  to  verify  his  bill  by  a  sufficient  affidavit. — Jones 
V.  Ewing,  56  Ala.  360. 

The  third  ground  urged  for  dissolving  the  injunction  is,  that 
the  answers  deny  every  material  averment  of  fact,  on  which  the 
equity  of  the  bill  is  made  to  rest.  Against  this,  it  was  urged 
by  complainant,  that  defendant  Weis  was  in  contempt  by  vio- 
lating the  injunction,  and  therefore  could  not  be  heard  on  his 
motion  to  dissolve,  until  he  purged  himself  of  the  imputed 
contempt.  Such  is  undoubtedly  the  law,  if  the  facts  exist  as 
alleged.— 1  Danl.  Ch.  Pr.  504-5  ;  75.  806  ;  2  Ih.  1683.  The 
papers  showing  the  alleged  contempt  are  not  found  in  this 
record.  The  chancellor,  in  his  decree  refusing  to  dissolve,  em- 
ploys this  language  :  "  The  complainants,  in  opposition  to  such 
motion,  suggested  that  the  moveants  are  in  contempt  of  the 
court,  and  offer  the  papers  on  file  in  the  cause,  showing  the 
affidavit  before  the  register,  the  order  of  the  register,  the  writ 
of  attachment  issued  by  the  register,  and  the  indorsement 
thereon,  tending  to  show  that  they  have  disobeyed  the  injunc- 
tion which  they  now  move  to  dissolve."  The  proper  construc- 
-tion  of  this  language  is,  that  the  papers  on  file  showed  the 
affidavit  made  before  the  register,  the  order  of  the  register 
thereon,  the  writ  of  attachment  [for  contempt]  issued,  and  the 
indorsement  thereon,  we  infer,  of  the  sheriff's  return.  This,  at 
least,  shows  2i  prima  facie  case  of  contempt,  and  disabled  the 
moveants  to  have  a  hearing  on  their  motion  to  dissolve,  based 
on  the  denials  in  the  answer. 

If  the  papers  on  file  did  not  show  what  the  chancellor  recites 
they  did,  they  should  have  been  incorporated  in  the  record,  to 
enable  us  to  pass  on  their  sufficiency. — Tillman  v.  Spann, 
68  Ala.  102. 

The  decree  of  the  chancellor  is  affirmed. 
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Kennedy  Brothers  v.  Mobile  &  Girard 
Railroad  Co. 

Action  against  Common  Carrier  for  Loss  of  Goods. 

1.  Liability  of  railroad  company  as  common  carrier,  and  as  warehouse- 
man.— When  a  railroad  company  receives  ^oods  for  transportation, 
safely  transports  them  to  the  point  of  destination,  informs  the  consignee 
of  their  arrival,  and  affords  him  a  reasonable  opportunity  to  remove 
them,  its  duty  and  liability  as  a  common  carrier  are  at  end;  and  if  the 
goods  are  then  left  in  its  custody,  its  liability  for  a  subsequent  loss  or 
damage  is  that  of  a  warehouse-man  only. 

2.  Variance. — In  an  action  against  a  railroad  companj'  as  a  common 
carrier,  for  the  loss  of  goods,  the  complaint  being  in  the  form  prescribed 
by  the  Code  (Form  No.  13,  p.  703),  a  recovery  can  not  be  had  on  proof 
or  a  loss  which  occurred  after  the  defendant's  duty  and  liability  as  a 
carrier  had  terminated,  and  while  the  goods  had  been  left  in  its  custody 
as  a  warehouse-man. 

Appeal  from  the  Circuit  Court  of  Pike. 
Tried  before  the  Hon.  John  P.  Hubbard. 

Gardner  &  Wiley,  for  appellants,  cited  Redfield  on  Rail- 
ways, vol.  2,  p.  82. 

Jas.  T.  Norman,  contra,  cited  M.  &  G.  Railroad  Co.  v. 
Prewitt,  46  Ala.  63 ;  Ala.  (&  Tenn.  Rivers  Railroad  Co.  v. 
Kidd,  35  Ala.  209 ;  24  Anier.  Dec.  147-8,  cases  cited  in  note. 

BRICKELL,  C.  J. — The  complaint  contains  a  single  count, 
in  the  form  prescribed  by  the  Code,  claiming  damages  of  the 
defendant  for  a  failure  to  deliver  certain  goods,  which  it  had 
received  as  a  common  carrier  for  transportation  and  delivery  to 
the  consignees  of  the  plaintiffs,  at  the  city  of  Troy  in  this 
State.  The  uncontroverted  facts  shown  in  evidence  on  the 
trial  in  the  Circuit  Court  are,  that  the  goods  were  safely  trans- 
ported to  Troy,  the  point  of  destination,  and  the  consignees 
informed  of  tlieir  arrival ;  they  giving  a  receipt  for  them,  and 
making  payment  of  the  freight,  but,  not  having  a  place  to  store 
them,  the  goods  were  left  in  the  care  and  custody  of  the  de- 
fendant ;  and  if  any  loss  occurred,  it  occurred  after  the  taking 
of  the  receipt  and  the  payment  of  freight,  and  after  the 
request  that  they  should  remain  in  the  custody  of  the  defendant. 

A  complaint,  like  a  declaration  at  common  law,  should  state 
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the  facts  necessary  to  constitute  the  cause  of  action,  clearly  and 
intelligibly ;  and  the  evidence  in  support  of  the  plaintiff's  right 
of  recovery  must  corres{)ond  to  its  averments.  There  ban  be 
no  recovery  upon  a  cause  of  action,  however  meritorious  it  may 
be,  or  however  satisfactorily  proved,  that  is  in  substance  variant 
from  that  which  is  pleaded  by  the  plaintiff. — 1  Chit.  PI.  2711. 
It  is  well  settled,  that  when  a  common  carrier  safely  transports 
goods  to  the  point  of  destination,  informs  the  consignee  of  their 
arrival,  and  affords  him  reasonable  opportunity  for  their  re- 
moval, his  relation,  duty,  and  liability  as  a  carrier  terminate ; 
and  if  subsequently  the  goods  remain  in  his  custody,  his  liability 
is  that  of  a  bailee  for  deposit  or  storage, — as  usually  designated, 
that  of  a  warehouse-man.  He  is  bound  only  to  common  care 
and  diligence,  and  liable  only  for  the  want  of  such  care  and 
diligence. — Ala.  cfe  Te7in.  Rivers  R.  R.  Co.  v.  Kidd,  35  Ala. 
209 ;  Mohile  c&  Girard  R.  R.  Co.  v.  Prewitt,  46  Ala.  63  ; 
Hutchinson  on  Carriers,  §  356.  The  concurrence  of  all  these 
.facts  may  not  be  necessary  to  the  termination  of  the  carrier's 
duty  and  liability  ;  we  state  them  now,  because  in  this  case  the 
evidence  of  their  concurrence  is  undisputed.  Having  kept  and 
performed  its  contract  and  duty  as  to  the  transportation  of  the 
goods — having  carried  them  to  the  point  of  destination,  in- 
formed the  consignees  of  their  arrival,  afforded  oportunity  for 
their  removal,  and  subsequently  retaining  custody  of  tliem  to 
await  the  convenience  of  the  consignees — it  would  be  manifestly 
unjust,  if  the  defendant  could  be  cYiarged  as  an  insurer  ;  charged 
with  the  extraordinary  liability  of  a  carrier,  for  a  loss  subse- 
quently occurring.  That  duty  and  liability  had  terminated;  and  if 
the  evidence  tends  to  show  a  loss  of  the  goods,  and  a  consequent 
liability  upon  the  defendant,  it  is  variant  from  the  allegations 
of  the  complaint ;  it  is  not  because  of  a  violation  of  the  duty 
therein  stated  that  a  liability  arises.  In  no  event,  could  the 
plaintiff  recover  under  this  form  of  complaint ;  and  if  there  is 
error  in  the  giving  or  refusal  of  the  instructions,  to  which  ex- 
ceptions were  taken,  the  error  is  without  injury,  and  is  not 
matter  for  reversal. 
Affirmed. 
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Graham  v.  Myers  &  Co. 
Graliam  v,  Ligon. 

Statutory  Actions  in  nature  of  Detinue^  for  Cotton  Bales. 

1.  Who  may  maintain  action. — To  maintain  the  action  of  detinue,  or 
the  corresponding  action  for  the  recovery  of  personal  property  iji  specie, 
the  plaintiff  must  have  the  legal  title,  and  a  right  to  the  immediate  pos- 
session of  the  entire  chattel  sued  for. 

2.  Against  whom  action  lies. — The  action  does  not  lie  against  a  person 
who  was  not  in  possession  of  the  chattel  at  the  commencement  of  the 
suit. 

3.  When  action  lies  for  money  had  and  received;  amendment  of  com- 
plaint.— Under  the  common  money  counts,  a  recovery  can  not  be  had  for 
the  proceeds  of  cotton  sold  after  the  commencement  of  the  suit,  although 
they  were  added  to  the  complaint  by  amendment  subsequent  to  the  sale. 

Appeals  from  the  Circuit  Courts  of  Talladega  and  Cleburne. 

Tried  before  the  Hon.  Leroy  F.  Box. 

These  two  cases,  though  decided  together,  were  argued  and 
submitted  on  different  days.  Each  was  a  statutory  action  for 
the  recovery  of  several  bales  of  cotton,  in  which  J.  R.  &  J.  E. 
Graham,  suing  as  partners,  were  plaintiffs ;  and  in  each  ease 
they  claimed  the  cotton  under  a  mortgage  executed  to  them  by 
J.  R.  Mitchell,  which  was  dated  April  12th,  1879,  and  pur- 
ported to  be  given  for  necessary  supplies  advanced  and  to  be 
advanced  to  him,  to  enable  him  to  make  a  crop  during  the  year 
1879.  The  action  against  Myers  &  Co.  was  commenced  on  the 
5th  January,  1880,  and  sought  to  recover  five  bales  of  cotton. 
As  to  these  bales,  J.  F.  Graham,  one  of  the  plaintiffs,  testifying 
as  a  witness,  for  them,  stated, that,  "on  the  Saturday  before  he 
brought  this  suit,  witness  came  to  the  railroad  depot  at  Talla- 
dega (E.  T.,  Va.  &  Geo.),  in  company  with  John  Ingram,  and 
found  said  cotton  in  a  car,  and  took  it  out  of  the  car,  and 
placed  it  in  the  depot  in  charge  of  one  W.  L.  Terry,  and  in- 
structed him  to  hold  said  cotton  as  J.  R.  &  J.  F.  Graham's 
agent,  until  such  time  as  he  (witness),  or  some  one  authorized 
by  said  J,  R.  &  J.  F.  Graham,  should  demand  said  cotton  of 
him;  that  on  the  next  Monday  morning,  while  the  cotton  was 
still  in  the  possession  of  said  Terry  under  said  instructions,  he 
commenced  this  suit  for  said  J.  R.  &  J.  F.  Graham  against 
Myers  &  Co.,  and  had  the  writ  levied  on  said  cotton  so  in  the 
possession  of  said  Terry."     On  these  facts,  the  court  charged 
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the  jury,  "  that  if  they  believed,  from  the  evidence,  that  J.  F. 
Graliam,  one  of  the  plaintiffs,  took  the  cotton  in  controversy 
into  his  possession  on  Saturday,  and  .put  it  in  the  depot  in 
charge  of  anotlier  person  for  him,  and  that  on  the  following 
Monday  morning,  while  the  cotton  was  thus  held,  the  plaintiffs 
commenced  this  suit,  then  the  plaintiffs  can  not  recover."  The 
plaintiffs  excepted  to  this  charge,  and  they  here  assigned  it  as 
error,  with  other  rulings  which  require  no  notice. 

The  suit  agahist  Ligon  was  commenced  on  the  1st  January, 
1880,  and  sought  to  recover  six  bales  of  cotton  ;  but  only  one 
bale  was  seized  by  the  sheriff  under  the  writ,  the  other  live 
bales  having  been  removed  by  the  defendant ;  and  these  five 
bales,  which  were  the  same  bales  involved  in  the  suit  against 
Myers  &  Co.,  he  sold  to  said  Myers  &  Co.  on  the  3d  January, 
1880.  Counts  in  debt  for  the  money  arfsing  from  the  sale,  or 
one  half  thereof,  were  added  to  the  complaint  by  amendment. 
The  defendant  pleaded  ncm  detinet,  and  a  special  plea  setting 
up  the  verdict  and  judgment  in  favor  of  Myers  &  Co. ;  and  the 
cause  seems  to  have  been  tried  on  issue  joined  on  these  pleas. 
The  plaintiffs  claimed  the  cotton  under  the  same  mortgage  from 
J.  K.  Mitchell ;  and  it  was  proved  that  the  cotton  was  raised  by 
said  Mitchell  during  the  year  1879,  on  lands  belonging  to  said 
Ligon,  under  a  contract  between  them  by  which  they  were  to  be 
equally  interested  in  the  cotton  raised.  The  crop  raised  consisted 
of  ten  bales,  part  of  which  was  delivered  by  said  Mitchell  to 
plaintiffs'  agent  while  at  the  gin,  being  about  six  bales,  and  the 
same  here  sued  for ;  but  there  had  never  been  any  division  of 
the  cotton  between  Mitchell  and  Ligon,  nor  any  settlement  of 
accounts  between  them,  so  far  as  the  evidence  showed.  The 
plaintiffs  requested  the  court  to  charge  the  jury,  among  other 
things,  as  follows  :  "  If  the  jury  believe,  from  the  evidence, 
that  Mitchell  executed  the  mortgage  to  plaintiffs  which  had 
been  read  in  evidence,  on  the  crop  to  be  grown  by  him  during 
the  year  1879,  and  delivered  to  plaintiffs  the  cotton  now  sued 
for ;  and  that  said  Ligon  afterwards  took  five  bales  of  said  cot- 
ton, and  sold  the  same,  and  received  the  money  for  the  same, — 
then  plaintiffs  are  entitled  to  recover  one  half  of  said  proceeds 
of  sale,  with  interest  thereon  from  the  time  Ligon  received  the 
money."  The  court  refused  this  charge,  and  the  plaintiffs  ex- 
cepted ;  and  they  here  assigned  its  refusal,  with  other  matters, 
as  error. 

J.  H.  Savage,  and  Aiken  &  M^vrtin,  for  appellants. 

Heflin,  Bowden  &  Knox,  and  Parsons  &  Parsons,  contra. 
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STONE,  J. — These  two  causes,  although  originating  and 
tried  in  different  counties,  are  so  intimately  connected,  that  we 
will  consider  them  together.  The  ownership  of  six — the  same 
six — bales  of  cotton,  is  the  subject  of  each  suit.  Each  of  the 
actions  is  for  the  recovery  of  personal  property  in  specie,  cor- 
responding to  the  common-law  action  of  detinue. 

The  cotton  in  controversy  was  grown  in  the  year  1879,  on 
the  lands  of  Ligon,  by  the  labor  of  one  Mitchell.  The  crop 
was  cultivated,  grown  and  gathered,  under  an  agreement  that 
Ligon  should  furnish  the  lands,  team  and  farming  implements, 
and  Mitchell  should  furnish  the  labor.  Ten  bales  of  cotton 
were  produced,  of  which  six  are  involved  in  the  suit  against 
Ligon,  and  five  of  the  same  six  in  the  suit  against  Myers  &  Co. 
There  had  been  no  division,  or  separation  of  the  shares  of  the 
joint  owners,  Ligon  and  Mitchell.  On  the  12th  of  April,  1879, 
Mitchell  conveyed  by  mortgage  the  crop  he  was  to  grow  and 
produce  that  year  to  J.  R.  &  J.  F.  Graham,  as  security  for  sup- 
plies advanced,  and  to  be  advanced  by  them.  There  is  testi- 
mony in  the  records  tending  to  show,  that  under  this  contract 
Mitchell  became  indebted  to  the  Grahams  about  three  hundred 
dollars.  The  mortgage  was  recorded  in  due  time  in  Cleburne 
•county — the  county  in  which  Mitchell  resided,  and  in  which 
the  cotton  was  grown. 

As  we  have  said,  each  of  these  suits  is  a  statutory  action  in 
•detinue.  The  one  against  Ligon  was  instituted  January  1st, 
1880,  and  the  one  against  Myers  &  Co.,  January  5th,  1880. 
Under  the  most  favorable  view  for  the  plaintiffs  which  can  be 
taken,  their  claim  was  but  an  undivided,  unsevered  interest  in 
the  cotton.  This  will  not  suoport  the  action  of  detinue. 
1  Brick.  Dig.  572,  §  6  ;  S'rnith  c&  Co.  v.  Rice,  56  Ala.  418.  To 
maintain  that  action,  the  plaintiff  must  have  the  legal  title  to, 
.and  a  right  to  the  immediate  possession  of  the  entire  thing. 

Another  insurmountable  obstacle  in  the  way  of  a  recovery 
against  Myers  &  Co.  is,  that  they  were  not  in  possession  of  the 
.property  when  the  action  was  brought.  According  to  the  tes- 
timony of  one  of  the  plaintiffs,  the  cotton  was  in  his  possession 
when  he  instituted  this  suit. — 1  Brick.  Digest,  573,  §§  28,  29 ; 
Gilhreath  v.  Jones,  66  Ala.  129 ;  Lightfoot  v.  Jordan,  63  Ala. 
224 ;  Henderson  v.  Felts,  58  Ala.  590.  ' 

The  complaint  in  the  suit'  against  Ligon  was  afterwards 
amended,  by  adding  common  counts  in  aebt,  for  money  had 
and  received.  It  will  be  remembered  that  this  action  was  insti- 
tuted January  Ist.  The  proof  is  that  the  cotton  was  not  sold 
until  after  that  time.  So,  when  the  action  was  brought,  de- 
fendant ha-d  received  no  money,  to  which  plaintiffs  could  assert 
any  claim.  There  can  be  no  recovery  on  these  counts. — Burns 
V.  Cam.pbel.l,  71  Ala.  271. 
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We  have  thus  shown  that  the  plaintiffs  can  not  recover  in 
eitlier  of  these  actions,  and  we  need  not  consider  any  of  -the 
special  rulings.     They  did,  and  could  do  plaintiffs  no  harm. 

Each  of  the  judgments  must  be  affirmed. 


Coleman  v.  Siler. 

Special  Action  on  the  Case^  hy  Landlm'd,  against  Purchaser 
of  Tenant^ s  Crop  loith  Notice  of  Lien. 

1.  Waiver  or  abandonment  of  landlord's  lien  for  rent. — The  landlord's 
lien  on  liis  tenant's  crops,  for  rent,  is  not  waived  or  impaired  by  taking 
the  tenant's  note  with  personal  security ;  neither  is  it  waived  or  aban- 
doned by  his  consent  to  the  removal  of  the  crops  from  the  premises. 

2.  Agreement  construed,  as  to  conflicting  claims  of  landlord  and  mer- 
chant making  advances. — Under  a  written  agreement  beween  a  landlord, 
claiming  a  statutory  lien  on  his  tenants'  crops  for  rent  and  advances,  and 
a  merchant  claiming  a  statutory  lien  for  advances,  by  which  it  is  stipu- 
lated that  P.,  the  merchant,  "  is  to  get  today  three  bales  of  cotton  (two 
from  Henry,  and  one  from  Nathan),  less  the  rents,  and  out  of  the  next  lot 
of  said  Henry  and  Nathan  S.  [landlord]  is  to  get  two-thirds,  provided  it 
does  not  exceed  their  indebtedness  to  him  for  the  year  1881,  and  so  on 
until  both  claims  are  settled ;"  the  lien  for  rent  is  expressly  re.served  and 
retained  on  the  three  bales  delivered  to  the  merchant,  and  the  landlord's 
lien  for  advances  is,  by  necessary  implication,  abandoned  as  to  those 
bales ;  while,  as  to  the  residue  of  the  bales  raised  by  the  tenants  named, 
two-thirds  thereof  is  made  subject  to  his  claim  for  rent  and  advances, 
but  only  during  the  year  1881. 

3.  Parol  agreement  varying  meriting. — The  terms  of  a  written  agreement 
can  not  be  varied  by  proof  of  a  contemporaneous  verbal  agreement, 
though  a  subsequent  verbal  agreement  might  be  proved. 

4.  Waiver  of  landlord's  lien  for  advances. — When  a  landlord  agrees 
and  promises,  by  letter  addressed  to  a  merchant,  not  to  make  any  ad- 
vances to  his  tenants  if  the  merchant  will  furnish  them  with  supplies, 
this  necessarily  postpones  and  subordinates  his  lien  for  any  advances 
afterwards  made  to  them,  to  the  merchant's  lien  for  advances  made  on 
the  faith  of  the  letter ;  and  in  a  controversy  between  him  and  a  purchaser 
from  the  merchant,  he  can  not  claim  to  appropriate  any  part  of  the  pro- 
ceeds of  sale  of  the  tenant's  crop  to  his  lien  for  such  aavances,  until  the 
merchant's  lien  is  fully  paid  and  satisfied. 

5.  Sale  by  agent. — Authority  to  an  agent  to  sell  personal  property,  only 
authorizes  him  to  sell  for  money ;  and  if  he  sells  in  satisfaction  of  his 
own  debt,  no  rights  are  conferred  or  acquired  by  the  sale,  but  he  and  the 
purchaser  are  guilty  of  a  joint  conversion. 

6.  Variance. — Under  a  complaint  claiming  damages  for  the  defend- 
ant's sale  and  conversion  of  a  crop  raised  on  rented  lands,  with  knowl- 
edge of  plaintiff's  statutory  lien  as  landlord  for  rent,  whereby  the  lien 
was  destroyed  and  lost,  a  recovery  can  not  be  had  on  proof  of  a  statutory 
lien  for  advances. 

7.  Witness ;  effect  of  testimony,  as  against  party  introducing. — As  a 
general  rule,  a  party  can  not  impeach  the  general  reputation  or  credibil- 
ity of  a  witness  introduced  by  him  ;  yet  it  can  not  be  asserted,  as  matter 
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of  law,  that  the  testimony  of  a  witness  must  always  be  taken  most 
strongly  against  the  party  by  whom  he  was  introduced. 

Appeal  from  the  Circuit  Court  of  Pike. 

Tried  before  tlie  Hon.  John  P.  Hubbaed. 

This  action  was  brought  by  Q.  P.  Siler,  against  W.  S.  Cole- 
man and  J.  S.  Carroll,  to  recover  damages  for  an  alleged  sale 
and  conversion  by  the  defendants  of  four  bales  of  cotton,  grown 
on  rented  lands  belonging  to  the  plaintiff,  and  on  which  he 
claimed  a  statutory  lien  for  rent,  whereby  said  lieu,  of  which 
he  alleged  the  defendants  had  notice,  was  lost  and  destroyed ; 
and  w^as  commenced  on  the  21st  March,  1882.  The  complaint 
alleged  that  the  four  bales  of  cotton  were  grown,  during  the 
year  1§81,  by  Sharper  McKee,  Henry  Williams,  and  Nathan 
Austin,  on  lands  rented  to  them  by  the  plaintiff  for  that  year, 
at  the  stipulated  rent  of  one-third  of  the  cotton,  and  one-fourth 
of  the  corn  raised.  The  record  does  not  show  what  pleas  were 
filed ;  but  the  cause  was  tried  on  issue  joined,  and  there  was  a 
judgment  on  verdict  for  the  plaintiff,  for  $134.27. 

The  plaintiff,  testifying  as  a  witness  for  himself  on  the  trial, 
as  the  bill  of  exceptions  shows,  stated  the  terms  of  the  contract 
for  rent  as  alleged  in  the  complaint,  and  further  testified,  that 
said  Nathan,  Henry  and  Sharper  had  rented  the  same  lands 
from  him  for  the  year  1880 ;  that  Nathan  failed  to  discharge 
his  indebtedness  for  advances  that  year  by  $52.38,  which  bal- 
ance was  carried  forward  into  his  account  for  1881 ;  that  Henry 
failed  to  pay  his  entire  indebtedness  for  that  year,  and  left  a 
balance  of  $5.36  unpaid,  which  was  carried  forward  into  his 
account  for  the  next  year;  " that  he  had  made  advances,  during 
the  year  1881,  $60.05  to  Sharper,  $29.50  to  Nathan,  and  $29.25 
to  Henry;  that  he  had  been  paid  all  amounts  due  him  for  rent 
and  advances,  except  $58.75  for  advances,  and  $79.58  for  rent, 
making  in  all  $138.33."  He  also  stated,  on  cross-examination, 
"that  he  had  received  from  said  tenants,  out  the  crop  of  1881, 
two  bales  of  cotton  from  Henry,  one  bale  from  Nathan,  and 
one  from  Sharper;  that  he  had  also  received,  in  cotton,  $40.15, 
and  $36.26,  besides  $20.38  in  money ;  that  defendants  had  also 
paid  him  some  money,  but  he  could  not  say  how  much,  and 
Pennington  &  Go.  had  paid  him  some  money,  but  he  could  not 
say  how  much,"  He  testified  also,  on  cross-examination,  "that 
Sharper  McKee  continued  his  tenancy  during  the  year  1882,  and 
being  asked  if  said  Sharper  did  not,  out  of  the  crop  of  1882, 
pay  him  the  entire  balance  due  for  rent  and  advances  the  pre- 
vious years,  replied,  that  he  did  not  know — that  Sharper  had 
paid  him  a  few  dollars,  but  he  did  not  know  how  much.  Said 
Sharper,  being  afterwards  introduced  as  a  witness  by  the  plain- 
tiff, testified  that,  at  "the  expiration  of  the  year  1882,  "he  had 
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a  final  settlement  with  plaintiff,  and  paid  him  all  amounts 
which  he  owed  him,  on  rents  and  advances,  for  the  previous 
years." 

Tiie  four  bales  of  cotton  which  the  defendants  had  received 
and  sold,  were  bought  by  them  from  J.  A.  Pennington,  or 
Pennington  &  Co.,  who  held  crop-lien  notes  and  mortgages  for 
advances  made  by  them,  during  the  year  1881,  to  said  Sharper, 
Nathan,  and  Henry  ;  and  it  was  proved  that,  of  these  four  bales, 
two  were  raised  by  said  Henry,  and  one  by  said  Nathan,  but 
the  evidence  was  uncertain  as  to  the  fourth  bale.  It  was  not 
denied  that  said  defendants  and  Pennington  each  had  notice 
that  these  bales  were  raised  by  said  tenants  on  lands  which  they 
had  rented  from  the  plaintiff:  but  said  Pennington  testified  as 
a  witness  for  the  defendants,  "that  he  refused  to  make  any  ad- 
vances to  said  tenants,  unless  plaintiff  would  obligate  himself 
not  to  furnish  them  anything  during  said  year  1881 ;"  that  the 
plaintiff  thereu{)on  sent  him  a  letter  to  tliat  effect,  which  was 
produced  and  read  in  evidence ;  and  that  he  afterwards  fur- 
nished supplies  to  said  tenants,  taking  crop-lien  notes  and  mort- 
gages as  secui-ity,  on  the  faith  of  that  letter.  The  letter  was 
dated  January  26th,  1881,  and  in  these  words:  "By  recpiest  of 
the  tenants  or.  my  Oak  Grove  place,  I  hereby  state  to  you,  that 
I  will  not  advance  anything  to  them  this  year;  I  mean  Sharper 
McKee,  Harvey  Austin,  Nathan  Austin,  and  Henry  "Williams. 
I  do  this  freely.  I  did  not  know  you  wanted  me  to  say  this, 
or  I  should  have  stated  in  the  note  I  wrote  you  in  regard  to  the 
terms  of  rent  agreed  on  between  us." 

The  witness  Pennington  further  testified,  "that  when  the 
crops  of  said  tenants  were  made,  and  were  being  brought  to 
market,  he  learned  that  plaintiff  was  claiming  against  each  an 
amount  for  advances,  in  addition  to  rent,  and  that  his  lien  was 
superior  to  that  of  witness,  and  that  he  must  be  paid  for  such 
advances,  as  well  as  rents,  before  witness  was  paid  anything ; 
that  this  caused  a  disagreement  between  him  and  the  plaintiff, 
which  was  settled  by  an  agreement  in  writing."  This  agreement, 
which  was  produced  and  read  in  evidence,  was  signed  by  plain- 
tiff and  said  Pennington  &  Co.,  was  dated  September  22d,  1881, 
and  in  these  words :  "  We  both  agree  to  the  following  agree- 
ment :  that  J.  A.  Pennington  is  to  get  three  bales  of  cotton 
(two  from  Henry  Williams,  and  one  from  Nathan  Austin)  to- 
day, less  the  rents ;  and  out  of  the  next  lot  of  said  Henry  and 
Nathan,  Q.  P.  Siler  is  to  get  two-thirds,  provided  said  two-thirds 
does  not  exceed  their  indebtedness  to  him  for  the  year  1881; 
and  so  on,  until  both  claims  of  said  Pennington  and  Siler  are 
settled."  Said  witness  testified,  also,  "  that  after  said  agreement 
was  entered  into,  as  above  stated,  plaintiff  turned  over  to  him 
the  warehouse  receipts  for  the  thi-ee  bales  of  cotton,  and  he 
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turned  them  over  to  the  defendants ;  that  it  was  further  agreed 
between  them,  at  the  same  time,  that  witness  was  to  receive  the 
cotton  of  said  McKee,  Austin  and  Williams,  and  was  to  sell  the 
same,  and  leave  plaintiff's  share  with  said  defendants ;  that  he 
did  sell  such  of  the  cotton  of  said  tenants  as  came  to  his  pos- 
session, and  left  the  money  for  plaintiff's  share,  except  one 
heavy  bale,  which  he  delivered  to  plaintiff  through  one  Ben. 
Smith,  and  $20.65  in  money  which  lie  paid  to  plaintiff ;  that  he 
sold  said  three  bales  to  defendants,  and  left  plaintiff's  share  with 
them ;  that  the  manner  of  all  the  sales  was  thus :  defendants 
took  the  cotton  at  market  price,  and  credited  witness  with  the 
amount,  or  applied  it  to  the  payment  of  witness'  indebtedness 
with  them  previously  contracted ;  that  the  fourth  bale,  which 
weighed  472  lbs.,  and  which  was  also  covered  by  said  agree- 
ment of  September  22d,  was  afterwards  received  bv  him.  and 
was  sold  to  said  defendants,  and  plaintiff's  share  left  with  them; 
and  tliat  he  had  not  been  paid,  out  of  the  crops  of  said  tenants 
or  otherwise,  the  amount  advanced  by  him  to  them," 

These  being  the  material  facts,  though  there  was  other  evi- 
dence introduced  by  each  party,  the  court  charged  the  jury, 
among  other  things,  "  that  if  the  defendants  bought  the  cotton 
from  Pennington,  and  paid  for  it  by  giving  him  credit  on  a 
previously  subsisting  debt  due  to  them  from  him,  then  they 
would  not  be  purchasers  for  value  in  this  case,  and  would  not 
be  protected  thereby,  if  otherwise  liable;"  also,  "that  the  con- 
tract of  September  22d  did  not  aft'ect  the  lien  of  either  plain- 
tiff or  said  Pennington,  but  only  regulated  the  proportion  and 
manner  of  payment  between  them  ;"  and  "  that,  if  plaintiff 
made  advances  to  each  of  said  tenants,  and  they  made  payments 
to  him,  but  did  not  direct  the  application  of  said  payments, 
then  plaintiff  had  the  right  to  apply  said  payments  to  the  ad- 
vances due  to  him ;  and  if  he  did  so  apply  them,  and  they  did 
not  discharge  said  debt  for  advances,  then  defendants  are  liable 
for  the  value  of  plaintiff's  rents,  to  the  extent  of  the  cotton  re- 
ceived by  them  with  notice  of  said  tenancy." 

The  defendants  excepted  to  each  of  these  charges,  and  then 
requested  eighteen  separate  charges,  which  were  in  writing,  and 
each  of  which  was  refused  by  the  court,  exceptions  being  duly 
reserved  to  the  refusal.  Among  the  charges  so  refused  were 
the  following : 

1.  "  When  a  party  introduces  a  witness,  and  has  him  sworn 
and  examined,  he  thereby  indorses  such  witness  as  credible; 
and  if  Sharper  McKee,  plaintiff's  witness,  testified  that  he  had 
paid  plaintiff  all  lie  owed  him  both  for  rent  and  advances,  in- 
cluding baUmces  for  the  year  1881,  tliis  evidence  must  be  taken 
most  strongly  against  tlie  plaintiff";  and  if  the  jury  are  reason- 
ably satisfied  that  said  Sharper  has  paid  such  rents  and  advances, 
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this  takes  Sharper's  crop  out  of  the  case,  and  thej  iiinst  then 
look,  in  determining  the  question  of  indebtedness,  to  the  two 
remaining  tenants,  Austin  and  Williams;  and  if  the  jury  be- 
lieve, from  the  evidence,  that  their  indebtedness  for  the  year 
18S1  was  paid,  then,  under  the  written  contract  in  evidence, 
they  must  tind  for  the  defendants." 

2.  "Tliat  the  written  contract  of  September  22d  must  de- 
termine the  liability  of  the  defendants ;  that,  by  that  contract, 
plaintiif  and  Pennington  both  waived  their  liens,  and  undertook 
and  agreed  to  divide  the  crop  of  cotton  of  said  Austin  and 
Williams  between  themselves,  and,  having  done  this,  plaintiff 
can  not  recover  against  defendants  in  this  action." 

3.  "  If  the  jury  believe,  from  the  evidence,  that  plaintiff  di- 
rected Pennington  to  sell  the  cotton,  and  to  leave  his  portion 
of  the  rents  with  defendants,  and  that  Pennington  did  so,  then 
such  amounts,  so  left  with  defendants  in  pursuance  of  such  in- 
structions, were  payments  pro  tanto,  whether  defendants  paid 
them  to  plaintiff  or  not." 

4.  "If  the  jury  believe,  from  the  evidence,  that  the  defend- 
ants bought  said  cotton  from  Pennington,  and  that  Pennington 
had  authority  to  sell  it,  then  they  must  find  for  the  defendants." 

5.  "Under  the  agreement  or  contract  of  September  22d,  the 
jury  can  not  consider  any  indebtedness  of  Austin  and  Williams 
for  tliie  previous  year,  namely,  1880." 

6.  "  If  the  plaintiff  has  been  paid  for  the  rents,  for  which  he 
seeks  to  recover  in  this  suit,  then  he  is  not  entitled  to  recover, 
and  it  makes  no  difference  M'hether  Sharper  McKee  paid  a  por- 
tion of  it ;  and  if,  taking  into  account  the  amount  paid  by  said 
Sharper,  if  any  tiling,  the  jury  are  unable  to  determine  the 
amount  really  due  on  account  of  rent  or  advances,  or  both,  from 
the  other  tenants,  then  they  must  find  for  the  defendants,  pro- 
vided Sharper  has  paid  in  full." 

T.  "Before  plaintiff  can  recover  in  this  suit,  he  must  show 
that  something  is  due  him  for  rent,  and  must  show  the  amount 
with  reasonable  certainty." 

The  charges  given,  and  the  refusal  of  the  several  charges 
asked,  are  now  assigned  as  error. 

Gardner  &  Wiley,  for  appellants. 

M.  N.  Carlisle,  contra. 

SOMEEVILLE,  J. — There  seems  to  have  been  a  needless 
multiplicity  of  instructions  demanded  of  the  court  by  the  ap- 
pellant's counsel,  in  the  trial  of  this  cause  below,  especially  in 
view  of  the  very  few  elementary  principles  which,  in  our  judg- 
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ment,  should  have  controlled  the  decision  of  the  jury  in  form- 
ing their  verdict. 

The  action  is  one  on  the  case^  brought  by  Siler,  as  landlord, 
claiming  damages  for  the  loss  or  destruction  of  his  lien  for  rent 
on  four  bales  of  cotton,  purchased  and  shipped  by  defendants 
with  a  knowledge  of  plaintiff's  lien.  The  defendants  claimed 
as  purchasers  from  one  Pennington,  who  held  a  mortgage  or 
crop-lien  upon  the  cotton,  executed  to  him  by  the  lessees,  or 
tenants.  It  is  not  denied  that  both  the  mortgagee  and  the  de- 
fendants had  notice  of  the  plaintiff's  lien.  This  seems  to  have 
been  conceded  throughout  the  progress  of  the  trial.  It  is  con- 
tended, however,  that  there  was  a  waiver^  or  abandonment  of 
the  landlord's  lien ;  and  this  is  the  controlling  point  of  contro- 
versy in  the  case. 

Whether  such  a  lien  is  waived,  or  not,  is  chiefly  a  question 
of  intention,  to  be  determined,  like  otlier  questions  of  fact,  by 
the  circumstances  of  each  particular  case.  This  court  has  held, 
that  such  a  lien  is  not  impaired,  as  a  vendor's  lien  would  in  like 
case  presumptively  be,  by  the  landlord's  taking  from  the  tenant 
a  note  with  personal  security  for  the  payment  of  the  rent. 
Denham  v.  Harris^  13  Ala.  465.  Neither,  as  expressly  ad- 
judged, will  the  mere  consent  of  tiie  landlord  to  the  7'emoval 
of  the  crops  from  the  premises,  without  more,  operate  as  a 
waiver.— Tuttle  v.  Walker,  69  Ala.  172>  Before  the  law  will 
authorize  such  intention  to  be  inferred,  the  rule  is,  that  it  must 
be  made  obvious  by  plain  proof. 

What  may  have  been  the  effect  of  the  plaintiff's  letter  written 
to  Pennington,  on  January  26th,  1881,  in  which  he  obligated 
himself  not  to  furnish  advances  to  his  tenants  If  Pennington 
would  furnish  them, — so  far,  at  least  as  it  immediately  concerns 
the  four  bales  of  cotton  in  controversy — we  need  not  just  here 
decide.  This  was  a  matter  of  contention  between  them,  which 
was  intended  to  be  settled  by  their  subsequent  written  agree- 
ment, made  in  September,  1881, — a  proper  construction  of 
which  must  chiefly  determine  the  relative  rights  and  conflicting 
priorities  of  the  parties  litigant. 

It  is  shown  that  the  plaintiff  originally  had  a  claim  against 
his  tenants,  not  only  for  rent,  but  also  for  advances  made  under 
the  provisions  of  the  statute. — Code,  1876,  §  3467.  These  ad- 
vances, not  less  than  the  rent,  constituted  a  lien  in  favor  of  the 
plaintiff  upon  the  crops  grown  on  the  rented  premises,  each 
equal  in  dignity  to  the  other,  unless  there  was  some  fact  which 
would  operate  as  a  loss,  waiver,  or  abandonment  of  this  stat- 
utory right. —  Wilson  v.  Stewart,  69  Ala.  302.  The  main  ques- 
tion is,  how  far  this  result  was  effected  by  the  written  agreement 
executed  in  September. 

The  clear  purpose  of  this  agreement  was  to  modify,  and,  to 
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some  extent,  abate  the  claims  of  the  plaintiff,  as  secured  to  him 
by  the  statute.  It  was  stipulated,  that  Pennington  was  to  get, 
in  the  first  place,  three  bales  of  cotton,  two  of  which  were  to 
be  delivered  by  the  tenant  Williams,  and  the  other  one.  by 
Austin,  on  that  day ;  and  it  was  agreed  that  he  was  to  take 
these  three  hales,  "  less  the  rents^  We  construe  this  to  mean, 
suhjeet  to  the  lien  of  the  rents  as  such,  and  not  the  advances. 
In  view  of  the  controversy  previously  existing  between  the 
parties,  as  to  the  relative  priority  of  their  respective  claims  for 
advances^  it  is  obvious  that  the  retention  specifically  of  a  lien 
for  rent,  eo  nomine^  is  an  exclusion  of  that  for  advances  on 
these  particular  three  hales  of  cotton.  The  maxim  obviously 
applies,  Mqrressio  unius  est  exclusio  alterius. 

The  evidence,  we  repeat,  tends  to  show  that  these  three  bales 
of  cotton  went  into  the  hands  of  tlie  defendants,  with  full 
knowledge  of  plaintiff's  lien. 

The  agreement  under  consideration,  in  the  next  place,  makes 
provision  as  to  the  remainder  of  the  cotton  to  be  received  from 
the  same  two  tenants,  A¥illiams  and  Austin.  It  makes  no  refer- 
ence to  any  other  cotton,  such  as  might  be  received,  if  any, 
from  McKee,  or  tiie  other  tenant.  Tvxhthirds  of  this  remainder 
only  is  made  subject  to  plaintiff's  lien,  and  this  is  limited  to 
rent  and  advances  for  the  year  1881  j  or,  in  other  words,  to  the 
indebtedness  of  these  tenants  for  advances  made  during  this 
year,  and  any  balance  of  the  entire  rent  which  might  remain 
unsatisfied  by  the  three  bales  of  cotton  first  mentioned. 

If  McKee  owed  the  plaintiff  any  advances,  such  indebted- 
ness would  not  fall  within  the  influence  of  this  agreement,  in 
whatever  particular  year  these  advances  may  have  been  made. 
Nor  would  the  agreement  itself  embrace  any  indebtedness 
held  by  plaintiff  against  his  tenants  for  any  other  ^-ear  tlian 
1881.  Nor,  again,  would  parol  evidence  be  admissible,  to  show 
a  contempora7\€o\is  agreement  of  the  contracting  parties  that 
such  should  be  the  case,  although  ?i  subsequent  \^Qv\i2\  agreement 
might  be  proved,  which  would  have  this  effect.  It  does  not 
appear,  however,  that  any  one  of  the  four  bales  of  cotton  in 
controversy  was  raised  by  McKee.  The  evidence  tends  to  show 
that  they  were  all  covered  by  the  stipulations  of  the  written 
agreement. 

It  is  insisted  as  a  defense  to  this  action,  that  the  complaint 
declares  only  upon  the  lien  for  rent^  and  that  the  rent  was 
paid.  The  argument  is,  that  plaintiff's  lien  for  rent,  at  least  on 
the  cotton  grown  by  McKee,  was  superior  to  his  lien  for  ad- 
vances, and  that  he  was  compelled  to  appropriate  all  cotton 
received  from  McKee  to  the  satisfaction  of  this  superior  lien. 
This  aspect  of  the  case  requires  us  to  construe  the  effect  of 
plaintiff's  letter  to  Pennington,  in  which  he  agreed  not  to  ad- 
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vance  to  McKee  and  the  other  tenants,  if  Pennington  would 
do  so.  This  letter  has  no  bearing  on  that  portion  of  the  cotton 
received  from  AVilliauis,  or  from  Austin.  That  is  governed  by 
the  subsequent  agreement  of  September  22, 1881,  to  which  we 
have  above  alluded. 

Tlie  clear  effect  of  the  letter  in  question  was  to  subordinate^ 
or  postpone,  the  plaintiff's  lien  for  advances^  to  any  advances 
made  by  Pennington  on  the  faith  and  strength  of  its  assurances. 
It  conferred  on  Pennington,  in  other  words,  a  priority  of  lien 
for  his  advances^  over  the  advances  made  by  the  plaintiff  for 
the  same  year — 1881.  The  agreement  of  September  modified 
this  priority  of  lien,  only  so  far  as  it  affected  the  cotton  re- 
ceived from  Williams  and  Austin.  It  did  not  modify,  or  limit 
it,  so  far  as  it  attached  to,  or  concerned  the  portion  of  the  crop 
received  by  plaintiff  from  McKee.  This,  as  we  have  said,  must 
rest  upon  different  grounds,  because  it  is  not  covered  by  the 
stipulations  of  the  September  agreement.  We  are  of  opinion 
that  the  plaintiff  was  precluded  from  appropriating  any  portion 
of  the  cotton  raised  by  McKee  to  the  satisfaction  of  his  claim 
for  advances  made  in  the  year  1881,  until  Pennington's  claim 
for  advances,  made  the  same  year,  was  fully  satisfied. 

The  rulings  of  the  court  are  not  in  harmony  with  the  fore- 
going views,  as  is  clearly  apparent  from  the  refusal  of  several 
charges  requested  by  the  appellant's  counsel. 

It  is  almost  needless  to  add,  that  the  authority  given  by 
plaintiff  to  Pennington,  to  sell  certain  cotton  to  the  defendants, 
was  an  authority  to  sell  only  for  money^  or  cash.  It  gave  no 
authority  to  appropriate  tlie  cotton  in  satisfaction  of  his  per- 
sonal debts  due  to  the  defendants.  When  he  undertook  to  do 
this,  he  and  the  defendants  were  guilty  of  a  joint  conversion 
of  the  plaintitt"'s  property,  and  no  title  to  the  cotton  was  con- 
ferred by  the  one  wrong-doer,  or  acquired  by  the  other.  It  is 
well  settled,  that  no  special  agent,  who  is  authorized  to  sell,  can 
pay  his  own  debts  with  the  property  of  the  principal. — Burks 
V.  Huhhard,  69  Ala.  379 ;  Benj.  on  Sales,  §  742. 

It  appears  from  the  pleadings  in  the  case,  that  the  plaintiff 
claims  a  lien  based  only  on  a  debt  due  him  as  rent.  The  evi- 
dence tends  to  sliow  that  a  part  of  the  sum  claimed  was  for 
advances;  and  although  the  lien  of  the  two  is  of  the  same 
dignity,  because  made  so  by  the  statute  when  due  to  the  land- 
lord, yet  the  one  is  essentially  distinct  from  the  otiier,  and  the 
matter  of  description  is  nuiterial.  Notice  of  the  relation  of 
landlord  and  tenant,  for  example,  operates  as  constructiye  notice 
of  rent,  but  not  of  advances. —  Wilson  v.  Stewart,,  69  Ala.  302. 
Where  the  plaintiff  declares  upon  a  lien  for  rent,  he  can  not 
recover  upon  one  for  advances.  The  variance  would  be  fatal, 
and  the  court  erred  in  refusing  to  so  charge  the  jury. 
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It  is  a  general  rule,  liable  ta  soaie  exceptions,  that  when  a 
party  introduces  a  witness  in  proof  of  his  case,  he  represents  him 
as  being  worthy  of  belief,  and  the  law  will  not  permit  him 
afterwards  to  impeach  the  witness'  general  reputation  for  truth, 
or  to  impugn  his  credibility  by  general  evidence  tending  to 
show  him  to  be  unworthy  of  belief. — 1  Greenl.  Ev.  §  442. 
But  it  can  not  be  said,  as  matter  of  law,  that,  in  all  eases,  the 
testimony  of  a  party's  own  witnesses  must  be  always  taken 
most  strongly  against  him.  The  witness  may  exhibit  a  degree 
of  bias  against  the  party  offering  him,  and  of  manifest  par- 
tiality for  the  adversary  party,  such  as  to  authorize  the  jury  to 
give  very  slight  weight  to  his  testimony,  either  for  or  against 
either  party.  The  court  very  properly  so  declared  the  law  in 
the  pi-esent  cause. 

There  are  some  other  phases  of  the  case,  which  we  decline 
to  consider,  as  they  will  not  probably  arise  again  upon  a  second 
trial. 

The  judgment  is  reversed,  and  the  cause  remanded. 


£ast  Tenn.,  Va,  &  Geo.  Railroad  Co.  v. 

Clark. 

Action  to  recover  Damages  for  Personal  Injuries. 

1.  Contributory  negligence  as  defense;  request  for  explanatory  charge. 
In  an  action  against  a  railroad  company,  to  recover  damages  for  personal 
injuries,  a  charge  which  states  the  correct  rule  as  to  negligence,  but 
ignores  the  evidence  tending  to  show  contributory  negligence,  is  not 
therefore  erroneous ;  the  question  of  contributory  negligence  being  de- 
fensive in  its  character,  and  properly  calling  for  an  explanatory  charge. 

Appeal  from  the  Circuit  Court  of  Talladega. 

Tried  before  tlie  Hon.  Lkrov  F.  Box. 

This  action  was  brought  by  Israel  H.  M.  Clark  against  the 
appellant,  a  corporation  created  under  the  laws  of  Alabama  and 
Tennessee,  to  recover  damages  for  personal  injuries  caused  by 
being  knocked  down  and  run  over  by  one  of  the  defendant's 
trains  of  cars,  on  the  night  of  March  26th,  1881,  whereby  his 
right  hand  was  masiied,  and  so  badly  injured  that  several  of  his 
fingers  were  necessarily  amputated  ;  and  was  commenced  on  the 
14th  March,  1883.  The  defendant  pleaded  not  guilty,  '*  in 
short  by  consent,"  and  a  special  plea  averring  contributory  neg- 
ligence on  the  part  of  the  plaintiff;  and  issue  was  joined  on 
both  of  these  pleas.     At  the  time  the  accident  occurred,  the 
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plaintiff  was  returning  from  Talladega  to  his  home  in  Claj 
county,  and  was  camping  for  the  night,  with  Ben.  Clemens  and 
wife,  near  the  railroad  at  "  Parsons'  Crossing ;"  he  had  been 
driving  a  wagon  drawn  by  three  oxen,  and,  in  unyoking  them, 
one  of  the  oxen  got  loose,  and  crossed  the  railroad  track.  The 
plaintiff,  testifying  as  a  witness  for  himself,  thus  described  the 
accident:  "I  went  in  pursuit  of  the  ox,  and  found  him  50  or 
75  3'ards  beyond  the  railroad,  in  the  public  road.  I  got  the  ox, 
and  caught  hold  of  the  line  on  his  head,  and  drove  him  back  to 
the  railroad.  When  I  got  to  the  railroad,  I  did  not  see  the 
train  at  all,  until  it  was  right  on  me,  and  knocked  me  down.  I 
saw  the  ox  jump,  and  then  the  train  run  over  me,  and  cut  off 
my  hand.  I  was  knocked  senseless,  and  did  not  know  any 
thing  more  until  the  doctor  was  standing  over  me.  After  we 
stopped  to  camp,  a  train  went  down  towards  the  depot,  which 
had  its  headlight  burning,  and  which  rang  the  bell  as  it  ap- 
proached the  crossing.  The  train  that  struck  me  was  going 
north,  and  had  no  head-light  burning,  and  did  not  ring  the  bell, 
nor  blow  the  whistle,  when  approaciiing  the  crossing.  T  heard 
a  train  rattling  and  running  just  as  I  approached  the  track,  but 
thought  it  was  the  train  at  the  depot.  I  did  not  stop  as  I  ap- 
proached the  railroad  track.  I  did  not  see  the  train  until  it 
was  right  at  me  and  knocked  me  down.  It  was  dark  at  the 
time.  I  don't  know  the  hour  of  the  night  when  it  happened. 
We  did  not  stop,  from  the  time  we  left  the  depot  until  we  got 
to  the  said  crossing.  We  went  np  there  for  the  purpose  of 
hunting  a  place  to  camp.  It  was  about  a  half-mile  from  the 
depot."  The  plaintiff  introduced  other  witnesses,  who  testified 
that,  at  the  time  of  the  accident,  the  head-light  of  the  engine 
was  not  burning,  and  that  the  bell  was  not  rung,  nor  the  whistle 
blown,  as  the  train  approached  the  crossing;  but  the  defendant's 
witnesses  contradicted  them  on  both  of  these  points. 

The  court  gave  the  following  (with  other)  charges  to  the 
jury,  at  the  instance  of  the  plaintiff:  2.  "To  approach  a 
public  road  crossing  at  night  with  a  train  or  engine,  without  a 
head-light,  or  without  ringing  the  bell,  or  blowing  the  whistle, 
as  required  by  law,  is  reckless ;  and  if  the  jury  find,  from  the 
evidence,  that  the  defendant  did  this  by  its  servants,  then  they 
were  guifty  of  reckless  conduct ;  and  if  thereby  the  plaintiff 
was  injured  at  such  crossing,  the  defendant  is  guilty."  'S.  "The 
rights  and  duties  of  the  railroad  company  and  the  plaintiff,  at 
a  public  crossing,  are  clearly  defined  by  law,  and  neither  party 
has  the  right  to  disregard  them.  The  railroad  company  is  re- 
quired to  ring  the  bell,  or  blow  the  whistle,  whether  day  or 
night,  one  quarter  of  a  mile  from  the  crossing,  and  continue  to 
do  so  until  the  crossing  is  passed,  and  is  also  required  to  keep 
good  lights  on  their  trains  at  night ;  and   if  the  jury  believe, 
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from  the  evidence,  that  the  plaintiff  was  injured  while  en- 
deavoring to  cross  the  defendant's  railroad,  between  eight  and 
nine  o'clock  at  night,  at  a  public  crossing,  in  March,  1881,  and 
at  the  time  the  railroad  company  did  not  have  good  lights  on 
the  train,  as  required  by  law,  then  the  company  was  guilty  of 
negligence ;  and  if,  by  reason  thereof,  plaintiff  did  not  discover 
the  train  until  it  was  close  to  him,  so  that  he  could  not  get  out 
of  the  way  by  the  use  of  reasonable  diligence  on  his  part,  then 
he  is  entitled  to  recover  such  damages  as  the  evidence  satisfies 
the  jury  he  has  sustained."  4.  "Gross  negligence  on  the  part 
of  the  railroad  company  consists  in  not  doing  those  things 
which  the  law  requires  it  to  do."  5.  "The  defense  of  con- 
tributory negligence  is  not  made  good,  if  the  plaintiff,  after  con- 
tributing by  his  own  negligence  to  place  himself  in  peril,  em- 
ploys proper  diligence  to  extricate  himself,  and  the  defendant 
neglects  to  use  diligence  which  might  have  prevented  the  catas- 
trophe." 8.  "In  the  employment  of  steam  as  a  motive  power, 
railroad  companies  are  held  to  the  exercise  of  extraordinary 
diligence;  and  although  the  jury  may  believe  that  the  plaintiff 
was  imprudent  in  the  first  instance,  in  getting  on  the  track, 
yet,  if  he  made  all  proper  efforts  to  escape  when  the  danger  be- 
came apparent,  and  the  servants  of  the  railroad  company  failed 
to  use  all  the  proper  means  in  their  power,  by  turning  on  brakes, 
and  reversing  the  engine,,  by  which  the  danger  might  be 
avoided,  the  railroad  company  will  be  responsible,  and  such 
original  contributory  negligence,  if  shown,  is  no  defense  to  the 
action.  It  is  not  essential  for  the  plaintiff  to  show  that  the  en- 
gineer perceived  the  obstruction,  if  it  is  shown  that  he  or  his 
steer,  or  both,  were  on  the  track,  and  could  have  been  seen  by 
the  exercise  of  due  diligence,  with  proper  head-light."  The 
defendant  excepted  to  each  of  these  charges,  and  now  assigns 
them  as  error. 

Peitus  &  Dawson,  with  whom  was  D.  T.  Castlebekry,  for 
the  appellant. — The  second  and  third  charges  each  ignore  the 
question  of  contributory  negligence  on  the  part  of  the  plaintiff 
in  getting  into  danger — in  failing  to  listen  and  look  before  he 
went  on  the  track;  and  the  second  also  makes  the  failure  to  ring 
the  bell,  in  such  case,  negligence  per  se. — Railroad  Co.  v. 
Copeland,  61  Ala.  370 ;  Tanner  v.  Railroad  Co.,  60  Ala.  638. 
The  fourth  charge  is  erroneous,  in  making  the  failure  to  do 
any  thing  required  by  law  of  a  railroad  company  gross  negli- 
gence. The  fifth  charge  does  not  state  at  what  stage  the  de- 
fendant's negligence  must  have  occurred,  to  make  it  liable. 
Was  it  before  the  plaintiff  was  in  peril,  or  was  it  after  the  en- 
gineer discovered,  or  could  have  discovered  his  peril? — Tanner 
V.  Railroad  Co.,  60  Ala.  638.     The  eiglith  charge  omits  to  re- 
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quire  the  plaintiff,  after  negligently  getting  on  the  track,  to 
use  diligence  in  discovering  his  peril,  and  allows  him  to  remain 
negligently  on  the  track  until  his  danger  became  apparent,  if 
he  was  diligent  after  he  had  discovered  his  peril.  This  charge 
is  erroneous,  also,  in  defining  the  duties  of  the  railroad.  On 
the  facts  stated,  the  engineer  might  not  have  been  guilty  of 
negligence. 

Parsons  &  Parsons,  contra,  cited  S.  <Sb.  iV.  Ala.  Railroad 
Co.  V.  McLendon,  63  Ala.  266 ;  Farley  v.  Smith,  39  Ala.  38 ; 
Cook  V.  Central  R.  R.  Co.,  67  Ala.  533 ;  Tanner  v.  L.  &  N. 
Railroad  Co.,  60  Ala.  621 ;  Gothard  v.  Ala.  Great  So.  Rail- 
road Co.,  67  Ala.  114;  M.  <&  C.  Railroad  Co.  v.  Copeland,  61 
Ala.  376. 

STONE,  J. — In  the  argument  of  counsel  it  is  contended,  that, 
the  Circuit  Court  eri-ed  in  giving  each  of  the  charges  numbered 
2,  3,  4,  5,  and  8.  We  do  not  think  there  is  reversible  error  in 
either  of  these  charges.  If  there  M^as  evidence  tending  to  show 
contributory  negligence  (we  do  not  decide  there  was  such  evi- 
dence), that  would  present  a  phase  of  the  question  defensive  in 
its  character,  and,  at  most,  would  call  for  an  explanatory  cliarge. 
To  put  the  court  in  error,  such  charge  must  be  asked  by  the 
party  who  conceives  himself  aggrieved  by  the  court's  rulings. 
These  principles  have  been  so  often  declared,  that  it  is  needless 
to  cite  authorities,  other  than  those  noted  on  the  brief  of 
counsel. 

The  judgment  of  the  Circuit  Court  is  aflSrmed. 


Flournoy  &  Epping  v.  Oivens. 

Garnishment  on  Judgment. 

1.  Wife's  earnings,  commingled  with  funds  belonging  to  statutory  estate; 
not. reached  by  garnishrnent  against  borrower. — When  a  promissory  note 
is  taken  for  money  loaned,  whether  paya1)le  to  the  wile  directly,  or  to 
the  husband  as  her  agent,  a  creditor  of  the  husband  can  not  reach  and 
subject  any  part  of  the  debt,  by  garnishment  against  the  maker  of  the 
note,  because  a  part  of  the  money  arose  from  the  separate  earnings  of  the 
wife,  and  were  mingled  with  other  moneys  belonging  to  her  statutory 
■estate. 

Appeal  from  the  Circuit  Court  of  Pike. 
Tried  before  the  Hon,  JopN  D.  Hubbard. 
Vol.  i,xxiv. 
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The  appellants  in  this  case,  suing  as  partners,  recovered  a 
judgment  in  said  court,  on  the  18th  April,  1882,  against  W,  T. 
Owens  and  others ;  and  sued  out  a  garnishment  on  it  against 
J.  F.  &  W.  C.  Cameron,  as  the  debtors  of  said  Owens.  The 
garnishees  appeared,  and  filed  an  answer,  denying  any  indebt- 
edness; but  their  answer  was  contested  by  the  plaintiffs,  and 
an  issue  was  thereupon  made  up  between  them.  On  the  trial 
of  this  issue,  as  the  bill  of  exceptions  shows,  the  garnishees 
were  examined  on  oath  by  the  plaintiffs,  and  stated  that,  '*in 
the  spring  of  1882,  they  obtained  $200  from  said  W.  T.  Ow- 
ens, at  ditferent  times,  and  in  separate  amounts,  for  which  they 
executed  two  promissory  notes,  each  for  $100,  one  payable  to 
Mrs.  Sallie  Owens,  wife  of  said  W.  T.  Owens,  and  the  other  to 
said  W.  T.  Owens  as  agent  of  Sallie  Owens ;  and  that  the  said 
W.  T.  Owens  stated,  at  the  time  he  let  them  have  the  money, 
that  it  belonged  to  his  wife."  Mrs.  Owens,  lieing  examined  as 
a  witness  on  the  part  of  the  garnishees,  testified,  among  other 
things,  "that  in  August,  1879,  she  and  her  husband  had  agreed 
that  all  the  money  she  could  make  by  her  labor,  and  from  keep- 
ing boarders,  was  to  belong  to  her,  and  be  her  property ;  that 
she  made  as  much  as  $300  or  $400  by  keeping  boarders,  making 
about  $25  per  month,  and  as  much  as  $25  or  $30  by  selling 
milk ;  that  the  money  so  made  by  her  was  kept  separate  from 
her  other  money,  which  belonged  to  her  separate  estate,  until 
it  amounted  to  ten  or  twenty  dollars,  and  was  then  sometimes 
mixed  with  her  other  moneys ;  that  the  money  loaned  to  the 
garnishees  may  have  been  taken  from  the  funds  sometimes  so 
mixed,  but  some  of  the  several  amounts  loaned  were  not  mixed  ; 
that  the  money  loaned  was  hers,  and  was  taken  to  reimburse 
her  estate  for  money  used  b}'  her  husband,  unless  it  was  such 
part  thereof  as  was  her  statutory  estate,  as  she  had  money  loaned 
out  in  small  sums  which  belonged  to  her  statutory  estate,  and 
when  collected,  as  it  often  was,  it  was  loaned  out  again ;  and 
that  some  of  the  money  loaned  to  the  garnishees,  as  she  recol- 
lected, was  so  collected  and  loaned."  W.  T.  Owens  testified 
also,  in  behalf  of  the  garnishees,  substantially  the  same  as  Mrs. 
Sallie  Owens.  There  was  other  testimony  in  the  case,  as  to 
the  amount  of  property  which  Mrs.  Owens  held  as  a  statutory 
estate,  the  amoufit  of  her  money  which  her  husband  had  re- 
ceived ^nd  used,  and  the  value  of  property  which  he  h^d  con- 
veyed to  her;  but  these  matters  are  immaterial,  as  the  questions 
involved  are  not  decided  by  this  court. 

The  court  charged  the  jury,  "that  if  they  believe  the  money 
loaned  was  the  proceeds  of  a  boarding-house,  and  Mrs.  Owens 
took  it  to  reimburse  herself,  at  the  mstance  of  her  husband, 
for  moneys  of  hers  which  had  been  used  by  him.  and  not  paid 
or  accounted  for  to  her,  then  tlie  garnishees  are  not  liable,  un- 
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less  there  was  fraud  in  the  transaction."  The  plaintiffs  ex- 
cepted to  this  charge,  and  requested  the  following  cliarges, 
which  were  in  writing:  1.  "If  the  jury  find,  fron)  the  evi- 
dence, that  the  money  acquired  bj  the  wife's  earnings  was  mixed 
by  her  with  moneys  belonging  to  her  separate  estate,  so  that  it 
could  not  be  distinguished,  and  said  money  had  not  been  turned 
over  to  her  to  reimburse  her  for  money  which  her  husband 
owed  her,  and  the  money  loaned  was  from  the  funds  so  mixed, — 
then  the  jury  must  find  for  the  plaintiffs."  2.  "  If  the  jury 
find,  from  the  evidence,  that  the  money  acquired  by  the  earn- 
ings of  the  wife  was  mixed  and  mingled  by  her  with  moneys 
belonging  to  her  separate  estate,  and  that  she  was  not  able  to 
identify  the  one  from  the  other ;  and  if  the  money  loaned  was 
taken  from  the  funds  so  mixed,  and  it  could  not  be  identified, — 
then  the  plaintiffs  are  entitled  to  recover."  The  court  refused 
each  of  these  charges,  and  the  plaintiffs  excepted  to  their  re- 
fusal. 

The  charges  given  by  the  court,  and  the  refusal  of  the  charges 
asked,  are  now  assigned  as  error. 

J.  D.  Gardner,  for  the  appellants,  cited  Drake  on  Attach- 
ments, §  199 ;  2  Wait's  Actions  &  Defenses,  211 ;  Saunders 
V.  Garrett,  33  Ala.  454. 

BRICKELL,  C  J. — We  think  it  very  clear,  whatever  may 
have  been  the  reasons  inducing  it,  that  the  judgment  rendered 
by  the  Circuit  Court  is  free  from  error.  The  undisputed  facts 
are,  that  the  promissory  notes  made  by  the  garnishees,  the 
amount  of  which  it  was  sought  to  condemn  to  the  satisfaction 
of  the  plaintiffs'  judgment,  were  given  for  money  loaned.  At 
the  time  of  the  loan,  the  defendant  in  the  judgment  stated,  that 
the  money  was  the  property  of  his  wife ;  and  one  of  the  notes 
was  made  payable  directly  to  her,  and  the  other  to  the  husband 
as  her  agent.  On  this  state  of  facts,  j)ri?na  facie^  the  notes 
were  the  property  of  the  wife,  upon  which  in  her  onvti  name 
she  could  have  maintained  an  action  at  law.  The  presumption 
of  ownership  in  the  wife  it  was  proposed  to  repel,  by  evidence 
that  at  least  a  part  of  the  moneys  loaned,  if  not  the  whole,  was 
her  earnings,  which  were  not  her  separate  property,  and  which 
were  liable  to  the  payment  of  the  debts  of  her  husband.  The 
insuperable  difficulty  is,  that  tlie  wife  is  not  a  party  to  the 
record,  and  can  not  be  made  a  party ;  and  in  her  absence,  a 
judgment  can  not  be  rendered,  which  will  affect  and  conclude 
iier  rights.  And  if  the  judgment  would  not  be  conclusive  upon 
her,  the  garnishee  would  be  placed  in  the  peril  of  a  double 
recovery,.if  subsequently  she  shquld  sue  upon  the  notes. — Simp- 
son V.  Tippin,  5  Stew.  &  Port.  208. 
Vol.  lxxiv. 
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The  statute  (Code  of  1S75,  §  3302)  which  authorizes  the  call- 
ing in  of  a  person  claiming  a  debt  it  is  sought  to  reach  by  gar- 
nishment, to  contest  with  tlie  creditor  the  right  to  such  debt,  is 
not  applicable  to  a  case  of  this  character,  in  which  a  creditor 
of  the  husband  seeks  to  subject  dehis  prima  facie  the  separate 
statutory  estate  of  the  wife. — Saunders  v.  Garrett,  33  Ala.  454. 
If  it  was,  there  has  been  no  notice  issued  to  the  wife,  and  no 
issue  formed  between  her  and  the  garnishing  creditor,  the  de- 
termination of  which  could  bind  her;  and  according  to  the  case 
last  cited,  if  such  notice  had  issued,  it  would  have  been  a  nullity, 
which  she  could  properly  disregard.  The  remedy  by  garnish- 
ment has  not  been  by  the  statute  extended  to  a  case  of  this 
character,  as  it  has  not  been  to  other  cases,  in  which  it  is  the 
peculiar  province  of  a  court  of  equity  to  interpose. 

Whether  the  rulings  of  the  Circuit  Court  can  be  maintained, 
as  abstract  propositions  of  law,  is  unimportant.  The  judgment 
rendered  reached  the  proper  result,  and  it  must  be  affirmed. 


South  and  l^ortli  Ala.  Railroad  Co.  v. 

Wood. 

Action  against  Railroad  Company,  as  Common  Carrier,  for 
failing  to  deliver  Freight. 

1.  Judicial  knowledge ;  capacity  of  railroad  car. — The  courts  can  not 
take  judicial  knowledge  of  the  rule  for  the  measurement  of  corn  in  the 
shuck,  nordeclare  that  a  railroad  car  twenty-six  feet  long,  eight  feet  wide, 
and  four  feet  high,  can  not  hold  three  hundred  bushels  of  corn  in  the 
shuck. 

Appeal  from  the  Circuit  Court  of  Blount. 

Tried  before  the  Hon.  Leroy  F.  Box. 

This  action  was  brought  by  Edmund  A.  Wood,  against  the 
appellant,  a  domestic  corporation  ;  and  was  commenced  before  a 
justice  of  the  peace,  on  the  12th  July,  1876.  The  complaint, 
tiled  in  the  Circuit  Court  on  appeal,  claimed  seventy-tive  dol- 
lars as  damages  for  tFie  failure  to  deliver  certain  goods,  the 
property  of  the  plaintiff,  viz.,  "  seventy-four  bushels  of  corn,  re- 
ceived by  said  defendant  as  a  common  carrier,  to  be  delivered 
to  L.  K.  Moss,  at  Jemison  Station,  Alabama,  for  a  reward ; 
which  the  defendant  failed  to  do."  The  case  has  been  several 
times  tried,  each  trial  resulting  in  a  verdict  and  judgment  for 
the  plaintiff ;  but,  on  appeal  to  this  court,  each  of  these  judg- 
29 
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ments  was  reversed,  and  the  cause  was  remanded. — See  the  re- 
ports of  the  case,  in  Q6  Ala.  167,  and  71  Ala.  215. 

On  the  last  trial,  as  the  bill  of  exceptions  now  shows,  the 
plaintiff  proved  that  he  purchased  from  one  Copeland,  near 
Blountsville  in  said  county,  300  bushels  of  corn  in  the  shuck, 
and  employed  said  Copeland  and  others  to  haul  the  corn  to  the 
defendant's  depot  at  Bangor,  and  there  deliver  it  to  the  defend- 
ant, to  be  transported  on  the  defendant's  cars  to  Jemison 
Station,  consigned  to  L.  K.  Moss,  who  lived  near  that  station 
on  the  defendant's  road ;  and  the  plaintiff's  witnesses  testified 
to  their  delivery  of  the  corn  at  Bangor  to  one  Musgrove,  the 
defendant's  agent,  in  one  of  the  defendant's  cars,  and  to  their 
measurement  of  the  corn  as  delivered.  These  witnesses  testi- 
fied, "  that  the  corn  was  of  good  quality,  and  reasonably  well 
slip-shucked ;"  that  the  full  quantity,  300  bushels,  was  deliv- 
ered ;  that  they  measured  it  by  a  tub,  or  barrel,  "  which  was 
shucked  and  shelled  out,  and  found  to  contain  one  bushel,  one 
peck  and  a  half,"  but  was  counted  as  containing  one  bushel  and 
one  peck  ;  that  the  car,  when  all  the  corn  was  delivered,  was 
about  two-thirds  full,  and  was  then  locked  by  said  Musgrove, 
the  defendant's  agent.  Other  witnesses  for  the  plaintiff  tes- 
tified, that  when  the  car  was  opened  at  Smith's  Mill  (where 
said  Moss  lived),  about  eight  days  afterwards,  and  the  corn  was 
delivered  to  said  Moss,  "  the  car  was  not  over  half-full,  and  the 
corn  measured  out  but  a  fraction  over  224  bushels."  Said  Mus- 
grove testified,  as  a  witness  for  defendant,  that  an  ordinai-y  car- 
load of  corn,  shipped  in  the  shuck,  would  contain  from  285  to 
300  bushels,  and  that  he  so  informed  plaintiff'  while  negotiating 
for  the  shipment  of  the  corn  ;  and  the  conductor  of  the  train 
by  which  the  corn  was  shipped,  testifying  as  a  witness  for  the 
defendant,  stated  that  the  car  was  '*  twenty-six  (26)  feet  long 
in  the  clear,  eight  (8)  feet  wide  in  the  .clear,  and  about  six  (6) 
feet  six  (6)  inches  high  in  the  middle,  but  not  so  high  at  the 
sides."  The  case  seems  to  have  turned  on  the  question,  how 
much  corn  was  delivered  by  the  plaintiff  on  the  car  at  Bangor, 
for  shipment  to  Moss  at  Jemison ;  the  defendant  contending 
that  the  full  quantity  received  was  delivered  to  said  Moss.  The 
defendant  requested  the  court  to  give  several  charges  to  the 
jury,  seven  in  number,  each  asserting  in  substance,  but  in 
varying  phraseology,  that  a  car  of  the  dimensions  stated  could 
not  contain  300  bushels,  and  that  if  the  car  was  only  two-thirds 
full,  when  all  of  the  plaintiff's  corn  had  been  placed  in  it,  no 
more  than  225  bushels  could  have  been  received  by  the  de- 
fendant. The  refusal  of  these  several  charges  is  now  assigned 
as  error. 

Thos.  G.  Jones,   with  Jno.  W.  Inzer,  for   the   appellant. 
Vol.  lxxiv. 
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Courts  can  not  shut  their  eyes  to  what  is  known  by  every  person 
of  ordinary   intelhgence  within   tlieir  jurisdiction.     They  are 
bound  to  take  judicial  notice  of  the  standards  of  weights  and 
measures,  as  established   by  law,  and   that  contracts  for  any 
thing  to  be  sold  and  delivered  in  this  State  must  be  construed 
by  those  standards.— Code,  §§  1460-61.     They  take  judicial 
notice  of  the  customs  of  merchants,  and  the  usages  of  trade ; 
of  the  general  course  of  the  transactions  of  human  life,  and 
whatever  ought  to  be  known  within  their  jurisdiction  ;  of  the 
meaning  of  terms  and  phrases  in  ordinary  use  ;  of  the  mechan- 
ical and  chemical  processes  employed  in  the  art  of  photography, 
the  scientific  principles  on  which  they   are   based,  and   their 
results ;    of  the  fair  and   reasonable   value  of  cattle ;   of    the 
manner  in  which  warehouses  for  the  construction  of  cotton  are 
constructed  ;  of  things  which  belong  to  the  general  domain  of 
knowledge  and  science  ;  of  things  whicli  must  happen  according 
to  the  laws  of  nature,  and  of  any  thing  that  is  matter  of  com- 
mon  knowledge  and   use  among  the  people  throughout  the 
country.— Solo)non  v.   The  State,  28  Ala.  S3 ;     Ward  v.   The 
Stats,  22  Ala.  16 ;  Sterne  v.  The  SUU,  20  Ala.  43 ;  Luke  v. 
Calhoun  County,  52  Ala.  115 ;  S.  <&  N.  Ala.  Railroad  Co.  v. 
IJenlein,  52  Ala.    607  ;    liagan  v.   The  State,  52  Ala.  375 ; 
Braion  v.  Fiper,   91  U.  S.  42 ;  Ores.  Eq.  Ev.  294 ;  Taylor's 
Ev.  §  4,  note  2;  Hoare  v.  SUverlocke,  12  Ad.  &  El.  JSf.  S."'624; 
Jioss  V.  Boswell,  60  Indiana,  240 ;  Bailey  v.  Kal.  Puh.  Co., 
40  Mich.  256  ;  TomUnson  v.  Greenfield,  31  Ark.  557.     Mathe- 
matical truths  are  matters  of  absolute  certainty  ;  and  whenever, 
on  the  undisputed   facts  of  a  case,  the  bulk  or  quantity  of  an 
article  can  l)e  demonstrated  to  a  mathematical  certainty,  the 
problem  becomes  a  question  of  law,  and  the  court  should  in- 
struct the  jury  as  to  the  result.     Many  arithmetics  contain  rules 
for  ascertaining  the  number  of  bushels  of  corn   in   a  crib,  or 
other  building;  and  common  experience,  among  persons  en- 
gaged in  buying  and  selling  corn,  has  demonstrated  that  three 
bushels  of  corn  in  the  shuck  make  one  bushel  of  shelled  corn. 
These  are  matters  of  common  experience,  and  of  at  least  prox- 
imate certainty  ;  and  it  was  the  duty  of  the  court  to  instruct 
the  jury  as  to  them,  instead  of  remitting  the  decision  of  the 
case  to  the  unknown  quantities  which  enter  into  the  verdict  of 
a  jury. 

STONE,  J. — Much  that  enters  into  and  shapes  human  trans- 
actions is  so  general  and  uniform  in  its  operation,  as  to  be 
reducible  to  a  rule.  The  How  of  water,  the  alternation  of  the 
Reasons,  seed-time  and  harvest,  the  operation  of  mechanical 
powers,  are  of  this  class.  So,  whether  certain  language  is  or 
not,  in  its  very  nature,  obscene  or  insulting ;  whether  a  weapon 
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of  a  particular  kind  is,  or  is  not  deadly  ;  what  effect  a  serious 
wound  in  a  vital  part  will  have  ;  what  are  fermented,  and  what 
distilled  spirits ;  these,  and  many  other  factors  in  judicial  de- 
termination, are  so  generally  known  as  to  dispense  with  all 
proof  of  them,  as  a  general  rule.  All  men  know  them,  and 
therefore  they  need  not  be  proved.  This  is  sometimes  called 
judicial  knowledge;  frequently,  common  knowledge. 

We  do  not  think,  however,  that  the  rule  for  the  measure- 
ment of  corn  in  the  shuck  falls  within  this  class.  True,  we 
know  that  a  cubic  yard,  which  consists  of  twenty-seven  cubic 
feet,  can  not  contain  one  hundred  bushels  of  corn  in  the  shuck. 
Can  we  know  preciseh'  what  it  will  hold  ?  Is  there  any  gen- 
erally known,  inflexible  rule  on  the  subject?  So  much  must 
depend  on  the  variety  and  quality  of  the  corn,  and  the  quantity 
of  shuck  left  upon  it,  that  no  lixed  rule  can  be  declared.  Sup- 
pose we  were  to  declare  that  a  box  car  28  x  8  x  4  feet  can  not  hold 
300  bushels  of  corn  in  the  shuck.  Can  we,  wath  any  proximate 
certainty,  say  how  much  it  will  contain?  A  result,  so  variable 
as  this,  can  not  become  a  rule,  and  hence  can  not  become  a 
subject  of  judicial  cognizance.  As  we  said,  when  this  case  was 
before  us  at  a  former  term  (71  Ala.  215),  "we  have  nothing 
to  do  with  these  questions.  The  jury  found  there  was  a  loss, 
and  we  can  only  inquire  whether  the  law  for  their  government 
was  correctly  given  in  charge  to  them." — Whar.  Ev.  §§  329  et  seq. 

There  is  no  error  in  the  record,  and  the  judgment  of  the 
Circuit  Court  is  affirmed. 


Comer  v.  Sheehan. 

Action  for  Rent,  hy  Mortgagee,  against  Mortgagor'' s  Tenant. 

1 .  Extirujuishment  of  rent,  hy  tripartite  agreement  between  landlord,  his 
creditor,  and  tenant. — A  tripartite  agreement  between  the  landlord,  his 
creditor,  and  the  tenant  or  lessee,  by  which  the  latter  assumes  the  land- 
lord's pre-existing  debt  to  the  amount  of  the  stipulated  rent  for  the  year, 
executing  to  the  creditor  his  negotiable  i)romiss()ry  notes  secured  by 
mortgage,  which  the  creditor  accepts  in  satisfaction,  pro  tanto,  of  the 
landlord's  indebtedness  to  him,  entering  a  credit  as  for  a  partial  pay- 
ment, operates  on  the  principle  of  novation  and  substitution,  and  effects 
an  extinguishment  of  the  original  debts  between  the  parties. 

2.  Rents  and  profits,  as  hehveen  mortgagor  and  mortgagee. — As  against 
all  the  world,  except  the  mortgagee  and  those  claiming  under  him,  the 
mortgagor  is  regarded  as  the  owner  of  the  mortgaged  property,  and  has 
the  right  to  conveyor  lease  them,  subject  to  the  mortgage;  and  he  is 
entitled  to  the  rents  and  profits,  even  after  the  law-day  and  default  made, 
until  they  are  intercepted  by  some  active  assertion  of  claim  on  the  part 
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of  the  mortgagee,  either  by  notice  to  the  tenant  in  possession,  or  by  bill 
in  equity  to  foreclose. 

3.  Lease  of  premises  by  mortgagor. — Under  a  mortgage  of  lands  which 
are  subject  to  an  outstanding  lease,  the  mortgagee  is  regarded  as  the 
assignee  of  the  reversion,  and  is  entitled  to  the  rents  past-due  and 
unpaid,  as  well  as  those  afterwards  accruing,  though  the  tenant  is  justi- 
fied in  paying  them  to  the  mortgagor,  until  they  are  intercepted  by  notice, 
or  proper  legal  proceedings ;  but,  when  the  lease  is  made  by  the  mort- 
gagor after  the  execution  of  the  mortgage,  it  is  not  binding  on  the  mort- 
gagee, who  may  annul  it  at  pleasure,  and  eject  the  lessee  as  a  trespasser ; 
and  he  can  not  treat  the  lessee  as  his  tenant,  by  merely  giving  him 
notice  to  pay  rent. 

4.  Purchase  by  mortgagee  at  sale  under  power;  notice  to  tenant  in  pos- 
session.— When  a  mortgagee  becomes  the  purchaser  at  his  own  sale 
under  a  power  in  the  mortgage,  the  sale  is  valid  as  between  the  parties, 
notwithstanding  the  statute  of  frauds,  unless  set  aside  within  two  years; 
and  if  the  land  is  in  the  possession  of  a  tenant,  under  a  lease  executed 
by  the  mortgagor  subsequent  to  the  mortgage,  statutory  notice  to  him 
by  the  mortgagee,  as  such  purchaser,  "  vests  in  him  the  right  to  the 
possession  in  the  same  manner  as  if  such  tenant  had  attorned  to  him  " 
{Code,  §  2878) ;  but,  while  he  may,  possibly,  thereby  accjuire  a  right  to 
maintain  an  action  for  future|use  and  occupation,  he  can  not  recover 
rents  past-due  and  unpaid,  which  the  mortgagor  had  already  transferred 
to  another. 

Appeal  from  the  Circuit  Court  of  Barbour. 

Tried  before  the  Hon.  H.  D.  Clayton. 

Tliis  action  was  l)ronght  by  Hugh  M.  Comer,  as  surviving 
partner  of  Bates  &  Coiner,  against  Daniel  T.  Sheehan  ;  and 
was  commenced  on  the  3d  December,  1883.  By  his  complaint, 
the  plaintiff  claimed  of  the  defendant  "four  hundred  dollars 
due  by  him  on  the  1st  December,  1883,  for  the  rent  of  a  ware- 
house in  the  city  of  Eufaula,  Alabama,  for  the  months  of  Oc- 
tober and  November,  and  a  portion  of  the  month  of  Septem- 
ber, 188;^;  which  said  sum,  with  interest  thereon  from  the  1st 
December,  1883,  is  due  and  unpaid."  The  defendant  pleaded, 
*'in  short  by  consent,  1st,  the  general  issue;  2d,  payment  of  all 
the  rent ;  3d,  leave  to  prove  any  special  matter  of  defense  not 
requiring  a  sworn  plea ;"  and  issue  was  joined  on  these  pleas. 
On  the  trial,  as  the  bill  of  exceptions  shows,  the  facts  were 
agreed  on,  and  reduced  to  writing;  and  on  these  facts,  the 
-court  charged  the  jury,  on  the  request  of  the  defendant,  that 
they  must  find  for  him,  if  they  believed  the  evidence.  The 
plaintiff  excepted  to  this  charge,  and  he  here  assigns  it  as  error. 

McKler(A'  &  Comer,  for  appellant. — A  mortgagor  in  posses- 
sion, after  the  law-day  and  default  made,  or  condition  broken, 
is  only  the  tenant  at  will,  or  by  sufferance,  of  the  mortgagee; 
and  while  he  may  receive  the  rents,  so  long  as  he  is  allowed  to 
remain  in  possession  by  himself  or  tenants,  this  right  ceases 
when  the  mortgagee  enters,  or  when  the  purchaser  at  the  mort- 
gage sale  gives  notice. — DuvoTs  Heirs  v.  McLoskey^  1  Ala.  708; 
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Mansony  <&  Hurtel  v.  U.  S.  Bank^  4  Ala.  746 ;  Coker.  v.  Pear- 
sail,  6  Ala.  542 ;  Smith  v.  Taylor,  9  Ala.  633 ;  Ilutchinsoh  v. 
Bearing,  20  Ala.  798 ;  Kiiox  v.  Easton,  38  Ala.  356 ;  Micou 
V.  Ashurst,  55  Ala.  607  ;  Woorhoard  v.  Parsons,  59  Ala.  628 ; 
Otis  V.  McMillan  cfe  Son,  70  Ala.  53;  Johnston  &  Stewart  v. 
Piddle,  70  Ala.  225  ;  Branch  Bank  v.  Fry,  23  Ala.  770 ; 
Marx  V.  Marx,  51  Ala.  222;  Jones  on  Mortgages,  vol.  1,  §§ 
773-80.  If  a  mortgagor,  while  so  in  possession  after  default 
made  and  condition  broken,  can  make  a  valid  lease  for  one  year, 
collect  the  entire  rent  in  advance,  or  transfer  it  for  value  to  a 
third  person,  to  the  injury  or  destruction  of  the  mortgagee's 
rights,  he  may  do  so  for  fiv^e,  ten,  or  any  other  number  of  years, 
within  the  limits  of  a  lawful  lease.  But  the  rent  sued  for  was 
in  fact  past-due  and  unpaid,  and  the  bank  was  not  entitled  to 
protection  as  an  assignee  for  valuable  consideration  without 
notice;  being  chargeable  with  constructive  notice  of  the  mort- 
gage, and  having  only  given  the  mortgagor  credit  on  an  exist- 
ing indebtedness. — Loeh  tfe  Bro.  v.  Plash  Brothers,  65  Ala. 
542.  In  addition  to  his  rights  as  mortgagee,  the  plaintiff  be- 
came the  purchaser  at  the  sale  made  under  the  power  in  the 
mortgage;  and  having  given  the  statutory  notice  to  the  tenant 
in  possession,  the  right  of  possession  thereby  vested  in  him,  by 
the  express  words  of  the  statute,  "in  the  same  manner  as  if 
such  tenant  had  attorned  to  him." — Code,  §  2878.  These  words 
are  without  meaning  or  effect,  unless  they  dispense  with  the 
necessity  of  an  attornment  by  the  tenant,  and  create  the  rela- 
tion of  landlord  and  tenant  between  the  purchaser  and  the 
person  so  in  possession  ;  and  where  this  relation  exists,  an 
action  for  rent  due  and  unpaid  may  be  maintained. 

Watts  &  Son,  and  S.  H.  Dent,  contra. — On  the  admitted 
facts,  the  plaintiff  might  have  maintained  ejectment  against  the 
defendant,  and  might  have  ejected  him  as  a  trespasser;  but 
there  was  no  privity  between  them,  and  he  could  not  maintain 
an  action  for  rent. — 1  Jones  on  Mortgages,  §  777 ;  Taylor's 
Landlord  &  Tenant,  §§  120-21 ;  Shumak£  v.  Nehns,  25  Ala. 
126;  Smith  v.  Houston,  16  Ala.  Ill;  McCuan  v.  Tanner,  54 
Ala.  84  ;  Bisquayv.  Jennelot,  10  Ala.  245  ;  Langf(yrdv.  Green^ 
52  Ala.  103  ;  Kennon  v.  Wright  cfc  Frazier,  70  Ala.  434.  If 
the  plaintiff  had  been  the  assignee  of  the  reversion,  he  could 
not  have  recovered  under  his  complaint. —  Wise  v.  Falkner,  51 
Ala.  362.  -His  purchase  at  the  sale  under  the  mortgage  gave 
him  no  additional  rights,  since,  as  mortgagee,  he  was  entitled 
to  the  possession  after  the  law-day  and  default,  and  might  have 
recovered  it  by  action;  nor  is  there  any  proof  that  he  lias  ever 
received  any  conveyance  as  purchaser,  or  made  any  demand 
for  the  rents.     But  there  could  be  no  recovery  of  rent  eo  nonv- 

VOL.    LXXIV, 


1883.]  OF  ALABAMA.  455 

[Comer  v.  Sheehan.] 

ine,  since  that  was  extinguished  by  the  original  contract  betvveen 
Hart,  Sheehan,  and  the  bank. — Knighton  v.  Curry^  62  Ala. 
404;   Underwood  V.  Lovelace^  61  Ala.  155. 

_  SOMERVILLE,  J.— The  suit  is  one  brought  by  the  ])lHin- 
tiflf  against  the  defendant,  claiming  the  sum  of  four  hundred 
dollars,  alleged  to  be  due  "  for  the  rent  of  a  warehouse  in  the 
city  of  Eufaula,"  for  the  last  quarter  of  the  yej^r  1883.  Xo 
relation  of  landlord  and  tenant  is  averred  to  exist  between  the 
parties,  nor  is  there  any  statement  in  the  complaint  of  any 
promise,  express  or  implied,  by  the  defendant,  to  pay  the 
amount  claimed  to  the  plaintiff,  nor  of  facts  from  which  such 
a  promise  may  be  inferred. 

It  is  disclosed  by  evidence,  that  the  plaintiff's  claim  was 
based  upon  the  fact  of  being  mortgagee  in  a  mortgage  convey- 
ance of  the  warehouse  premises,  and  also  of  being  2^ purchaser 
at  his  own  sale,  made  under  a  power  contained  in  the  mortgage. 
The  premises  were  owned  b}'  one  Hart,  who  mortgaged  them 
to  the  plaintiff,  in  February,  1881,  with  power  of  sale  on  de- 
fault. After  the  execution  of  this  mortgage.  Hart  leased  the 
premises  to  the  defendant,  Slieehan,  for  about  the  sum  of  two 
thousand  dollars;  the  rental  year  commencing  August  the  first, 
1883,  and  ending  August  the  lirst,  1884.  The  entire  amount 
due  for  rent  was  settled  by  the  following  arrangement  made 
between  the  plaintiff,  the  defendant,  and  the  Eufaula  National 
Bank  :  Hart  owed  the  bank,  and  the  latter  agreed  to  take  Shee- 
han's  notes  for  an  amount  equal  to  the  rent,  and  discharge 
Hart,  jpw  tanto,  on  his  indebtedness.  'I  hese  notes  were  given 
in  the  form  of  commercial  paper,  payable  to  Hart,  or  bearer, 
and  were  delivered  immediately  to  the  bank,  being  secured  by 
a  mortgage  executed  to  the  latter  by  Sheehan.  Hart  received 
a  corresponding  credit  on  his  indebtedness.  *Oneof  these  notes, 
for  four  hundred  dollars,  fell  due  on  December  1st,  1883, — the 
only  one  necessary  to  be  particularly  considered,  as  the  claim 
made  in  this  action  is  predicated  upon  it. 

The  mortgaged  property  was  advertised  by  Comer,  the  mort- 
gagee, and  sold  under  the  power  of  sale  conferred  by  it;  the 
proceedings  being  in  all  respects  regular,  and  he  becoming  the 
purchaser  at  his  own  sale,  on  November  15,  1883.  On  the 
twenty-seventh  of  the  same  month,  and  prior  to  the  liist  of 
December,  1883,  the  plaintiff,  as  purchaser,  gave  notice  to  the 
defendant,  as  tenant  in  possession,  of  the  fact  of  his  purchase, 
and  that  the  property  had  not  been  redeemed, — all  in  full  ac- 
cordance with  the  requirements  of  the  statute. — Code,  1876, 
§  2878. 

The  court  below  charged  the  jury,  under  tliis  state  of  facts, 
that  the  plaintiff  was  not  entitled  to  a  recovery  of  the  rent  sued. 
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for,  and  that  they  must  find  for  the  defendant,  if  they  believed 
the  evidence. 

It  is  a  material  consideration,  of  primary  imporj;anee,  that 
the  arrangement  made  between  Sheehan,  Hart  and  the  bank, 
which  was  tripartite  in  its  nature,  created  a  new  contract,  which 
operated  as  a  payment  of  the  rent-debt,  on  a  principle  analo- 
gous to  that  of  novation  and  substitution.  The  principle  is, 
that  where  several  persons  are  mutually  indebted  to  each  other, 
they  may,  by  agreement  amongst  themselves,  vary  their  respec- 
tive liabilities,  and  substitute  one  debt  in  the  place  of  another. 
"  By  a  mutual  contract  and  arrangement,'-  says  Mr.  Addison, 
"  between  all  the  parties  interested — creditor,  debtor,  and  payee 
— the  original  debts  are  extinguished,  and  the  annihilation  of 
those  debts  is  a  sufiicient  consideration  for  the  promise  to  pay 
the  new  d^bt."— 1  Add.  Contr.  (Amer.  Ed.)  §  373,  p.  52S. 
The  term  novation  has  been  defined  to  be,  "  a  transaction 
whereby  a  debtor  is  discharged  from  his  liability  to  his  original 
creditor,  by  contracting  a  new  obligation  in  favor  of  a  new 
creditor,  by  order  of  his  original  creditor." — 1  Parsons  Contr. 
217*;  Pothier's  Ot)lig.  546-549. 

The  legal  effect  of  the  present  transaction,  in  our  judgment, 
was,  by  mutual  agreement  of  all  the  contracting  parties,  an  as- 
sumption by  Sheehan  of  a  portion  of  Hart's  debt  to  the  bank, 
equal  in  amount  to  his  own  debt  due  to  Hart,  which  was  for  the 
rent.  It  was  distinctly  agreed,  that  Hart's  debt  should  be  dis- 
charged, pro  tanto;  and  the  law  operated  to  discharge  Sheehan's 
debt,  by  the  intervention  of  a  new  creditor,  who  was  substi- 
tuted, by  consent,  for  the  old  one,  thus  liberating  him  from  all 
obligation  to  pay  Hart  any  thing.  The  essential  nature  of  the 
transaction  can  not  be  varied  by  the  fact,  that  the  notes  of 
Sheeiian  were  madg  payable  to  "  Hart,  or  bearer,"  as  they  were 
delivered  immediately  to  the  bank,  and  do  not  appear  to  have 
even  passed  through  the  hands  of  the  nominal  payee,  the  use 
of  whose  name  was  conventional  merely,  or  else  for  the  purpose 
of  super-adding  his  conditional  liability  as  indorser.  The  trans- 
action was  not  a  mere  transfer  of  the  rent-notes  of  Sheehan  to 
the  bank,  but  rather  the  assumption  by  Sheehan  of  a  portion 
of  Hart's  debt  to  the  bank,  equal  in  amount  to  the  rent  debt, 
and  based  upon  it  as  a  legal  consideration. 

The  case  must,  therefore,  be  regarded  as  one  of  a  lease  made 
by  a  mortgagor,  subject  to  the  rights  of  the  mortgagee,  where 
the  tenant  has  undertaken  to  pay  the  entire  rent  for  the  year  in 
advance. 

The  plaintiff  bases  his  right  of  recovery,  as  we  have  said, 

both  upon  the  fact  of  being  mortgagee,  nr\6.  purchaser,  at  his 

own  sale,  of  the  equity  of  redemption.     The  defense  of  the 

.tenant  is  based  on  the  theory,  that  the  plaintiff  is  not  entitled 
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to  the  rents  as  mortgagee,  because  he  has  never  demanded 
them  ;  nor  as  purchaser,  because  there  is  no  privity  of  contract 
between  them  as  landlord  and  tenant,  and,  if  liable  at  all,  that 
he  is  liable  only  for  mesne  profits,  or  use  and  occupation  from 
the  time  of  notice  given,  which  was  on  the  twenty-seventh  day 
of  November,  1883. 

The  rights  of  the  mortgagor  in  the  mortgaged  premises  are 
well  settled.  He  is  regarded  as  owner  of  the  property,  as 
against  all  persons  except  the  mortgagee  and  those  claiming 
under  him. — Allen  v.  Kellam,  69  Ala.  442.  He  has  the  power 
of  conveying  or  leasing  the  premises,  subject  to  the  incum- 
brance, and  is  entitled  to  the  rents  and  profits,  until  they  are 
intercepted  by  some  active  assertion  of  claim  to  them  by  the 
mortgagee,  made  after  law-day  of  the  mortgage,  either  by  giv- 
ing notice  to  the  tenants  in  possession,  or  by  filing  his  bill  in  a 
court  of  equity  for  the  purpose  of  foreclosure. — Johnston  v. 
Riddle,  70  Ala.  219;  !Scott  v.  Ware,  64  Ala.  174;  1  Jones 
Mortg.  §  670;  Taylor's  Land.  &  Ten.,  §§  118-119. 

There  is  no  evidence  of  any  demand  being  made  by  the 
plaintiif  for  the  rents,  and  it  can  not  be  contended  that  there 
can  be  any  recovery  from  the  tenant  by  the  plaintiff,  in  the 
capacity  of  mortgagee,  w'ithout  such  demand. 

It  is  contended,  however,  with  more  plausibility,  that  the 
plaintiff  can  recover  as  jnirchaser. 

There  is  a  manifest  distinction  between  the  rights  of  a  mort- 
gagee, as  against  a  tenant,  where  the  mortgage  is  prior  in  point 
of  time  to  the  lease,  and  where  it  is  suhsequent  to  it.  We  speak 
now  of  the  rule  at  common  law,  apart  from  any  influence  of 
statutory  changes.  Where  a  lease  is  first  made  for  a  term  of 
years,  reserving  rent,  there  is  nothing  besides  reserved  to  the 
lessor,  apart  from  the  benefit  of  certain  covenants,  but  the  re- 
version. A  mortgage,  or  other  conveyance,  afterwards  made 
by  the  lessor,  is,  therefore,  a  mortgage  of  the  reversion,  and 
carries  with  it  the  rent,  which  is  not  yet  due.  as  a  mere  inci- 
dent. \\\  other  words,  the  mortgagee,  as  assignee  of  the  rever- 
sion, has  no  higher  rights  than  the  mortgagor.  By  reason  of 
his  privity  of  estate,  he  is  entitled  to  the  rents,  past-due  and 
unpaid,  as  well  as  those  accruino^  in  the  future;  but  until  he  in- 
tercepts them  by  notice,  or  legal  proceedings,  the  tenant  is  jus- 
tified in  paying  them  to  the  mortgagor.  The  effect  of  demand 
by  notice  is  to  create,  of  itself,  the  relation  of  landlord  and  ten- 
ant between  the  mortgagee  and  tenant  in  possession  under  the 
lease. — Taylor's  Land.  &  Ten.  §119;  1  Jones  on  Mortg. 
§§  773-776. 

But  the  rule  is  different,  where  the  lease  is  executed  after  the 
mortgage.  It  is  not,  in  such  case,  binding  on  the  mortgagee, 
and  may  be  annulled  or  extinguished  at  his  pleasure.     The 
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tenant,  moreover,  who  holds  under  such  a  lease,  may  be  treated 
by  the  mortgagee  as  a  mere  trespasser,  and  ejected  without  no- 
tice.— Jackson  v.  Fulhr^  4  John.  215.  The  mortgagee  can  not, 
as  in  the  former  case,  make  the  tenant  in  possession  his  own 
tenant,  merely  by  giving  him  notice  to  pay  rent.  To  create 
this  relationship,  there  is  required  to  be  an  attornment  of  the 
tenant,  or  some  act  on  his  part  which  will  operate  as  its  legal 
equivalent. — Taylor's  Land.  &  Ten.  §  129  ;  1  Jones  Mortg. 
§  777. 

A  question  of  moment  pressed  on  our  consideration  is,  as  to 
how  far  this  principle  has  been  modified  by  our  statutes. 

Section  2878  of  the  present  Code  is  invoked,  as  being  con- 
clusive of  one  phase  of  the  question  before  us.  It  is  declared 
in  the  section  preceding  (2877),  that  where  real  estate,  or  any 
interest  therein,  is  sold  under  any  power  of  sale  in  a  mortgage, 
or  in  other  way  therein  specified,  the  debtor  has  two  years 
within  which  to  redeem.  Section  2878  proceeds  to  provide  as 
follows:  "  The  possession  of  the  land  must  be  delivered  to  the 
purchaser,  within  ten  days  after  the  sale  thereof,  by  the  debtor, 
if  in  his  possession,  on  demand  of  the  purchaser,  or  his  vendee. 
If  the  land  is  in  possession  of  a  tenant,  notice  to  Mm  by  the 
purchaser,  or  his  vendee,  of  the  purchase,  after  the  lapse  of  ten 
days  from  the  time  of  the  sale,  and  that  it  has  not  been  re- 
deemed, 'vests  the  right  to  the  possession  in  him,  in  the  same 
manner  as  if  such  tenant  had  attorned  to  him^ 

We  are  of  opinion,  that  one  who  purchases,  as  mortgagee,  at 
his  own  sale,  comes  within  the  benefit  designed  to  be  secured 
by  this  statute,  although  no  deed,  or  other  written  memoran- 
dum of  the  sale,  is  made  at  the  time,  so  as  to  rescue  the  trans- 
action from  the  infiuence  of  the  statute  of  frauds.  The  case  of 
Cooper  V.  Hornsby,  71  Ala.  62,  decides  that  such  a  sale  is  valid, 
as  against  third  parties,  on  collateral  assaihnent,  not  being 
strictly  void,  but  voidable  merely  by  interposition  of  the  statute, 
which  is  considered  as  waived,  unless  specially  pleaded  by  one 
having  the  right  to  set  up  the  defense.  The  sale,  therefore,  is 
binding  so  long  as  the  parties  do  not  object  to  its  validity,  and 
it  would  operate  to  cut  oif  the  equity  of  redemption  of  the 
mortgagor,  and  reduce  it  to  a  mere  statutory  right  of  redemp- 
tion after  the  lapse  of  two  years. —  Cooper  v.  Hornshy,  supra, 
71  Ala.  65;  see,  also,  Harris  v.  Miller,  71  Ala.  26. 

The  notice,  therefore,  which  was  served  by  the  plaintiff  upon 
the  defendant,  as  tenant,  on  the  twenty-seventh  day  of  Novem- 
ber, 1883,  operated,  under  this  statute,  merely  to  vest  in  the 
plaintiff  the  right  to  the  possession  of  the  mortgaged  premises, 
"in  the  same  manner  as  if  such  tenant  had  attorned  to  him." 
Code,  §  2878.  This  is  in  full  harmony  with  anotiier  provision 
of  the  Code,  which  makes   every  conveyance  of   real  estate, 
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which  is  occupied  by  a  tenant,  "good  and  effectual  without  at- 
tornment."— Code,  §2177.  The  settled  rule  of  the  common 
law  anciently  was,  that  no  tenant  could  be  compelled  to  recog- 
nize any  purchaser  of  the  reversion  as  a  landlord.  He  could 
refuse  to  attorn  to  him,  and  thus  defeat  the  conveyance.  And 
such  refusal,  of  course,  at  the  same  time  defeated  the  pur- 
chaser's right  of  possession. — Co.  Litt.  309  a^n.  (1);  English  v. 
Key^  39  Ala.  116.  The  clear  purpose  of  the  statute  is  to  cor- 
rect the  mischief  of  this  principle.  It  dispenses  witli  any 
necessity  of  attornment,  and  abrogates  the  right  of  the  tenant 
to  withhold  his  fealty,  as  tenant,  from  the  purchaser  as  land- 
lord, unless  he  chooses  to  abandon  his  lease  and  quit  the 
premises. 

To  what  extent  does  this  entitle  the  purchaser  to  rents,  either 
as  such,  or  by  way  of  use  and  occupation,  in  the  event  of  the 
tenant's  continuing  to  hold  possession  '{  It  is  obvious  that  his 
rights  in  this  particular  can  not,  at  best,  be  superior  to  the  com- 
bined rights  of  the  mortgagor  and  of  the  mortgagee,  whose  re- 
spective titles  have  coalesced  in  him  in  his  new  relationship. 
The  whole  can  not  be  greater  than  the  sum  of  its  parts.  The 
mortgagor  had  no  right  to  any  rent,  because  he  had  collected  it  all. 
There  being  no  rents  due,  and  none  to  fall  due,  the  mortgagee 
could  only  claim  for  future  rents,  based  upon  use  and  occupa- 
tion. The  policy  of  our  statutes  is  to  protect  tenants  against 
coerced  exactions  of  double  rent.  Wiiere  a  sale  of  lands  is 
made  while  in  the  possession  of  a  tenant,  the  latter  is  protected 
from  lialnlity  to  tiie  purchaser  for  rents,  so  long  as  he  is  with- 
out notice  of  the  conveyance. — Code,  §  2177.  So,  a  tenant 
who  is  in  possession,  asserting  rights  under  a  lease  from  another, 
is  declared  not  to  be  liable,  in  actions  for  realty,  "  beyond  the 
rent  in  arrear  at  the  time  of  suit  brought,  and  that  which  may 
accrue  during  the  continuance  of  his  possession." — Code, 
§2965. 

If  the  plaintiff  had  any  remedy,  it  was  not  in  the  form  of 
action  here  adopted;  but  by  action,  probablj',  for  use  and  oc- 
cupation, or  for  mesne  profits, — a  point,  however,  which  we  do 
not  now  undertake  to  decide. — Code,  1876,  §  2956  ;  Taylor's 
Land  &  Ten.  §§  639  etseq.  ;  §§  710-712. 

Judgment  affirmed. 
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\^riglit  V,  Grabfelder  &  Co. 

Petition  for  Supersedeas  of  Execution. 

1.  Claim  of  exemption;  ivhen  and  how  made. — A  claim  of  property  as 
exempt  from  levy  and  sale  under  execution,  or  other  legal  process,  may 

'be  asserted  in  either  one  of  two  ways :  1st,  before  the  levy  or  seizure  un- 
der legal  process,  by  a  declaration  in  writing,  describing  the  property  so 
claimed,  verified  by  oath,  and  filed  for  record  in  the  office  of  the  probate 
judge  (Code,  §  2828) ;  2d,  after  the  levy  or  seizure  under  legal  process,  by 
a  similar  claim  in  writing,  and  under  oath,  "ivkich  must  be  lodged  with  the 
officer  making  the  He ry"  (lb.  §  2884) ;  and  if  not  asserted  in  one  or  the 
other  of  these  two  modes,  the  claim  is  waived. 

2.  Same;  after  execution  of  forthcoming  bond. — When  no  declaration 
and  claim  has  been  filed  prior  to  a  levy,  and  the  defendant  is  in  posses- 
sion of  the  property  under  a  forthcoming  bond,  "  it  may  admit  of  ques- 
tion whether  a  valid  claim  of  exemption  can  be  interposed"  while  the 
property  so  remains  in  his  possession.  Possibly,  the  proper  practice 
would  be  to  first  surrender  the  property,  in  discharge  of  the  bond,  and 
then  make  the  affidavit  of  claim  ;  but  this  is  not  decided. 

Appeal  from  the  Circuit  Court  of  Jackson, 

Tried  before  the  Hon.  H.  C.  Speake. 

This  was  a  petition  for  the  supersedeas  of  an  execution,  iiled 
by  James  K.  Wright,  the  principal  defendant  therein,  and 
alleging  these  facts :  On  the  2d  June,  1882,  judgment  was  ren- 
dered against  said  petitioner,  in  favor  of  S.  Grabfelder  &  Co., 
for  S114.83,  besides  $9.30  costs;  and  upon  this  judgment  an 
execution  was  issued,  and  placed  in  the  hands  of  the  sheriff  of 
Jackson  county,  "  Said  execution  was  levied  by  said  sheriff, 
by  his  deputy,  on  January  20th,  1883,  on  one  black  horse  and 
one  two-horse  wagon ;  and  petitioner  executed  bond  and  secu- 
rity for  the  delivery  of  the  property  on  the  day  of  sale,  on  the 
5th  day  of  March,  1883,  On  the'  30th  January,  1883,  peti- 
tioner filed  his  schedule  of  exemptions,  claijning  said  property' 
as  exempt,  and,  on  the  same  day,  notitied  the  said  deputy-sheriff 
that  he  had  filed  his  schedule  claiming  said  property  as  exempt ; 
but  said  deputy-sheriff  did  not  take  possession  of  said  schedule, 
but  left  the  same  with  your  petitioner.  On  the  same  day,  said 
deputy  had  one  other  execution  against  your  petitioner,  which 
had  been  levied  on  one  mule  ;  and  on  presentation  of  said  claim, 
said  deputy  released  the  mule,  and  discharged  the  levy.  Not 
receiving  any  notice  of  contest,  petitioner  supposed  the  levy  of 
the  other  execution  (in  favor  of  said  Grabfelder  &  Co.)  had  also 
been  discharged ;  and  his  child  being  very  sick,  he  did  not  at- 
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tend  on  the  5th  March,  1883,  the  day  of  sale,  believing  that 
said  levy  had  been  discharged ;  but,  to  his  surprise,  said  execu- 
tion was  returned,  indorsed  '' Bond  forfeited^  and  a  new  execu- 
tion placed  in  the  hands  of  said  deputy-sheriff,  who  is  about  to 
levy  the  same  upon  the  property  of  the  sureties  on  the  delivery 
bond,  notwithstanding  said  schedule  of  exemptions  was  placed 
on  tile  with  the  sheriff,  before  or  about  the  time  of  the  issu- 
ance of  the  new  execution,  and  is  now  on  file  with  the  papers 
in  the  hands  of  said  deputy  who  has  said  execution.  Petitioner 
further  shows,  that  said  property  was  not  liable  to  sale,  and 
although  levied   upon,  when  the  claim  of  exemption  was  inter- 

Eosed,  then  the  bond  was  satisfied,  unless  trial  of  liability  was 
ad  and  property  found  subject." 
A  copy  of  the  schedule  and  claim  of  exemption  was  made 
an  exhibit  to  the  petition,  which  shows  that  it  was  subscribed 
and  sworn  to,  on  the  30th  January,  1883,  before  the  judge  of 
probate,  and  filed  with  him  for  record  on  that  day.  A  demur- 
rer to  the  petition  was  tiled  by  Grabfelder  &  Co.,  assigning  the 
following  (with  other)  special  grounds  of  demurrer :  ''  7.  It  does 
not  appear  from  said  petition  that  the  condition  of  said  forth- 
coming bond  was  performed  and  satisfied,  by  a  delivery  of  the 
property  levied  on  to  the  proper  officer,  according  to  the  terms 
of  said  bond,  nor  is  any  sufficient  reason  shown  why  said  prop- 
erty was  not  so  delivered."  "  8.  It  does  not  appear  from  said 
petition  that  the  property  levied  on  under  said  execution,  and 
delivered  to  the  defendant  on  the  delivery  of  said  forthcoming 
bond,  was  destroyed  or  died  before  the  day  for  the  delivery 
thereof,  without  fault  on  his  part,  and  that  the  obligors  in  said 
bond  have  tendered  the  value  thereof  to  the  plaintiffs,  their 
agent  or  attorney,  and  that  such  tender  has  been  refused." 
Another  ground  of  demurrer,  specially  assigned  in  different 
forms,  was  the  failure  of  the  petition  to  show  that  the  claim  of 
exemption  was  "lodged  with  the  oflficer  making  the  levy,"  as 
provided  by  the  statute.  The  court  sustained  tlie  7th  and  8th 
assignments  of  demurrer,  but  overruled  the  others;  and  the 
petitioner  declining  to  amend,  his  petition  was  dismissed.  The 
judgment  sustaining  the  demurrer  is  now  assigned  as  error. 

L.  C.  CouLSON,  for  appellant. 

W.  L.  Martin,  contra. 

STONE,  J. — Our  constitution  and  statntes  have  exempted 
the  homestead  and  certain  personal  property  (up  to  a  certain 
value),  of  the  residents  of  this  State,  from  liability  to  execu- 
tion, or  other  process  for  the  collection  of  debts.  These  ex- 
emptions, however,  do  not  operate  ex  proprio  vigoi^e.     To  be 


462  SUPREME   COURT  [Dec.  Term, 

[Wright  V.  Grabfelder  &  Co.] 

available,  they  must  be  asserted  in  proper  time.  In  Sherry  v. 
Brown^  QQ  Ala.  51,  speaking  on  this  question,  we  said  :  "  Home- 
stead exemptions,  as  well  as  exemptions  of  personal  property, 
have  always  been  construed  by  our  courts  as  mere  personal 
privileges,  which  may  be,  and  are  held  to  be  waived,  unless 
claimed  at  the  time,  and  in  the  manner  prescribed  by  law." 
And  in  Block  v.  Bragg^  68  Ala.  291,  we  defined,  to  some  ex- 
tent, what  was  necessary  for  the  assertion  of  a  valid  claim  of 
exemption. 

Prior  to  the  act  of  1877,  revising  our  exemption  laws,  we 
had  very  meagre  provisions  for  asserting  the  right  of  exemp- 
tion, and  scarcely  any  statutory  directions  for  controverting 
such  right.     That  statute  undertook  to  supply  the  necessary 
machinery.     Section   2828  of  the  Code  of  1876  provides  for 
a  claim  of  exemption,  and  a  record   to  be  made  of  it,  before 
any  levy  or  seizure  is  made.     When  this  is  done,  no  creditor 
can  have  the  property  seized,  or  levied   upon,  without  first 
making  affidavit,  and  giving  bond,  as  prescribed  in  section  2830 
of  the  Code.     But  the  claimant  of  exemption  was  not  required 
to  resort  to  this  method  of  asserting  his  claim.     He  could  wait 
until    after  the  levy  was   made,  without  thereby  waiving  his 
right  to  make  the  claim.     Section  2834  of  the  Code  declares 
how  the  claim  shall  be  asserted,  in  such  case.     It  may  then  be 
asserted  "in  writing,  under  oath,  as  provided  in  section  2828, 
which  shall  be  lodged  with  the  officer  making  the  levy."     This 
constitutes  a  valid  assertion  of  claim  in   such  conditions,  and 
not  only  authorizes,  but  requires  the  officer  making  the  levy, 
to  desist   from    further   execution,  until  certain   proceedings 
therein  prescribed  are  had.     And  this  section  clearly  shows 
why  it  is  that  the  affidavit  of  claim  shall  be  lodged  with  the 
officer  making  the  levy.    It  is  his  authority — his  only  authority — 
for  suspending  further  execution.     It  is  more :  it  is  the  initia- 
tory step  in  the  contest  of  the  claim,  should  the  plaintiff  in 
execution  elect  to  contest.     It  is  the  mode  the  law  prescribes, 
for  notifying  the  levying  officer  that  the  claim   is  made ;  and 
when  the  written   affidavit  of  claim   is  lodged   with  him,  the 
claimant  has  nothing  further  to  do,  at  that  stage  of  the  pro- 
ceeding.    This  suspends  the  execution,  and   it  then  becomes 
the  duty  of  the  officer,  within  three  days  after  the  lodgment 
of  such  claim  with  him,  to  give  to  the  plaintiff,  his  agent,  or 
attorney,  written   notice  of  such  claim^  who  may,  within  ten 
days  thereafter,  contest  such  claim.     Failing  to  contest  within 
the  ten  days,  it  is  the  duty  of  the  officer  to  discharge  the  levy, 
and  restore  the  property  to  the  defendant.     Now,  it  is  manifest 
that,  under  this  statute,  the  plaintiff  in  execution  is  entitled  to 
notice — ten  days  notice — that  property  he  has  had  levied  on  is 
claimed  as  exempt,  before  the  levy  can   be  discharged.     The 
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levying  officer  must  give  this  notice,  and  failing  to  do  so  in  a 

f)roper  case,  he  would  be  guilty  of  official  misconduct,  fixing  a 
lability  on  himself;  and  hence,  it  is  equally  manifest,  that  the 
affidavit  of  claim  should  be  lodged  with  him,  before  he  could 
be  required,  or  would  even  be  authorized,  to  suspend  execution, 
or  to  serve  notice  of  claim  on  the  plaintiff,  his  agent,  or 
attorney.  It  follows  from  this,  that  there  can  be  no  valid 
claim  of  exemption,  under  section  2834  of  the  Code,  until  the 
affidavit  asserting  it  is  lodged  with  the  officer  making  the  levy. 

According  to  the  averments  of  the  petition  for  supersedeas^ 
the  claim  was  not  interposed,  nor  the  affidavit  made,  until  after 
the  sheriff  liad  levied,  and  the  defendant  had  executed  a  forth- 
coming bond.  It  was  then  too  late  to  makedaim  under  section 
2828  of  the  Code,  and  make  that  claim  effective  against  the 
execution  in  this  case.  The  claim,  after  levy,  could  only  be 
made,  by  conforming  to  section  2834  of  the  Code.  This  re- 
quires that  the  affidavit  of  claim  shall  be  lodged  with  the  officer 
making  the  levy.  The  petition  not  only  fails  to  show  this  was 
done,  but  the  necessary  implication  is  that  it  was  not  done  ;  at 
least,  until  after  the  forth-coming  bond  was  returned  forfeited, 
and  an  execution  issued  thereon.  Notifying  the  sheriff  that 
he,  defendant,  had  filed  his  schedule  of  exemptions,  was  not 
enough.  This  did  not  authorize  suspension  of  the  execution, 
nor  require  the  sheriff  to  notify  the  plaintiff  in  execution  that 
a  claim  of  exemptions  had  been  interposed.  In  fact,  no  such 
claim  had  been  interposed,  in  the  form  and  manner  the  law 
requires. 

It  may  admit  of  question,  whether  a  valid  claim  of  exemp- 
tion can  be  interposed,  while  the  property  remains  with  the 
defendant  under  a  forth-coming  bond.  Difficulties  might  arise 
in  the  matter  of  executing  bond  under  section  2836  of  the 
Code.  Possibly,  the  proper  practice  in  such  case  would  be,  to 
first  surrender  the  property  in  discharge  of  the  forth-coming 
bond,  and  then  make  the  affidavit  of  claim.  But  we  need  not 
decide  this. 

The  judgment  of  the  Circuit  Court,  sustaining  the  demurrer 
to  the  petition  for  supersedeas^  is  affirmed. 
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Connor  v.  Jackson. 

Action  on  Attachment  Bond. 

1.  Advances  to  make  crop;  sufficiency  of  recitals  in  note. — A  writing 
which  expresses  as  its  consideration  "necessary  advances  in  horses, 
mules,  oxen,  and  necessary  provisions,  farming  tools  and  implements, 
and  money  to  procure  the  same,  obtained  by  me  bona  fide  for  the  purpose 
of  making  a  crop  tke  present  year;"  and  further  declares,  "without 
such  advances  it  would  not  be  in  my  power  to  procure  the  necessary 
teams,  provisions,  money,  implements,  etc.,  to  make  a  crop  the  present 
year," — shows  a  substantial  compliance  with  the  requisitions  of  the 
statute  (Code,  §  3286),  and  creates  a  statutory  lien  on  the  maker's  crop. 

Appeal  from  the  Circuit  Court  of  Pike. 

Tried  before  the  Hon.  John  P.  Hubbard. 

This  action  was  brought  by  Ace  Jackson,  against  Martin 
Connor  and  his  sureties  on  an  attachment  bond,  to  recover 
damages  for  an  alleged  breach  of  the  bond  ;  and  was  com- 
menced on  the  30tli  December,  1882.  The  attachment  was 
sued  out  on  tlie  ground,  as  expressed  in  the  affidavit  on  which 
it  was  founded,  that  said  Jackson  "is  justly  indebted  to  said 
Connor  in  the  sum  of  $157.85,  for  necessary  advances  in  horses, 
mules,  oxen,  and  necessary  provisions,  farming  tools  and 
implements,  and  money  to  purchase  the  same,  obtained  hona 
fide  for  the  purpose  of  making  a  crop  the  present  year  (1882), 
and  that  the  said  Jackson  has  removed  from  the  pi-emises,  or 
otherwise  disposed  of  a  part  of  the  crop,  without  paying  the 
amount  of  said  advances,  and  without  the  consent  of  the  said 
Martin  Connor,  so  thatordinary  process  of  law  can  not  be  served 
on  him."  Issue  being  joined,  as  the  bill  of  exceptions  recites, 
"on  the  plea  of  not  guilty,''''  the  plaintiff  read  in  evidence  the 
affidavit,  bond  and  attachment,  and  proved  that  he  was  the 
tenant  of  one  Warrick  for  the  year  1882,  and  had  executed  to 
said  Connor  an  instrument  of  writing,  commonly  called  a  crop- 
lien  note,  in  words  and  figures  as  follows :" 

"  ^y  the  first  day  of  October  next,  I  promise  to  pay  M.  Con- 
nor, or  bearer,  two  hundred  and  fifty  dollars  for  value  received, 
it  being  for  necessary  advances  in  horses,  mules,  oxen,  and 
necessary  provisions,  farming  tools  and  implements,  and  money 
to  procure  the  same,  obtained  by  me  bona  fide  for  the  purpose 
of  making  a  crop  the  present  year  on  Warrick's  plantation,  and 
all  plantations  cultivated  by  me,  or  under  our  direction,  in  Pike 
county,  Alabama;  and  without  such  advances  it  would  not  be 
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in  our  power  to  procure  the  necessary  tearris,  provisions,  money, 
implements,  &c.,  to  make  a  crop  the  present  year;  hereby 
creating  a  lien  thereon,  in  accordance  with  sections  1858  to 
1860  inclusive  of  the  Revised  Code  of  Alabama,  and  sections 
3286  to  3288  inclusive  of  the  present  Code ;  and  it  is  further 
agreed,  that  if  the  said  Connor  shall  advance  me  any  thing, 
over  and  above  the  amount  named  in  the  above  note,  this  lien 
shall  stand  as  security  for  the  same,  as  fully  as  if  included  in 
the  original  amount  of  this  instrument ;  and  to  further  secure 
the  payment  for  the  said  advances,"  a  waiver  of  exemptions 
was  then  added.  This  instrument  was  dated  January  12th, 
1882,  and  duly  recorded  on  tiie  3d  February,  1882. 

The  plaintiff  having  further  proved  the  value  of  the  prop- 
erty taken  under  the  attachment,  and  the  attorney's  fees  paid 
by  him  in  defending  the  attachment  suit,  "the  defendants  then 
introduced  testimony  showing  the  amount  due  as  claimed  in 
the  attachment,  and  that  the  same  was  then  due  and  unpaid  for 
advances  made  under  the  said  instrument  above  set  out ;  and 
they  also  introduced  evidence  tending  to  show  that  said  plaintiff 
'had  removed  a  portion  of  the  crop  from  the  premises,  without 
his  consent,  and  without  paying  for  said  advances ;  the  real 
point  of  contention  being,  that  said  note  created  a  statutory 
lien  enforceable  by  attachment,  and  therefore  an  attachment 
would  be  properly  sued  out,  so  far  as  such  lien  is  concerned,  under 
said  note.  This  being  substantially  all  the  evidence,  the  court 
charged  the  jury,  that  said  instrument  did  not  give  or  create 
any  Tien  on  plaintiff's  crop  for  said  year,  and  that  said  attach- 
ment was  therefore  wrongfully  sued  out,  so  far  as  it  was  founded 
on  any  lien  supposed  to  be  created  by  said  note."  The  de- 
fendants excepted  to  this  charge,  and  they  here  assign  it  as 
error. 

Pakks  «fe  Son,  for  appellants. 

STONE,  J. — The  contract  in  the  present  case  was  intended 
to  conform  to  section  8286  of  the  Code  of  1876,  and  to  create 
what  is  called  a  crop-lien.  The  court  below  held  the  writing 
insufficient ;  and  that  is  the  only  question  presented  by  the 
record.  The  writing  binds  Jackson  to  pay  two  liundred  and 
fifty  dollars,  and  expresses,  as  the  consideration,  "necessary  ad- 
vances in  horses,  mules,  oxen,  and  necessary  provisions,  farming 
tools  and  implements,  and  money  to  procure  the  same,  obtained 
by  me  [Jackson]  bona  fide  for  the  purpose  of  making  a  crop 
the  present  year."  The  writing  declares,  that  "  without  such 
advancements,  it  would  not  be  in  my  [Jackson's]  power  to  pro- 
cure the  necessary  teams,  provisions,  money,  implements,"  &;c., 
"to  make  a  crop  the  present  year."  We  think  the  words 
30 
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last  copied  were  intended  to  refer,  and  do  refer  to  those  first 
stated,  and  that  they  were  intended  to  be  equally  comprehen- 
sive. We  hold  them  to  be  the  equivalent  of  the  expression, 
"the  said  articles,"  or,  "the  commodities  aforesaid."  Either 
of  these,  preceded  by  a  proper  enumeration  of  the  articles 
furnished,  if  within  the  classes  the  statute  permits,  would  con- 
stitute a  sufficient  declaration  in  writing,  or  written  note,  to 
create  the  lien. 

We  apprehend  the  circuit  judge  was  misled  by  some  ex- 
pressions found  in  Schuessler  v.  Gains,  68  Ala.  556.  The  ruling 
in  that  case  Was  clearly  correct,  in  the  case  then  presented. 
When,  however,  as  in  this  case,  the  writing  shows  the  necessity 
for  the  advance  to  make  a  crop,  and  is  as  broad  as  the  advance 
obtained,  the  spirit  and  substance  of  the  statute  are  complied 
with. — Flexner  v.  Dickerson,  65  Ala.  129 ;  Collier  v.  Faulk, 
69  Ala.  58. 

Reversed  and  remanded. 


Home  Protection  of  ^ortli  Ala.  v.  Rich- 
ards &  Sons. 

Action  on  Policy  of  Fire  Insurance. 

1.  Constitutional  provisions  as  to  actions  against  corporations ;  xvhere 
corporation  may  be  sued. — The  constitutional  provision  which  declares 
that  corporations  "  shall  have  the  right  to  sue,  and  shall  be  subject  to  be 
sued,  in  all  courts,  in  like  cases  as  natural  persons"  (Art.  xiv,  §  12), 
forbids  the  imposition  of  arbitrary,  unjust  and  odious  discriminations 
against  them,  under  the  form  or  guise  of  laws  regulating  judicial  pro- 
cedure; but  it  has  no  reference  to  the  venue  in  civil  actions,  which 
belongs  only  to  the  remedy  or  form  of  procedure ;  and  it  does  not  inhibit 
the  passage  of  a  general  law  authorizing  a  corporation  to  be  sued  in  any 
county  in  which  it  transacts  business  through  its  agents,  though  an  indi- 
vidual citizen  can  only  be  sued  in  the  county  of  his  residence.  On  the 
contrary,  such  a  law  is  based  on  sound  reasons,  growing  out  of  the  differ- 
ence between  natural  and  artificial  persons,  does  not  violate  the  essential 
p»-inciples  of  justice,  and  does  not  establish  an  unjust  or  unreasonable 
discrimination  against  corporations. 

Appeal  from  the  City  Court  of  Mobile. 

Tried  before  the  Hon.  O.  J.  Semmes. 

Tliis  action  was  brought  by  the  appellees,  suing  as  partners, 
against  the  appellant,  a  domestic  corporation ;  was  founded  on 
a  policy  of  insurance  on  a  quantity  of  "ties,"  which  the 
plaintiffs  had  effected  with  the  defendant  corporation,  against 
loss  or  damage  by  lire ;  and  was  commenced  on  the  22d  Feb- 
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ruary,  1883.  The  defendant  filed  a  plea  in  abatement,  duly 
verified  by  aftidavit,  averring  that  it  was  a  freeholder  and  had 
a  permanent  residence  in  Madison  count}^,  and  was  not  subject 
to  be  sued  in  any  other  county.  The  court  sustained  a  demurrer 
to  this  plea,  and  its  judgment  is  now  assigned  as  error. 

Overall  &  Bestob,  for  appellant. 

J.  L.  &  G,  L.  Smith,  contra. 

SOMERYILLE,  J.— Section  2928  of  the  present  Code  of 
Alabama  provides,  that  '■''l^o  freeholder  nor  householder  of  this 
State,  having  ?i  permanent  residence  within  it,  must  be  sued  out 
of  the  county  of  his  residence."  The  only  exception  relates 
to  suits  for  the  recovery  of  real  property,  or  trespasses  upon 
realty.  It  is  declared  that  "any  summons,  issuing  contrary  to 
the  provisions  of  this  section,  must  be  abated  on  the  plea  of 
the  defendant."— Code  1876,  §  2928. 

A  different  i-ule  is,  however,  prescribed  for  the  ww?/fe  of  suits 
against  cgrpoi^ations.  The  act  of  the  General  Assembly,  ap- 
proved February  13th,  1879,  provides,  that  "siiits  against  any 
corporation,  foreign  or  domestic,  may  be  brought  in  any  county 
in  this  State  in  which  such  corporation  does  Imsiness  hy  agents.'''' 
Acts  1878-79,  p.  197. 

The  question  presented  for  our  consideration  in  this  case  is 
the  constitutional  validity  of  this  act.  The  appellant  is  a  do- 
mestic corporation,  chartered  under  the  laws  of  Alabama ;  is  a 
freeholder,  with  its  chief  place  of  business  in  the  county  of 
Madison,  and  claims  to  have  "a  permanent  residence"  in  the 
latter  county,  within  the  meaning  of  the  statute.  It  does  bus- 
iness by  agents,  however,  in  the  county  of  Mobile,  where  the 
present  suit  was  instituted  against  it  under  the  provisions  of  the 
act  of  February,  1879.  A  plea  in  abatement,  setting  out  these 
facts,  was  filed  in  the  court  below,  to  which  a  demurrer  was 
sustained  by  the  presiding  judge.  The  only  error  assigned  is 
the  sustaining  of  this  demurrer. 

The  contention  is,  that  the  General  Assembly  is  forbidden  by 
the  constitution  from  prescribing  different  rules  of  civil  pro- 
cedure for  domestic  corporations  and  for  natural  persons ;  that 
these  two  classes  of  persons  must  be  placed  on  terms  of  perfect 
equality,  as  to  all  civil  procedure  in  the  State  courts.  The 
clause  of  the  constitution  which  is  invoked  as  conferring  this 
right  is  section  12  of  Art.  xiv  of  the  constitution  of  1875, 
which  is  as  follows  :  "  All  corporations  shall  have  the  right  to 
sue,  and  shall  be  suhject  to  he  sited,  in  all  courts,  in  like  cases  as 
natural  persons. ^^ 

It  is  one  of  the  common-law  incidents  of  a  corporation,  that 
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it  has  "  the  capacity  of  suing  and  being  sued  the  same  as  a 
natural  person  ;"  and  this  power  is  usually  so  specified  in  cor- 
porate charters  granted  by  legislative  acts. — Field  on  Corp. 
§  360.  In  South  <&  North  Ala.  R.  B.  Co.  v.  Morris,  65  Ala. 
193,  where  we  carefully  considered  this  section  of  the  consti- 
tution, in  connection  with  several  other  clauses  bearing  on  the 
subject  of  the  relative  rights  of  corporations  and  natural  per- 
sons, we  saidj.that  the  clear  legal  effect  of  these  provisions  was 
to  place  them,  "  as  nearly  as  practicable,  upon  a  basis  of  equal- 
ity in  the  enforcement  and  defense  of  their  rights  in  courts  of 
justice  in  this  State,  except  so  far  as  may  be  otherwise  provided 
in  the  constitution."  We  added,  that  "  this  right,  though  sub- 
ject to  legislative  regulation,  can  not  be  impaired  or  destroyed 
under  the  guise  or  device  of  being  regulated ;"  and  we  con- 
strued the  free  exercise  of  this  constitutional  right  as  thus  con- 
ferred, to  forbid  "  the  imposition  of  arbitrary,  unjust  and  odious 
discriminations,"  against  either  the  one  or  the  other  of  these 
classes  of  persons.  We  adhere  to  the  views  expressed  in  that 
case,  as  a  proper  exposition  of  these  constitutional  provisions. 

The  chief  point  of  inquiry  seems  to  be,  is  the  act  uuder  con- 
sideration, which  prescribes  a  rule  of  venue  for  corporations 
different  from  that  prescribed  for  natural  persons,  a  reasonable 
regulation  of  a  constitutional  right,  based  on  an  essential  differ- 
ence in  the  legal  nature  of  persons  corporate  and  persons  nat- 
ural ;  or,  is  it  a  mere  arbitrary  rule,  unjustly  discriminating 
against  corporations,  in  violation  of  a  certain  equality  before 
the  law  intended  to  be  conferred,  as  far  as  practicable,  b}'  the 
constitution  ?  It  is  plain  that  there  are  various  manifest  dis- 
tinctions between  natural  persons,  or  human  beings,  and  corpor- 
ations, which  afford  great  latitude  for  the  exercise  of  legislative 
discretion  in  fixing  the  rules  of  procedure  by  which  they  are 
necessaril}^  to  be  governed  in  civil  suits  and  the  service  of  pro- 
cess. A  natural  person  possesses  an  actual  corporeal  existence, 
and  can  exercise  many  civil  rights  which  can  not  be  an  attribute 
of  corporations.  Such  a  one  may  have  a  visible  habitation, 
and,  while  he  may  have  more  than  one  residence,  he  can  have 
but  one  domicile,  or  fixed  place  of  abode,  depending  upon  both 
fact  and  intent,  which  together  determine  the  question  of  dom- 
icile.— 2  Parsons  Contr.  579.  In  general  terms,  it  has  been 
said,  that  "  one  may  be  designated  as  an  inhabitant  of  that  place 
which  constitutes  tlie  principal  seat  of  his  residence,  of  his 
business,  pursuits,  connections,  attachments,  and  of  his  political 
and  municipal  relations." — Lyman  v.  Fiske,  17  Pick.  (Mass.) 
231.  There  are  many  forcible  reasons,  rendering  it  proper  that 
a  natural  person  should  be  sued  in  the  county  of  iiis  permanent 
residence,  which  have  no  application  to  corporations.  The 
State  exacts  of  hira  many  personal  duties,  the  exercise  of  which 
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would  be  greatly  interfered  with,  if  he  were  fre(jnently  required 
to  leave  his  domicile,  to  engage  in  litigation.  Among  these  are 
the  duty  of  serving  on  juries,  grand  and  petty,  road  duty,  the 
privilege  of  voting  at  elections,  Federal,  State  and  municipal,  to 
say  notliing  of  others  of  less  importance.  A  body  corporate, 
on  the  contrary,  is  incorporeal  and  intangible  in  its  nature.  It 
is  a  mere  legal  entity,  or  imaginary  person.  Having  no  bodily 
existence,  it  can  have  no  actual  residence.  Its  place  of  resi- 
dence is,  in  the  nature  of  things,  only  constructive^  and  is  de- 
termined rather  upon  principles  of  legal  necessity,  analogy  and 
convenience,  than  upon  any  other  theory.  The  courts  have, 
therefore,  differed  in  their  views  as  to  the  place  where  a  cor- 
poration should  be  held  to  reside. —  Wood  v.  Hartford  Fire 
Ins.  Co.^  33  Araer,  Dec.  399,  note.  All  concur  in  the  re- 
cognized difference  between  foreign  and  domestic  cor])ora- 
tions,  and  that  the  former  are  non-residents,  and  that  the  latter 
are  to  be  considered  as  residents,  and,  for  some  purposes,  citizens 
of  the  State  by  which  they  are  created,  or  chartered. — Field 
on  Corp.  §  363-366 ;  1  Parsons  Contr.  139. 

In  the  absence  of  any  rule  prescribed  by  tlie  legislature,  the 
'prevailing  rule  would  seem  to  be,  that  the  residence  of  a  cor- 
poration, for  the  purpose  of  laying  the  venue^  would  be  the 
county  of  its  principal  office  or  place  of  transacting  business, 
depending  not  upon  the  habitation  of  the  members  or  stock- 
holders, but  on  wliat  has  been  aptly  termed  "  the  official  exhibi- 
tion of  legal  and  local  existence." — Ang.  &  Ames  Corp.  §  107; 
2  Redf.  Railw.  (5th  Ed.)  420,  note  14;  Thorn  v.  Cen.  R.  R. 
Co.,  2  Dutch.  121;  Field  on  Corp.  §517.  In  the  case  of  railroad 
companies,  it  has  been  said,  that  this  rule  must  be  limited  to 
the  range  of  the  company's  legally  defined  route. — C.  <&  P. 
R.  R.  Co.  V.  Cooper,  30  Vt.  476.  There  are  a  nun>ber  of  well 
considered  cases  opposed  to  this  view,  however.  In  Pond  v. 
The  Hudson  River  R.  R.  Co.,  17  (N.  Y.)  How.  Pr.  545,  while 
the  general  rule  is  recognized,  that  the  place  of  residence  of  a 
domestic  corporation  is  usually  ascertained  by  its  place  of  busi- 
ness, it  is  held  that,  if  a  corporation  have  several  places  of 
business,  it  must  also  be  deemed  to  have  several  places  of  resi- 
dence. In  Glaize  v.  So.  Ca.  R.  R.  Co.,  1  Strob.  L.  Rep.  70, 
it  was  held,  that  while  a  corporation  might  have  a  constructive 
residence,  so  as  to  be  charged  with  taxes  and  duties,  its  legal 
residence  extended  throughout  the  territorial  limits  of  the  State 
which  granted  its  charter.  It  was  said,  that  the  "  residence  of 
the  company,  if  a  local  residence  can  be  affirmed  of  it,  is  most 
obviously  where  it  is  actively  present  in  the  operation  of  its 
enterprise."  So,  in  Raymond  v.  The  City  of  Lowell,  6  Cush. 
(Mass.)  524,  it  was  decided  that,  unless  prohibited  by  statute,  a 
municipal  or  other  corporation  could  be  sued  in  any  county  in 
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the  commonwealth.  In  Wood  v.  Hartford  Ins.  Co.  (13  Conn. 
202),  33  Amer.  Dec.  395,  it  was  said,  "  A  corporation  is  a  mere 
ideal  existence,  subsisting  only  in  contemplation  of  law ;  an  in- 
visible being,  which  can  have,  in  fact,  no  locality,  and  can  oc- 
cupy no  space,  and  therefore  can  not  have  a  dwelling-place." 
Iq  Hartford  Fire  Ins.  Co.  v.  Town  of  Hartford.,  3  Conn.  15, 
the  same  court  had  said :  "  An  inhabitant  necessarily  implies  a 
habitation.  It  requires  no  reflection  to  determine,  that  in  this 
sense  a  corporation  resides  nowhere."  These  cases  are  cited, 
not  for  approval,  but  only  to  illustrate  the  forcible  reasons 
which  have  induced  respectable  courts  to  differ  upon  the  ques- 
tion under  consideration.  So,  the  rule  of  the  common  law  was, 
that  the  venue  in  transitory  actions  was  never  material,  except 
when  made  so  bv  particular  acts  of  parliament. — 1  Tidd's 
Prac.  427-8. 

It  is  not  clear  that  the  f  ramers  of  the  constitution  had  any  refer- 
ence to  the  venue  of  civil  actions,  in  framing  the  clause  of  that 
instrument  under  consideration.  It  is  a  general  rule,  that  no 
one  has  any  vested  right  to  any  particular  remedy  or  form  of 
procedure,  and  that  the  matter  of  venue  belongs  to  the  pro- 
cedure or  remedy,  and  is  no  part  of  the  right  itself.  The  act 
of  February  13th,  1879,  the  constitutionality  of  which  is  assailed 
by  the  appellant,  is  intended  only  to  regulate  civil  procedure, 
and  does  not,  in  our  judgment,  appear  to  be  such  an  unreason- 
able discrimination  as  that  we  can  pronounce  it  to  be  arbitrary, 
capricious,  or  without  the  semblance  of  reason.  Unless  tliis  be 
true,  there  is  usually  no  other  limitation  upon  the  authority  of 
the  law-making  power,  in  the  exercise  of  its  discretion  as  to 
classification  of  persons,  and  the  shaping  of  remedies  so  as  to 
adapt  them  to  the  inherent  nature  of  the  subject-matter  of  leg- 
islation, in 'the  infinitude  of  their  changing  variety. — State.,  ex 
rel.  Moog  v.  Randolph,  at  last  term.  There  is  no  objection 
that  such  legislation,  by  operating  upon  the  remedy,  seriously 
impairs  any  legal  right  of  the  appellant.  The  basis  of  the 
whole  objection  urged  is,  that  the  intention  of  the  constitution 
is  to  confer  equality  as  to  remedies  and  remedial  rights,  and 
that  the  present  discrimination  is  an  arbitrary  violation  of  this 
equality.  We  do  not  so  regard  it.  There  can  be  notliiiig  ar- 
bitrary which  is  based  upon  sound  reason,  and  does  not  violate 
the  es'sential  principles  of  justice.  The  act  in  question  declares 
the  residence  of  corporations  to  be  in  any  county  where  they  do 
business  by  agents,  at  least  for  the  purpose  of  suit.  As  a  cor- 
poration can  manifest  its  existence  in  no  other  way  than  by  the 
acts  of  its  officers  and  agents,  we  are  not  prepared  to  say  that 
the  General  Assembly  is  forbidden  by  any  thing  in  the  consti- 
tution to  declare  such  a  rule  of  civil  procedure. 
The  judgment  is  affirmed. 
Vol.  lxxiv. 
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Giddens  v,  CrenshaAV  County. 

JSill  in  £quiti/  for  Injunction  of  Judgment  hy  Confession. 

1.  Power  of  attorney  to  confess  judgment  as  surety  for  fine  and  costs. — A 
writing,  addressed  to  the  sheriff,  in  these  words :  "I  propose  to  go  on 
J.  M.'s  security  for  costs  and  fine,  in  case  he  is  convicted,  jointly  with 
B.  R.," — is  not,  it  seems,  sufficiently  definite  and  specific  as  a  power  of 
attorney  to  authorize  a  judgment  by  confession  against  the  writer,  jointly 
with  B.  R.,  for  the  fine  and  costs  imposed  on  J.  M. 

2.  Estoppel  against  assailing  judgment  by  confession. — When  a  judg- 
ment by  confession  in  a  criminal  case  is  improperly  entered  against  a 
surety,  on  a  power  of  attorney  substantially  defective,  and  an  execution 
issued  thereon  is  levied  on  his  property,  if  he  then  obtains  a  postpone- 
ment of  the  sale,  by  promising  to  pay  a  part  of  the  judgment  within  thirty 
days,  and  the  residue  by  another  day,  he  thereby  estops  himself  from 
afterwards  assailing  the  validity  of  the  judgment  on  account  of  the  de- 
fective power  of  attorney. 

Appeal  from  the  Chancer}'  Court  of  Crenshaw. 

Heard  before  the  Hon.  John  A.  Foster. 

The  bill  in  this  ease  was  filed  on  the  14th  June,  1882,  by 
James  T.  Giddens,  against  the  county  of  Crenshaw  and  the 
sheriff  of  said  county  ;  and  sought  an  injunction  against  a  judg- 
ment which  had  been  rendered  by  the  Circuit  Court  of  said 
county,  on  the  17th  March,  1882,  against  said  Giddens  and  one 
B.  R.  Ingram,  as  sureties  for  one  Joseph  Mastin,  for  the  fine 
and  costs  imposed  on  him  in  a  criminal  prosecution.  The  judg- 
ment was  in  regular  form,  and  purported  to  be  rendered  by 
confession  in  open  court ;  but  the  complainant  alleged  that  he 
was  not  present  in  court,  and  that  the  judgment  against  him 
was  rendered  without  authority.  The  answer  of  Crenshaw 
county  alleged  that  the  judgment  was  confessed  under  author- 
ity of  a  "  written  order,  or  instructions  of  complainant  to  the 
sheriff  of  said  county,"  which  was  made  an  exhibit  to  the  an- 
swer, and  which  is  copied  in  the  opinion  of  the  court.  On 
final  hearing,  on  pleading  and  proof,  the  chancellor  dismissed 
the  bill,  but  without  giving  any  reasons  for  the  decree ;  and  his 
decree  is  now  assigned  as  error. 

R.  M.  Williamson,  for  the  appellant. — The  judgment  is  reg- 
ular on  its  face,  and  does  not  set  out  the  facts  which  show  its 
invalidity.  If  those  facts  had  been  stated  in  the  Judgment,  the 
error  could  be  remedied. — Hodges  v.  Ashurst.,  2  Ala.  301 ;  Bis- 
sell  V.  Carville^  6  Ala.  503 ;  EUiott  v.  Holbrook,  33  Ala.  659. 
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The  paper  writing,  relied  on  as  a  power  of  attorney,  is  void  for 
indefiniteness  and  uncertainty ;  and  it  was  subject  to  revocation 
at  any  time.-  The  conversation  between  the  complainant  and 
the  sheriff,  as  testified  to  by  the  latter,  is  outside  of  any  issue 
presented  by  the  pleadings,  and  not  responsive  to  any  interroga- 
tory propounded  to  him. 

Clopton,  Herbert  &  Chambers,  contra. 

STOISTE,  J. — It  may  admit  of  question  if  the  paper,  relied 
on  a,8  a  power  of  attorney  in  this  cause,  is  sufficiently  explicit 
to  uphold  the  confessed  judgment,  which  this  bill  seeks  to  va- 
cate. It  is  addressed,  not  to  the  person  who  confessed  the 
judgment,  but  to  Cook,  the  sheriff.  Its  whole  contents  are,  "I 
propose  to  go  on  Joseph  Mastin's  security  for  costs  and  fine,  in 
case  he  is  convicted,  jointly  with  B.  R.  Ingram.  March  16th, 
1882;"  signed,  ''Jos.  T.  Giddens^  On  the  next  day — March 
17th,  1882 — defendant,  Joseph  Mastin,  was  tried  and  convicted, 
and  judgment  for  fine  and  costs  was  entered  as  confessed, 
against  Joseph  Mastin,  together  with  J.  T.  Giddens  and  B.  R. 
Ingram.  The  present  bill  is  filed  by  Giddens  alone,  who  seeks 
to  be  relieved  of  the  judgment,  for  defect  of  authority  to  con- 
fess it.  As  we  have  said,  it  is  doubtful  if  the  authority  is  suf- 
ficiently specific. — Hill  V.  Za7nhert,  Min.  91  ;  Hodges  v.  Ash- 
urst^  2  Ala.  301 ;  Bissell  v.  Carville,  6  Ala.  503 ;  Broion  v. 
Little,  9  Ala.  416 ;  Elliott 'g.  EoThrook,  33  Ala.  659 ;  M.  (&  M. 
Bank  V.  St.  John,  5  Hill,  N.  Y.  497 ;  same.  v.  Boyd,  3  Denio, 
257  ;  Freem.  on  Judg.  §§  543  et  seq. 

We  think,  however,  that  the  complainant  must  be  held  to 
have  ratified  the  act,  and  to  iiave  estopped  himself  from  setting 
up  its  invalidity.  After  the  judgment  had  been  rendered,  af- 
ter execution  thereon  had  been  levied  on  his  property,  and  on 
the  very  day  on  which  it  was  advertised  to  be  sold,  the  com- 
plainant obtained  a  postponement  of  the  sale,  on  his  promise  to 
pay  part  of  the  confessed  judgment  within  thirty  days,  and  the 
residue  in  September,  18s2.  This  is  shown  by  the  uncontro- 
verted  testimony  of  the  sheriff.  The  complainant  offered  no 
testimony,  other  than  the  writings.  Under  this  promise,  he 
obtained  a  substantial  benefit.  Parties  invoking  the  powers  of 
the  Chancery  Court  must  come  in  with  clean  hands,  and  show 
tliemselves  equitably  entitled  to  the  relief  they  pray.  The 
chancellor  did  not  err  in  his  final  decree. — Ryan  v.  i)oyle,  31 
Iowa,  53 ;  Freem.  on  Judg.  §  120. 

The  decree  of  the  chancellor  is  affirmed. 
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Scaife  v.  Argall. 

Contest  as  to  Bight  of  Homestead  Exemjption. 

1.  Occupancy  of  homestead. — As  a  general  rule,  subject  to  statutory 
exceptions,  occupancy  is  essential  to  support  a  right  of  homestead  ex- 
emption ;  and  this  occupancy  must  exist  at  the  time  when,  but  for  it,  the 
lien  sought  to  be  enforced  would  attach  to  the  property. 

2.  Lease  of  homestead;  whether  an  abandonment  or  not. — Under  the 
statute  which  declares  that  a  leasing  of  the  homestead,  "  for  a  period  of 
not  more  than  twelve  months  at  any  one  time,  shall  not  be  deemed  an 
abandonment  of  it"  (Code,  §  2843),  a  lease  for  a  term  of  twelve  months 
is  authorized,  or  for  several  terms  aggregating  not  more  than  twelve 
months ;  but,  if  the  owner  does  not  resume  possession  at  the  expiration 
of  the  twelve  months,  and  has  put  it  out  of  his  power  to  do  so  by  making 
a  new  lease  to  commence  at  the  expiration  of  the  first,  the  right  of  home- 
stead exemption  is  forfeited  and  lost. 

Appeal  from  the  Circuit  Court  of  Barbour. 

Tried  before  tlie  Hon.  H.  D.  Clayton. 

This  was  a  contest  as  to  the  right  to  a  homestead  exemption, 
between  J,  F.  Scaife  as  claimant,  and  Thomas  M.  Argall  as 
plaintiff  in  execution.  The  property  was  described  as  "  lot  No. 
304,  in  square  No.  16,  in  the  city  of  Eufaula;"  and  the  evidence 
showed  that  it  contained  about  one  acre,  and  was  worth  about 
$1,600.  The  plaintiff's  judgment  was  rendered  on  the  11th 
June,  1881 ;  and  an  execution  issued  thereon,  and  placed  in  the 
hands  of  the  sheriff  on  the  15th  August,  was  by  him  levied  on 
said  lot  on  the  27th  August.  The  defendant  having  claimed 
the  lot,  or  his  interest  therein,  as  a  homestead  exemption,  and 
his  claim  being  contested  by  the  plaintiff,  an  issue  was  there- 
upon made  up  between  them,  and  submitted  to  a  jury.  On  the 
trial  of  this  issue,  as  the  bill  of  exceptions  shows,  it  was  proved 
and  admitted,  that  the  house  and  lot  belonged  to  the  deceased 
wife  of  the  defendant,  the  time  of  whose  death  does  not  appear, 
and  was  occupied  by  them  as  their  homestead  at  the  time  of 
her  death;  that  afterwards,  on  the  7th  March,  1881,  the  de- 
fendant rented  the  property  to  one  Bryant,  until  September 
1st,  1881 ;  "  that  Bryant  occupied  it  a  part  of  said  term,  buf 
the  trade  was  cancelled  about  the  middle  of  the  term ;  that  de- 
fendant then  rented  it  to  L.  Clisby,  on  the  7th  September, 
1881,  until  September  Ist,  1882;  that  said  Clisby,  remained 
in  possession  until  the  end  of  the  term,  and  was  permitted  to 
stay  over  until  about  the  middle  of  November,  1882 ;   that  the 
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defendant  was  not  in  the  actual  occupancy  of  the  premises,  but 
did  have  control  while  Bryant  was  not  in  possession,  from 
March  7th,  1S82,  to  November  15th,  1882,  or  about  that  time;" 
and  it  was  admitted,  also,  that  the  defendant,  with  his  family, 
moved  into  the  house  again  after  the  interposition  of  his  claim 
in  this  case,  and  was  in  possession  at  the  time  of  the  trial.  This 
being  all  the  evidence,  the  court  charged  the  jury,  at  the  in- 
stance of  the  plaintiffs  in  execution,  that  they  must  find  for  the 
plaintiffs,  if  they  beheved  the  evidence ;  and  this  charge,  to 
which  the  defendant  and  claimant  duly  excepted,  is  now  as- 
signed as  error. 

PuGH  &  Merrill,  for  appellant. 

J.  M.  McKleroy,  contra. 

STONE,  J. — The  general,  statutory  rule  as  to  the  right  of 
homestead  exemption  in  this  State,  is  that  it  must  have  been 
"  owned  and  occupied  "  by  the  claimant  at  the  time  it  is  sought 
to  be  subjected ;  or,  correctly  speaking,  when  a  lien  upon  it 
would  attach,  in  the  absence  of  such  occupancy. — Code  of  1876, 
§  2820 ;  Hudson  v.  Kelly,  70  Ala.  393.  Section  2843  of  the 
Code  makes  an  exception  as  to  actual  occupancy.  Under  its 
provisions,  "a temporary  quitting,  or  leasing  the  [premises]  for 
a  period  of  not  more  than  twelve  months  at  any  one  time,  shall 
not  be  deemed  to  be  an  abandonment  of  it  [them]  as  his  home- 
stead." Temporary  quitting,  must  mean  a  temporary  absence, 
with  the  intention  of  returning;  such,  for  illustration,  as  visit- 
ing a  watering-place.  Some  persons  have  a  summer  residence 
in  the  country,  and  close  up  the  residence  in  town  during  such 
country  sojourn.  This  is  temporary  absence,  the  animus 
reveriendi  existing  all  the  while.  Leasing  the  premises  for 
a  period  of  not  more  than  twelve  mooiths  at  any  one  time. 
But  for  tliis  clause,  whenever  the  homestead  is  let  to  rent, 
and  the  owner  removes  from  it,  there  would  be  a  cessa- 
tion of  his  occupancy. —  Waugh  v.  Montgomery,  67  Ala. 
573;  Lehman,  Durr  <&  Co.  v.  Bryan,  67  Ala.  558;  Stow 
V.  Lillie,  63  Ala.  257 ;  Boyle  v.  Shulman,  59  Ala.  566. 
We  think  the  clause  we  are  considering  must  be  understood 
as  meaning,  that  if  the  owner  does  not  in  fact  return  and 
occupy  the  premises,  until  after  a  lapse  of  more  than  twelve 
"months  of  continuous  time,  they  being  all  the  while  in  the  oc- 
cupancy of  a  tenant,  or  succession  of  tenants,  holding  in  right- 
ful possession,  then  the  right  of  exemption  is  lost;  and  that 
loss  must  date  from  the  time  the  owner,  by  his  contract  of  let- 
ting, puts  it  out  of  his  power  to  return  and  re-occupy,  within 
twelve  months  after  quitting  the  possession.  The  right  of 
Vol.  lxxiv. 
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homestead  "  is  conferred  to  protect  the  roof  that  shelters,  and 
can  not  be  converted  into  a  shield  of  investments  in  lands,  from 
which  rents  and  profits  are  to  be  derived.'' — Boyle  v.  Shulraan, 
»upra. 

And  the  homestead  right,  to  be  available,  must  exist  at  and 
before  the  date  of  the  execution  lien.  Subsequent  entry  and 
occupation  of  the  premises  can  not  retroact,  so  as  *to  give  va- 
lidity to  the  claim. — Ih. 

At  the  time  of  the  levy  in  this  case,  the  owner  was  out  of 
possession — the  premises  having  been  let  to  a  tenant,  rendering 
rent,  for  a  term  of  six  months.  The  owner  had  also  let  them 
to  like  rent  for  another  year,  to  commence  at  the  expiration  of 
the  first  lease.  He  had  thus  disabled  himself  to  occupy  for  a 
continuous  term  of  eighteen  months.  This  was  a  forfeiture  of 
his  homestead  exemption. 

The  judgment  of  the  Circuit  Court  is  aftirmed. 


Walker  v,  Ivey. 

Trespass  fcrr  Wrongfid  Seizure  of  Personal  Property. 

1 .  Wife^s  statutory  estate  ;  increase  of  domestic  animals. — The  increase 
or  offspring  of  domestic  animals,  belonging  to  the  wife's  statutory  estate, 
also  form  a  part  of  the  corpus,  and  belong  to  her. 

2.  Trial  of  right  of  property  by  magistrate,  ivithout  bond  or  affidarit. — A 
justice  of  the  peace,  before  whom  an  attachment  is  returnable,  has  no 
jurisdiction  to  try  the  right  or  title  to  property  levied  on,  at  the  instance 
of  a  third  person  who  claims  it,  unless  a  claim  is  interposed  under  oath, 
and  proceedings  conducted  in  the  manner  prescribed  by  the  statute ;  and 
consent  of  the  parties  can  not  confer  jurisdiction  of  the  subject-matter  of 
a  contest  so  initiated  and  conducted. 

Appeal  from  the  Circuit  Court  of  Pike. 

Tried  before  the  Hon.  John  P.  Huijhakd. 

This  action  was  brought  by  Mrs.  Theresa  J.  Walker,  the  wife 
of  W.  H.  Walker,  against  James  W.  Ivey  and  Solomon  Lee,  to 
recover  damages  for  the  alleged  wrongful  taking  of  "  ten  head 
of  hogs,"  the  property  of  the  plaintiif ;  and  was  commenced 
on  the  23d  March,  1882.  The  cause  was  tried  on  issue  joined 
on  the  plea  of  not  guilty,  and  resulted,  under  the  rulings  of 
the  court,  in  a  verdict  and  judgment  for  the  defendants.  On 
the  trial,  it  was  proved  that  the  liogs  were  seized  by  the  defend- 
ant Lee,  as  constable,  under  an  attachment  in  his  hands  against 
said  W.  H.  Walker,  and  were  delivered  by  him  to  said  Ivey, 
his  co-defendant,  who  was  the  plaintiff  in  the  attachment.     The 
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plaintiff  claimed  the  hogs  as  belonging  to  her  statutory  estate, 
and  adduced  evidence  showing  that  they  were  the  offspring  of 
a  sow  which  had  been  given  to  her  by  her  father  several  years 
before  the  levy  and  seizure;  and  also  that,  at  the  time  of  the 
levy,  both  she  and  her  husband  notified  the  constable  that  the 
hogs  belonged  to  her,  and  not  to  her  husband.  The  defendants 
adduced  evidence  of  declarations  made  by  said  W.  H.  Walker, 
a  short  time  before  the  levy,  asserting  title  in  himself  to  the 
hogs,  because  they  were  the  increase  of  property  belonging  to 
his  wife's  statutory  estate.  The  defendants  introduced  evidence, 
also,  as  to  an  informal  claim  to  the  hogs,  made  by  the  plaintiff 
to  the  justice  of  the  peace  before  whom  the  attachment  was 
returnable,  and  his  decision  of  the  claim  against  her,  on  evi- 
dence introduced  before  him,  on  different  days,  by  each  party. 
No  entry  or  record  of  this  contest  was  made  by  the  justice,  and 
numerous  exceptions  were  reserved  by  the  plaintiff  to  the  oral 
evidence  relating  to  it,  the  substance  of  which  is  stated  in  the 
opinion  of  the  court. 

The  plaintiff  requested  the  court,  in  writing,  to  charge  the 
jury  as  follows:  "If  the  jury  believe,  from  the  evidence,  that 
the  plaintiff's  father  gave  her  a  sow  about  four  years  ago,  the 
sow  thereby  became  her  statutory  separate  estate,  and  the  in- 
crease of  the  sow  would  also  belong  to  her  statutory  separate 
estate,  and  she  could  not  convey  away  that  property  in  any 
other  manner  than  that  prescribed  by  the  statute ;  that  she  had 
no  lawful  right  to  submit  the  right  to  said  property  to  arbitra- 
tion, or  to  waive  any  of  her  rights  to  said  property  by  law ;  nor 
could  she  consent,  by  oral  agreement,  for  tlie  justice  of  the 
peace  to  try  her  right  to  such  property ;  and  that  such  consent, 
if  proved,  would  not  be  binding  on  her,  and  the  judgment  of 
the  justice,  as  proved,  would  not  estop  her  from  bringing  this 
action,  nor  prevent  a  recovery  in  this  suit."  The  court  refused 
this  charge,  and  the  plaintiff  excepted  to  its  refusal ;  and  she 
here  assigns  its  refusal  as  error,  with  the  several  rulings  on  evi- 
dence, and  several  charges  given  at  the  instance  of  the  defend- 
ants, to  which  exceptions  were  duly  reserved. 

N.  "W.  Griffin,  for  the  appellant,  cited  Gans  v.  Williams,  62 
Ala.  41;  Williams  v.  Auerlach,  57  Ala.  90;  Thomas  v.  James, 
32  Ala.  723;  Sampley  v.  Watson,  43  Ala.  377;  Code  of  1876, 
§§  3676-8. 

STONE,  J. — 1.    If  the  testimony  in  the  present  record  be 

believed,  there  can  be  no  question  that  the  plaintiff  made  out  a 

prima  /"aci-e  case  for  recovery.     Proving  tliat  the  dam  was  of 

the  corpus  of  her  statutory  separate  estate,  it  followed  that  the 
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offspring  was  hers.     Partus  sequitur  vent'rem. — Gana  v.  Wit- 
limns,  62  Ala.  41 ;    Williams  v.  Auerhach,  57  Ala.  90. 

2.  When  the  attachment  was  levied,  both  the  plaintiff  and 
her  husband  claimed  that  the  property  was  hers.  The  property 
was  carried  away  by  the  officer.  A  few  days  afterwards,  they  to- 
gether visited  the  magistrate,  and  repeated  to  him  that  the 
property  belonged  to  his  wife.  He,  the  justice,  informed  Mrs. 
Walker  that,  if  she  could  prove  the  property  was  hers,  she 
could  recover  it.  The  justice  then  expressed  an  nnwillingnesa 
to  try  the  case,  and  proposed  to  procure  another  justice  to  pre- 
side over  the  trial.  Both  plaintiff  and  her  husband  expressed 
confidence  in  the  justice,  and  a  willingness  that  he  should  try 
the  case.  No  affidavit  of  claim  had  been,  or  ever  was  made, 
and  no  jury  was  summoned,  or  spoken  of. — Code  of  1876, 
§§  3676,  et  seq.  It  was  then  agreed  between  the  justice  on  one 
hand,  and  the  plaintiff  and  her  husband  on  the  other,  that  the 
trial  should  be  had  on  the  next  Saturday.  On  the  day  ap- 
pointed, the  plaintiff  and  her  witnesses  appeared  before  the 
justice,  and,  without  a  jury,  offered  testimony  to  prove  her 
ownership  of  the  property.  The  plaintiff  in  attachment  did 
not  attend.  The  justice  continued  the  hearing  until  the  next 
Monday,  when  the  plaintiff  appeared,  and  submitted  his  testi- 
mony. Thereupon,  the  justice  decided  the  property  was  sub- 
ject to  the  attachment.  This  proceeding,  or  trial,  is  relied  on 
as  an  answer  and  defense  to  the  prima  facie  case,  which  it  is 
claimed  the  plaintiff  had  made  out ;  and  the  Circuit  Court  so 
charged  the  jury. 

We  need  not,  and  do  not  decide,  whether  it  is  competent  for 
a  married  woman,  with  the  concurrence  of  her  husband,  to 
submit  to  arbitration  a  disputed  right  to  her  statutory  estate. 
There  was  no  agreement  to  have  an  arbitration  in  this  case. 
The  plaintiff  in  attachment  never  was  consulted,  and  made  no 
agreement  to  arbitrate.  Manifestly,  he  would  not  have  been 
concluded  by  what  was  done.  And  it  is  equally  manifest  the 
plaintiff  did  not  understand  she  was  going  into  an  arbitration. 
The  negotiation  and  agreement  between  her  and  the  justice, 
were  not  that  the  latter  should  try  the  case  as  an  arbitrator,  but 
that  he  should  try  it,  instead  of  another  justice  of  the  peace,  to 
be  procured  by  him  to  take  his  place.  A  judicial  trial  was 
what  was  intended ;  and  what  the  parties  did,  was  coram  non 
jiidice,  and  a  nullity.  The  justice  had  no  jurisdiction  of  the 
contention,  in  the  absence  oi  a  claim  interposed  according  to 
the  statute,  and  conducted  in  the  manner  the  statute  prescribes. 
Consent  can  not  give  jurisdiction  of  subject-matter. 

Many  of  the  rulings  of  the  Circuit  Court  are  inconsistent 
with  these  views ;  notably,  the  refusal  to  give  charge  No.  2, 
asked  by  plaintiff. 

Reversed  and  remanded. 
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Indictment  far  Murder. 

1.  Oath  of  grand  jury  ;  sufficiency  of  recitals  as  to  — When  the  record 
recites  that  the  oath  prescribed  by  the  statute  was  taken  by  the  foreman 
and  the  other  members  of  the  grand  jury,  the  recital  implies  that  the 
oath  was  administered  by  the  court,  or  in  its  presence,  and  under  its 
sanction,  and  is  sufficient. 

2.  Joinder  in  issue. — The  similiter,  or  joinder  by  the  State  in  the  issue 
tendered  by  the  plea  of  not  guilty,  is  merely  a  formal  matter,  and  the 
failure  of  the  record  to  recite  it  is  an  amendable  defect. 

3.  Special  venire;  presumption  as  to  return  of. — It  is  not  necessary  that 
the  record,  in  a  capital  case,  shall  show  that  the  special  venire  was 
returned  into  court  by  the  proper  officer :  when  no  objection  was  raised 
in  the  court  below,  based  on  the  failure  to  return  it,  and  the  defendant 
participated  in  the  selection  of  the  petit  jury,  this,  court  will  presume 
that  the  return  was  properly  made,  or  that  it  was  waived. 

4.  Sentence  to  penitentiary. — Under  a  conviction  of  a  felony,  a  sen- 
tence to  hard  labor  in  the  penitentiary  is,  in  substance  and  legal  effect, 
no  more  than  a  sentence  to  imprisonment  in  the  penitentiary,  and  con- 
tains lib  reversible  error. 

5.  Self-defense. — There  is  no  foundation  in  law  for  the  proposition, 
that  any  violent  assault,  importing  peril  or  injury  to  the  person,  may  be 
resisted  or  repelled  to  the  extremity  of  taking  the  life  of  the  assailant ; 
life  may  lawfully  be  taken,  only  in  resistance  of  a  felonious  assault — that 
is,  an  assault  threatening  or  imperilling  life  or  grievous  bodily  harm. 

6.  Dying  declarations;  charge  as  to. — The  deceased  having  been  killed 
bj^  the  defendant  while  engaged  in  a  hand-to-hand  combat,  one  having  a 
pistol,  and  the  other  a  knife  in  his  hand  ;  the  subsequent  declaration  of 
the  deceased,  "  I  vjould  have  gotten  him,  if  he  had  not  been  too  quick  for 
me,"  can  not  be  regarded  as  the  mere  expression  of  an  opinion  by  him, 
but  rather  characterizes,  as  matter  of  fact,  both  the  animus  and  the 
avidity  with  which  he  engaged  in  the  affray ;  and  having  been  admitted 
by  the  court  below  as  dying  declarations,  a  charge  requested,  instructing 
the  jury  that  they  "  are  authorized  to  consider  the  dying  declaration  of 
the  deceased,  in  forming  their  conclusions  as  to  what  might  have  in- 
fluenced the  defendant's  mind,  as  to  the  necessity  of  his  striking  or 
shooting  for  the  preservation  of  his  life,  or  to  save  himself  from  great 
bodily  harm,"  is  improperly  refused.     (Brickell,  C.  J.,  dissenting.) 

7.  Homicide  iyi  personal  combat,  willingly  entered  into  by  both  parties. 
When  two  persons  engage  willingly  in  a  personal  combat,  each  having 
a  deadly  weapon,  and  the  assailant  is  killed  ;  the  other  party  can  not  be 
held  guiltless,  unless  he  had  retreated  as  far  as  he  could  with  safety  to 
himself;  and  neither  the  bad  cliaracter  of  the  deceased,  nor  past  threats 
and  hostile  actions,  relieve  from  this  duty,  or  excuse  the  killing  of  the 
assailant,  though  they  may  be  looked  to,  in  connection  with  the  present 
demonstrations,  in  determining  whether  the  slayer  had  a  just  and  rea- 
sonable apprehension  of  imminent  peril  to  life,  or  grievous  bodily  harm. 

From  the  Circuit  Court  of  Clarke. 
Tried  before  the  Hon.  Wm.  E.  Clarke. 
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The  indictment  in  this  case  charged,  "  that  Edwin  J.  Brown, 
alias  Ed.  Brown,  unlawfully  and  with  malice  aforethought 
killed  David  S.  Jordan,  hy  shooting  him  with  a  pistol."  The 
minute-entry  relating  to  the  organization  of  the  grand  jury,  by 
which  the  indictment  was  found,  contains  the  following  recitals : 
"  It  appearing  to  the  satisfaction  of  the  court  that  there  was 
then  a  sufficient  number  present  to  constitute  the  grand  jury, 
and  that  said  persons  had  been  drawn  and  summoned  according 
to  law,  and  that  they  are  qualified  to  serve  as  grand  jurors ; 
thereupon,  T,  B.  Morris,  having  been  appointed  foreman  of 
the  grand  jury,  took  the  oath  prescribed  by  law,  as  set  forth  in 
section  4755  of  the  Code  of  Alabama,  and  the  other  members 
of  the  grand  jury  took  the  oath  prescribed  by  law,  as  set  forth 
in  sections  4755  and  4756  of  the  Code  of  Alabama  ;  the  court 
thereupon  charged  the  jury,  and  they  were  placed  in  charge  of 
T.  A.  Creighton,  who  was  sworn  as  bailiff;  whereupon  they 
retired  to  their  room."  The  entries  showing  the  trial,  verdict 
and  judgment,  are  in  these  words:  "This  day  came  the  State 
of  Alabama,  by  its  solicitor,  Geo.  W.  Taylor,  and  came  also 
the  defendant,  in  person  and  by  counsel,  and  pleads  not  guilty 
to  the  charge  in  the  indictment;  and  thereupon  came  a  jury," 
<fec.,  "who,  being  duly  tried,  impanelled  and  sworn,  according 
to  law,  upon  their  oaths  do  say,  'We,  the  jury,  find  the  defend- 
ant guilty  of  murder  in  tlie  second  degree,  and  affix  the  penalty 
at  ten  years  in  the  penitentiary.' "  .  .  •  .  "  This  day  came 
the  State,  by  its  solicitor,  and  the  defendant,  Edwin  J.  Brown, 
was  brought  into  court  to  receive  sentence,"  &c.,  "  and  being 
personally  present,  he  was  asked  by  the  court,  if  he  had  any 
thing  to  say  why  the  judgment  of  the  law  should  not  be  pro- 
nounced against  him  ;  to  which  he  said,  nothing  material.  It 
is  therefore  considered  by  the  court,  that  the  sheriff  of  Clarke 
county  detain  the  said  Edwin  J.  Brown,  until  called  for  by  the 
warden  or  keeper  of  the  penitentiary  of  the  State  of  Alabama  ; 
and  that  he  be  delivered  into  the  custody  of  the  said  warden  or 
keeper ;  and  that  he  be  confined  at  hard  labor  in  the  peniten- 
tiary, for  the  term  of  ten  years." 

On  the  trial,  as  the  bill  of  exceptions  shows,  it  was  proved 
that  the  difficulty  between  the  parties,  in  which  Jordan  was 
killed,  occurred  on  the  ISth  June,  1881,  in  the  office  of  a 
justice  of  the  peace,  during  the  trial  of  a  prosecution  before 
him  for  trespass  after  warning,  brought  by  Brown  against  Jor- 
dan and  his  two  sons  ;  and  the  particulars  of  the  difficulty  were 
thus  stated  by  the  justice,  who  was  examined  as  a  witness  for 
the  State:  "After  the  defendant  (Brown)  had  been  sworn  as  a 
witness,  and  had  given  in  his  testimony,  which  was  taken  down 
in  writing  by  one  i  ork,  who  was  acting  as  clerk  for  said  justice, 
York  handed  the  statement  to  said  defendant  to  be  signed,  and 
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handed  it  to  him  on  a  thin  piece  of  board  (the  top  of  a  cracker- 
box)  which  said  York  had  been  using  to  write  on  ;  and  as  de- 
fendant was  signing  his  name  to  his  evidence,  with  the  board 
in  liis  lap,  the  deceased  said  something,  which  witness  did  not 
exactly  understand,  but  thinks  it  amounted  to  an  accusation  of 
perjury;  and  thereupon  the  defendant  jumped  up,  and  struck 
the  deceased  over  the  head  with  the  board,  splitting  it  to  pieces. 
The  deceased  then  seized  the  defendant,  and  forced  him  back 
over  the  feet  and  legs  of  witness,  knocking  him  down,  and  also 
knocking  the  defendant  down.  The  deceased  raised  up  both 
of  his  hands  as  Brown  struck  him,  both  hands  being  open,  and 
witness  saw  no  knife  in  them.  Witness  called  to  York  to  help 
to  separate  them,  and  caught  hold  of  defendant  while  York 
caught  Jordan,  and  pulled  him  back,  when  the  defendant  fired 
one  shot  while  York  had  hold  of  deceased.  York  then  turned 
him  loose,  and  he  started  towards  Brown,  when  Brown  fired 
the  second  shot  as  he  was  rising,  and  the  deceased  then  said, 
'(?A,  he  has  got  me,  I  am  killed.''  Witness  then  called  on  Brown 
to  give  up  his  pistol  and  surrender,"  and  he  did  so.  This  wit- 
ness testified,  also,  to  repeated  threats  made  by  the  deceased 
against  Brown,  and  said  that  they  had  had  frequent  quarrels  in 
his  presence.  Several  other  witnesses,  who  were  present  at  the 
time,  testified  as  to  the  particulars  of  the  difiiculty  substantially 
as  stated  by  the  justice ;  and  some  of  them  testified  to  former 
threats  by  the  deceased,  on  different  occasions,  and  to  his 
general  reputation  as  a  quarrelsome  and  violent  man,  though 
others  regarded  him  as  half-crazy  and  not  dangerous.  There 
was  some  evidence,  also,  tending  to  show  that  the  deceased, 
when  the  difiiculty  commenced,  had  a  knife  in  his  hand. 

"  B.  A.  Clanton  testified,  that  he  was  keeping  the  ware-house 
at  Coffeeville  when  Jordan  came  there  one  night,  in  February, 
1881,  to  take  a  steamboat,  and  asked,  for  oil  to  grease  his  pistol, 
which  he  showed  to  witness  ;  and  said  he  had  heard  that  Brown 
was  going  to  take  the  boat  there  that  night,  and  that  he  was 
going  to  Kill  him  if  he  came.  Witness  advised  him  not  to  do 
80,  but  he  said  he  would  not  take  the  advice.  Witness  assisted 
him  to  a  neighbor's  house  after  he  was  shot,  where  he  stayed 
until  he  died.  Witness  did  not  see  any  knife.  A  day  or  two 
before  his  death,  witness  called  to  see  him,  and  asked  him  how 
lie  was  getting  on  ;  when  he  said,  that  he  was  mighty  bad  off, 
and  knew  that  he  was  going  to  die.  Witness  told  him,  he 
reckoned  not.  Deceased  said,  ^  Oh,  yes,  I  am.  I  might  to  have 
tahen  your  advice',  hut  I  would  have  gotten  him  (Brown),  if  he 
had  not  heen  too  quick  for  me.''  Deceased  was  a  strong,  active 
man,  much  larger  and  stouter  than  Brown ;  his  character  was 
that  of  a  violent  man,  but  witness  did  not  know  that  he  was  a 
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dangerous  man."  This  was  all  the  evidence  adduced  as  to  this 
declaration  of  the  deceased. 

The  defendant  made  a  statement  in  his  own  belwlf,  in  which 
he  stated  the  circumstances  attending  the  killing,  and  former 
threats  made  against  him  by  the  deceased  on  different  occa- 
sions; and  further  said  :  "I  acted  in  self-defense  in  this  diffi- 
culty, and  I  thought  at  the  time  I  sliot  Jordan  that  it  was 
necessary  to  shoot  in  order  to  save  my  own  life." 

The  defendant  requested  the  following  charges  in  writing; 

"  1.  If  the  jury  believe,  from  the  evidence,  that  Jordan  was, 
at  the  time  of  the  shooting,  making  an  assault  upon  Brown,  in 
such  manner,  and  under  such  circumstances,  as  would  create  a 
just  apprehension  in  the  mind  of  a  reasonable  man,  of  imminent 
danger  to  his  person,  Brown  had  a  right  to  act  upon  such  ap- 
pearances, and  kill  his  assailant. 

"2.  If  the  jury  believe,  from  the  evidence,  that  Jordan,  at 
the  time  Brown  shot  him,  had  knocked  or  pushed  Brown  down 
on  the  Hoor,  and  was  advancing  on  liim  in  an  angrj^  and  violent 
manner,  and  under  such  circumstances  as  to  impress  the  mind 
of  Brown  with  the  reasonable  belief  that  it  was  necessary  for 
him  to  shoot  Jordan,  in  order  to  protect  his  own  life,  or  save 
himself  from  great  bodily  harm,  then  they  must  find  the  defend- 
ant not  guilty. 

"3.  If  the  jury  believe,  from  the  evidence,  that  at  the  time 
Brown  shot  Jordan  the  circumstances  were  such  as  to  impress 
his  mind  with  the  reasonable  belief  that  it  was  necessary  for 
him  to  shoot,  in  order  to  save  himself  from  great  bodily  harm, 
such  shooting  would  be  justifiable,  and  they  must  find  the  de- 
fendant not  guilty. 

"  4.  If  the  jury  believe,  from  the  evidence,  that  Brown 
killed  Jordan  in  a  sudden  broil,  and  while  Jordan  was  making 
a  violent  assault  upon  him,  and  that  such  killing  was  in  order 
to  repel  such  assault,  then  they  must  find  the  defendant  not 
guilty. 

"5.  If  the  jury  believe,  from  the  evidence,  that  the  deceased 
was  the  aggressor  in  bringing  on  the  fight,  by  using  abusive 
language  towards  Brown,  and  immediately  advancing  on  him 
in  a  hostile  manner;  and  Brown  was  aware  that  the  deceased 
had,  recently  before  that  time,  made  threats  of  killing  him ; 
and  all  the  circumstances  at  the  moment  were  such  as  to  impress 
his  mind  with  the  reasonable  belief  that  it  was  necessary  for 
him  to  shoot,  in  order  to  save  himself  from  great  bodily  harm, 
or  loss  of  life, — then  the  jury  must  find  the  defendant  not 
guilty. 

"  6.  If  the  jury  believe,  from  the  evidence,  that  the  deceased 
brought  on  the  fight  in  which  he  was  killed,  by  insulting  Brown 
with  abusive  language,  and  immediately  advancing  on  him ; 
31 
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and  Brown  was  aware  that  tlie  deceased  had,  recently  before 
that  time,  made  threats  of  killing  him ;  and  all  the  circnra- 
stances,  at  the  moment  Brown  fired  the  pistol,  were  such  as  to 
impress  his  mind  with  the  reasonable  belief  that  it  was  neces- 
sary for  him  to  shoot,  in  order  to  save  himself  from  loss  of  life, 
or  great  bodily  harm, — then  the  jury  must  find  the  defendant 
not  guilty. 

"7.  The  jury  are  authorized  to  consider  the  dying  declara- 
tion of  Jordan,  in  forming  their  conclusion  as  to  what  might 
have  influenced  the  defendant's  mind,  as  to  the  necessity  of  his 
striking  or  shooting  for  the  preservation  of  his  life,  or  to  save 
himself  from  great  bodily  harm. 

"8.  If  the  jury  believe,  from  the  dying  declarations  of  the 
deceased,  taken  in  connection  with  the  other  testimony  in  the 
case,  that  it  was  the  intention  of  the  deceased  to  bring  on  the 
difficulty,  and  take  the  life  of  Brown,  or  do  him  great  bodily 
harm,  and  that  he  was  only  prevented  from  carrying  such  in- 
tentions into  execution  by  Brown  being  too  quick  for  him; 
then  they  must  find  the  defendant  not  guilty." 

The  court  lefnsed  each  of  these  charges,  and  the  defendant 
duly  excepted  to  such  refusal ;  and  these  were  the  only  matters 
to  wdiich  exceptions  were  reserved. 

Wm.  S.  Anderson,  A.  G.  Smith,  and  J.  J.  Altman,  for  the 
appellant.     (No  briefs  on  file.) 

H.  C.  Tompkins,  Attorney-General,  contra.. 

BRICKELL,  C.  J. — The  several  objections  to  the  regularity 
of  the  procedure  in  the  Circuit  Court  .have  been  considered, 
and  we  are  not  of  opinion  that  either  of  them  can  be  supported. 
The  first  is,  that  it  is  7iot  shown  by  tlie  record  by  whom,  or  by 
what  authority,  the  oath  was  administered  to  the  grand  jury. 
Conceding  that  it  is  essential  to  the  regularity  of  the  proceed- 
ings that  it  sliould  affirmatively  appear  of  record  that,  before 
the  flnding  of  the  indictment,  the  grand  jury  were  properly 
sworn,  the  fact  now  appears  cfearly  and  fully.  The  recital  is, 
that  the  oath  prescribed  by  the  statute  was  taken  by  the  fore- 
man, and  by  the  other  members  of  the  grand  jury ;  which  can 
not  be  true,  unless  the  oath  was  judicial — unless  it  was  admin- 
istered by  the  court,  or  in  its  presence,  and  under  its  sanction. 
In  practice,  it  is  not  usual  to  state  upon  the  record  by  whom 
the  oath  was  administered  to  the  grand  or  to  the  petit  jury. 
The  recital  that  they  were  sworn,  includes  the  statement  that 
the  administration  of  the  oath  was  by  proper  authority. 

2.  Tlie  second  objection  is,  that  the  plea  of  not  guilty  ten- 
dered an  issue  to  the  country,  which  the  record  does  not  show 
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was  accepted  or  joined  in  by  tlie  State.  The  acceptance  or 
joinder,  if  expressed  upon  the  record,  would  have  been  merely 
an  affirmation  that,  for  trial,  the  State,  as  the  defendant  had 
done  by  the  plea,  put  itself  upon  the  country  ;  the  similiter,  as 
it  was  known  in  common-law  pleading,  which  is  merely  formal, 
and  its  omission  an  amendable  defect. — 1  Bish.  Cr.  Pr.  §§  801, 
1354;  1  Chitty's  Cr.  Law,  720;'  State  v.   Carroll,  5  Ire'd.  139. 

3.  The  failure  to  show  on  the  record  that  the  sheriff  returned 
into  court  the  special  venire,  or* the  list  of  jui-ors  speciall}-  sum- 
moned for  the  trial  of  the  cause,  can  not  avail  to  reverse  the 
judgment.  If  it  was  not  in  fact  returned,  upon  objection  in- 
terposed in  the  Circuit  Court,  the  return  would  have  been  com- 
pelled ;  and  whatever  of  benefit  the  appellant  could  have  de- 
rived from  it  would  have  l)een  afforded,  and  whatever  of  injury 
was  apprehended  from  the  omission  would  have  been  obviated. 
The  objection  not  being  interposed  in  the  Circuit  Court,  and 
the  appellant  having  voluntarily  proceeded  to  trial  before  a  jury, 
in  the  selection  of  which  he  participated,  the  just  presumption 
is,  that  the  return  was  made,  or  was  waived. — Ben  v.  The  State, 
22  Ala.  9. 

4.  The  remaining  objection  is,  that  the  sentence  condemns 
the  appellant  to  hard  lahy?'  in  the  penitentiary,  while  the  legal 
punishment  oi  the  offense  of  which  he  is  convicted  is  imprison- 
m.ent  in  the  penitentiarv.  The  penitentiary,  nnder  the  statutes, 
is  not  a  mere  place  for  the  imprisonment  of  convicts:  impris- 
onment in  it  involves  subjection  to  involuntary  or  compulsory 
laboi-,  during  its  continuance.  Describing  the  labor  as  hard, 
does  not  signify  that  it  shall  be  of  unusual  severity  :  it  means  no 
more  than  that  it  is  compulsory,  and  continuous  during  the  term 
of  imprisonment.  These  words  niight  well  have  been  omitted 
from  the  sentence;  but  their  insertion  does  not  vitiate  it,  as 
they  do  not  subject  the  appellant  to  any  other  than  legal  punish- 
ment, or  to  labor  of  any  other  kind  or  degree  than  must  have 
been  endured  if  they  h^id  been  omitted. 

5.  The  first  and  fourth  instructions  requested  by  the  appel- 
lant, assume  that  any  violent  assault,  importing  peril  or  injury 
to  the  person,  may  be  resisted  or  repelled,  to  the  extremity  of 
taking  the  life  of  the  assailant.  There  is  no  foundation  for 
such  a  proposition.  Life  can  be  taken  lawfully,  only  in  resist- 
ance of  a  felonious  assault ;  an  assault  threatening  or  imperil- 
ling life  o»  grievous  bodily  harm. — Whart.  Hom.  §  480 ; 
Pierson  v.  The  State,  12  Ala.  •  149  ;  Eiland  v.  The  State,  52 
Ala.  322. 

7.  The  seventh  and  eighth  instructions  are  objectionable,  if  for 
no  other  reason,  because  it  is  assumed  the  declarations  proved 
to  have  been  made  by  the  deceased  were  dying  declarations. 
It  is  not  every  declaration  made  by  a  deceased  person  while  in 
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extremis^  or  under  a  sense  of  impending  death,  that  falls  with- 
in the  condition  or  class  of  dying  declarations,  as  known  in  the 
law  of  criminal  evidence.  The  subject  of  the  declarations 
must  be  a  fact  or  circumstance  attending  death,  or  the  cause 
producing  it.  These  declarations,  if  relevant  or  proper  evi- 
dence for  any  purpose,  had  no  reference  to  the  facts  and  cir- 
cumstances of  the  combat  from  which  death  resulted ;  but 
were,  at  most,  only  expressive  of  the  opinion  of  the  deceased, 
as  to  what  would  have  been  the  result  if  the  accused  had  not 
fired  so  quickly. 

7.  When  the  remaining  instructions  are  taken  in  connection 
with  the  evidence,  if  they  are  not  abstract,  it  is  obvious  they 
could  not  have  been  given  without  misleading  the  jury,  unless 
other  instructions  explanatoi-y  of  them,  limiting  and  qualifying 
them,  had  been  given.  The  killing  was  with  a  deadly  weapon, 
in  the  course  of  a  personal  conflict,  into  which  each  party — the 
accused  and  the  deceased — entered  without  reluctance.  If 
it  be  true  that  the  deceased  was  the  aggressor,  or  assailant, 
the  accused  can  not  be  held  guiltless,  until  it  appears  that  he 
had  retreated  as  far  as  he  could  with  safety  to  himself.  It  is 
the  duty  of  one  assailed,  "  to  abstain  from  the  intentional  in- 
fliction of  death,  or  grievous  bodily  harm,  until  he  has  retreated 
as  far  as  he  can  with  safety  to  himself." — Eiland  v.  The  State, 
supra;  Pier  son  v.  The  State,  stijyra.  Neither  the  bad  character 
of  the  assailant,  nor  his  past  threats  and  hostile  actions,  relieve 
from  the  duty.  These  may  be  looked  to,  in  connection  with 
present  demonstrations,  in  determining  whether  the  accused 
had  a  just  and  reasonable  apprehension  of  immediate,  imminent 
peril  to  life,  or  of  grievous  bodily  harm.  They  do  not  excuse 
or  justify  the  taking  of  life,  when  that  could  be  avoided  by 
retreating  before  an  assault,  or  retiring  from  a  combat  into 
which  the  slayer  enters  willingly.  This  court  will  not  reverse 
a  judgment,  for  the  refusal  of  instructions  which  have  a  tend- 
ency to  mislead  the  jury. — Dupree  v.  The  State,  33  Ala.  380; 
1  Brick.  Dig.  339,  §§  60,  61. 

SOMERA^ILLE,  J. — A  majority  of  the  court  are  of  opinion, 
that  the  judgment  of  the  Circuit  Court  in  this  case  should  be 
reversed,  because  of  the  refusal  to  give  the  seventh  charge  re- 
quested by  the  appellant.  It  is  no  objection  to  the  charge,  that 
it  assumes  the  declaration,  proved  to  have  been  «iade  by  the 
deceased,  to  have  been  a  dying  declaration.  The  evidence 
shows  such  to  be  the  case,  without  any  conflict ;  and  the  matter 
was  so  determined  by  the  court,  as  a  question  of  law,  prelimi- 
nary to  its  admission  in  tlie  first  instance. 

The  pertinent  portion  of  this  declaration  is,  ^^  I  would  have 
gotten  him^''  [Brown],    "  if  he  had  not  been  too  quick  for  meP 
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The  evidence  shows  that  Brown  and  the  deceased  were  engaged 
in  a  very  close  hand-to-hand  contest,  the  former  using  a  pistol, 
and  the  latter,  as  some  of  the  witnesses  testify,  having  a  knife 
in  his  possession.  This  declaration  of  the  deceased  does  not 
seem  to  us  to  be  the  mere  expression  of  his  opinion,  but.ratiier 
characterizes,  as  matter  of  fact,  both  the  aninm^  and  the  ac- 
tivity with  which  he  engaged  in  the  affray  with  the  view  of  as- 
sailinj;  his  antasionist.  It  had  reference  to  the  facts  and  cir- 
cumstances  constituting  the  affray,  and  producing  the  death  of 
the  declarant.  What  should  be  the  weight  or  effect  of  this 
declaration,  as  evidence,  is  a  matter  exclusively  for  the  deter- 
mination of  the  jury,  and  on  this  point  we  abstain  from  intimat- 
ing any  expression  of  ojiinion. 

For  this  cause  the  judgment  must  be  reversed,  and  the  cause 
remanded.  In  the  n)ean\vhile,  the  prisoner  will  be  retained  in 
custody,  until  discharged  by  due  process  of  law. 


Peri'y  i?.  Danner  &  Co, 

Action  on  Common  Counts^  for  Storage  of  Goods. 

1.  Nonsuit;  when  revisable. — Under  the  settled  construction  of  the 
statute  (Code,  §  3112),  a  voluntary  nonsuit,  taken  in  consequence  of  an 
adverse  ruling  on  demurrer,  not  being  a  matter  to  which  a  bill  of  excep- 
tions can  properly  be  taken,  is  not  revisable. 

2.  Exception  to  exclusion  of  evidence;  presumption  in  favor  of  judg- 
ment.— When  an  exception  is  reserved  to  the  exclusion  of  evidence, 
■which  is  not  set  out,  and  the  relevancy  and  materiality  of  which  are  not 
shown,  this  court  will  presume  that  it  was  properly  rejected. 

Appeal  from  tlie  Circuit  Court  of  Mobile. 

Tried  before  the  lion.  Wm.  E.  Clarkk. 

This  action,  with  several  others  (which  were  consolidated), 
was  brought  by  N.  W.  Perry,  against  the  persons  composing 
the  iirm  of  A.  C.  Danner  ct  Co.;  and  in  the  complaint  tiled  in 
the  Circuit  Court,  the  plaintiff  claimed  $62,  alleged  to  be  due 
by  account  on  the  1st . I une,  1882,  and  on  account  stated  on 
that  day,  "  and  for  storage  room  by  plaintiff  made  and  provided 
in  and  about  the  storing  and  keeping  of  certain  goods  and  chat- 
tels, stored  and  kept  for  said  defendants  on  certain  premises  of 
the  said  plaintiff',"  tfec.  The  defendants  tiled  a  special  plea,  as 
follows:  "  That  the  lumber,  for  the  storage  of  which  on  the 
land  described  in  the  complaint  said  plaintiff  sues,  was  kept  on 
said  land  during  defendants'  occupancy  thereof  under  a  claim 
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of  right  to  the  possession  of  said  land  adverse  to  the  plaintiff's 
claim  of  right  thereto;  and  that  defendants'  said  adverse  pos- 
session under  said  claim  continued  until  it  was  interfered  with 
by  the  process  of  the  District  Court  of  the  United  States  at 
Mobile,  sitting  in  bankruptcy,  which  court,  by  its  interlocutory 
injunction,  made  in  a  certain  cause  therein  then  and  yet  pend- 
ing, wherein  one  W.  C.  Gaynor,  as  assignee  of  said  Perrj^  and 
others,  bankrupts,  was  petitioner,  and  these  defendants  were 
respondents,  enjoined  these  defendants  from  any  further  holding 
of  said  lands,  or  other  interference  with  them,  until  the  further 
order  of  said  court.  And  defendants  say,  that  said  proceeding 
in  said  court  of  bankruptcy  is  still  pending  and  undetermined, 
and  involves  the  right  of  said  Gaynor,  and  said  plaintiff  as  his 
pretended  lessee,  to  the  possession  of  said  land  as  against  these 
defendants,  and  the  right  of  plaintiff  to  the  possession  thereof 
during  the  tiine  sued  for  herein  ;  M-hich  possession  of  plaintiff 
is  merely  the  result  of  defendants'  enforced  obedience  to  the 
provisional,  ex-parte  injunction  of  said  court.  And  defendants 
aver,  that  they  have  made  no  promise  or  contract,  as  alleged  in 
said  complaint;  and  that  said  Perry  entered  under  said  writ  of 
injunction,  and  under  said  Gaynor,  the  petitioner  in  said  cause; 
and  therefore  said  United  States  court  should  alone  maintain 
cognizance  of  said  litigation,  and  plaintiff  should  not  have  his 
said  action  in  this  court."  The  court  overruled  a  demurrer  to 
this  plea,  and  issue  being  then  joined  between  the  parties,  as 
the  bill  of  exceptions  recites,  "  the  plaintiff,  to  sustain  the  issue 
on  his  part,  offered  to  introduce  evidence  to  sustain  the  counts 
of  the  complaint  filed  in  the  cause.  The  defendants  objected 
to  the  same,  on  the  ground  that  the  same  was  immaterial  and 
irrelevant,  and  that  the  only  issue  was  the  truth  or  falsity  of 
the  defendants'  plea.  The  court  sustained  the  objection,  and 
excluded  said  evidence  ;  and  the  plaintiff  excepted  to  the  action 
of  the  court  in  sustaining  said  objection,  and  in  excluding  said 
evidence.  Whereupon,  the  plaintiff  ])rayed,  and  the  court 
granted  him  a  nonsuit,  with  a  bill  of  exceptions."  The  judg- 
ment-entry recites  that,  "on  account  of  the  rulings  of  the  court 
upon  the  plaintiff's  demurrer  and  offer  of  evidence,  the  plaintiff 
was  granted  a  nonsuit,  with  leave  to  file  his  bill  of  exceptions." 
The  overruling  of  the  demurrer  to  the  plea,  and  the  rejection 
of  the  evidence  offered,  are  now  assigned  as  error. 

F.  G.  BuoMBERG,  for  appellant. 

PiLLANs,  ToRKEY  &  Hanaw,  contva. 

SOMERVILLE,  J. — It  may  now  be  considered  as  the  set- 
tled construction  of  section   3112  of  the  present  Code  (1876), 
Vol.  i.xxiv. 
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that  when  a  vohintarj  'nonsuit  is  taken  by  a  plaintiff,  under  its 
provisions,  in  consequence  of  an  adverse  ruling  on  demurrer, 
such  ruling  on  demurrer  can  not  be  reviewed  in  this  court 
under  this  section,  which  is  identical  with  section  2759  of  the 
Kevised  Code  of  l^Q7.—Mathis  v.  Gates,  57  Ala.  112,  and 
cases  cited.  Decisions  npon  pleadings,  which  are  matters  of 
record,  and  not  the  subject  of  a  bill  of  exceptions,  are  not  re- 
visable  under  this  statute. — Rogers  v.  Jones,  51  Ala.  353  ;  Vin- 
cent V.  Rogers,  30  Ala.  471. 

We  can  not  see  that  the  court  erred  in  excluding  the  evidence 
alleged  to  have  been  offered  by  the  appellant,  in  support  of  tlie 
averments  of  the  complaint.  The  record  fails  to  sliow  what 
was  the  nature  or  character  of  this  evidence.  Nor  is  it  even 
stated  that  it  was  either  relevant  or  material  to  the  issue  in  dis- 
pute, or  that  it  was  not  mere  hearsay.  We  are  not  authorized 
to  assume  ar)y  of  these  facts,  in  order  to  put  the  court  below 
in  the  attitude  of  making  an  erron'eous  ruling.  The  judgment 
must  be  presumed  to  be  free  from  error,  unless  the  record 
affirmatively  shows  the  contrary. 

Affirmed. 


Mobile  Life  Insurance  Co.  v.  Pruett. 

Action  on  Policy  of  Life  Insurance. 

1.  Action  against  corporation;  where  brought. — By  express  statutory 
provision  (Sess.  Acts  1878-9,  p.  197),  an  action  against  a  private  corpora- 
tion, founded  on  a  transitory  cause  of  action,  may  be  brought  in  any 
county  in  which  the  corporation  transacts  business  through  its  agents, 
witliout  regard  to  the  location  of  its  principal  office,  or  its  ownership  of 
real  estate ;  and  this  statutory  provision  is  not  invalid  on  constitutional 
grounds. 

2.  Policg  of  life-insurance;  conditions  as  to  payment  of  premiums. — A 
policy  of  life-insurance,  in  the  usual  form,  is  not  an  assurance  for  a 
single  year,  with  a  privilege  of  renewal  from  year  to  year,  by  paying  the 
annual  premiums,  but  is  an  entire  contract  of  assurance  for  life,  subject 
to  discontinuance  and  forfeiture  for  non-payment  of  any  of  the  stipulated 
premiums;  and  while  the  payment  of  the  annual  premiums,  on  the  day 
specified,  is  not  a  condition  precedent,  the  time  of  payment  is  of  the 
essence  of  the  contract,  and  non-payment  ad  diem  involves  absolute  for- 
feiture. 

3.  Parol  evidence;  admissihilitif  to  vary  written. — When  a  contract  is 
reduced  to  writing,  the  written  memorial  becomes  the  sole  exjiositor  of 
its  terms,  and  all  antecetlent  negotiations  and  agreements  are  merged  in 
it ;  and  oral  evidence  of  such  antecedent  negotiations  and  agreements 
can  not,  in  the  absence  of  fraud  or  mistake,  be  received  to  contradict  the 
recitals  of  the  writing. 
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4.  Same;  as  to  terms  of  policy  of  insurance. — This  rule  applies  to  a 
polic}'  of  life-insurance,  and  forbids  the  admission  of  oral  evidence  to 
contradict  or  vary  tlie  terms  of  the  policy,  as  to  the  time  or  place  at 
which  the  annual  premiums  are  payable,  the  consequences  of  non- 
payment on  the  day  specified,  and  other  material  stipulations  therein 
expressed. 

5.  Alteration  of  contract. — Though  the  terms  of  a  written  contract  can 
not  be  contradicted  or  varied  by  proof  of  inconsistent  verbal  agreements 
made  contemporaneously  or  previously,  it  may  be  modified  or  rescinded 
by  a  subsequent  verbal  agreement ;  and  the  mutual  assent  of  the  parties 
is  a  sufficient  consideration  to  sustain  such  modification  or  rescission. 

6.  Modification  of  policy  by  subsequent  dealings  ;  ivaiver  of  forfeiture. 
In  determining  whether  there  has  been  a  modification  of  the  terms  of 
the  policy  by  subsequent  agreement,  or  a  waiver  of  the  forfeiture  in- 
curred hy  the  non-payment  of  annual  premiums  on  the  day  specified, 
the  test  is,  whether  the  insurer,  by  his  course  of  dealing  with  the  assured, 
or  by  the  acts  and  declarations  of  his  authorized  agents,  has  induced  in 
the  mind  of  the  assured  an  honest  belief  that  the  terms  and  conditions 
of  the  policy,  declaring  a  forfeiture  in  the  event  of  non-payment  on  the 
day  and  in  the  manner  prescribed,  will  not  be  enforced,  but  that  pay- 
ment will  be  accepted  on  a  subsequent  day,  or  in  a  different  manner ; 
and  when  such  belief  has  been  thus  induced,  and  the  insured  has  acted 
on  it,  tlie  insurer  wiU  not  be  allowed  to  insist  on  the  forfeiture. 

7.  Same ;  taking  note  for  premium,  and  extending  day  of  payment. 
When  a  promissory  note  is  accepted  for  the  first  premium,  and  the  daj' 
of  payment  is  afterwards  extended  by  special  agreement,  these  facts, 
without  more,  do  not  justify  the  inference  by  the  assured  that  similar  in- 
dulgence will  be  granted  as  to  other  premiums  when  they  fall  due. 

8.  Acceptance  of  premium  after  forfeiture. — The  iicceptance  of  a  pre- 
mium by  the  insurer  or  his  authorized  agent,  after  a  forfeiture  has  Vjeen 
incurred  by  non-payment  on  the  day  specified,  if  mnde  with  knowledge 
of  the  facts,  is  a  waiver  of  the  forfeiture;  but  this  effect  can  not  be  at- 
tributed to  the  acceptance  of  a  premium  by  an  agent  of  the  insurer,  after 
the  death  of  the  person  assured,  when  it  is  sliown  that  the  fact  of  such 
death  was  known  to  the  person  who  made  tiie  payment,  but  was  not 
known  or  communicated  to  the  agent. 

Appe.\l  from  the  Circuit  Court  of  Barbour. 

Tried  l>efore  the  Hon.  H.  D.  Clayton. 

This  action  was  brought  by  Wm.  H.  Pruett  against  the  ap- 
pellant, a  domestic  corporation,  and  was  founded  on  a  policy  of 
insurance,  which  the  plaintiff  had  effected  with  said  corpora- 
tion, on  the  life  of  his  wife,  Mrs.  Ann  B.  Pruett.  The  assured 
died  on  or  about  the  10th  November,  1880,  and  the  action  was 
commenced  on  the  31st  January,  1881.  The  policy  was  for 
$2,500,  and  was  dated  the  19th  April,  1879;  the  annual  pre- 
mium was  $6-^.12,  "to  be  paid  on  or  before  the  31st  day  of 
October  in  every  year,  during  the  continuance  of  this  policy  ;" 
and  the  following  conditions  and  stipulations  were  contained  in 
it :  "  This  policy  is  issued  by  said  company,  and  is  accepted  by 
the  assured,  on  the  following  express  conditions  and  agree- 
ments: .  .  2.  That  the  several  paynients  herein  specified 
to  be  made  by  the  assured  shall  be  made,  in  lawful  money  of 
the  United  States,  and  not  otherwise,  on  or  before  the  days 
upon  which  they  become  due,  at  the  office  of  said  company  in 
Vol.  lxxiv. 
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the  city  of  Mobile,  or  to  their  duly  authorized  agents,  when 
they  produce  receipts  signed  by  the  president,  vice-president, 
or  secretary  of  said  company  ;  and  that  in  case  of  default  in 
said  payments,  or  either  of  them,  then  this  policy  shall  become 
void,  and  all  payments  made  thereon  shall  be  forfeited.  .  . 
7.  That  this  policy  shall  not  take  effect,  until  the  first  payment 
of  premium  shall  have  actually  been  made,  dni'ing  the  life  of 
tht;  assured  ;  that  any  alteration  or  waiver  of  the  conditions  of 
this  policy,  unless  made  at  the  home  office,  and  signed  by  the 
president,  vice-president,  or  secretary  of  said  company,  shall 
not  be  considered  as  valid  ;  and  that  the  receipt  of  any  thing 
by  an  agent,  excepting  lawful  money  of  the  United  States,  in 
settlement  of  premiums,  shall  not  be  considered  as  binding  on 
said  company,  unless  specially  agreed  to;  which  agreement 
must  be  indorsed  hereon,  and  signed  by  an  officer  of  said  com- 
pany." The  following  memoranda  were  also  printed  on  the 
back  of  the  polic}' :  ''''  Coriditions  of  payments  of  premiums : 
The  premiums  on  this  policy  due  and  payable  at  the  office  of 
the  company  in  Mobile,  Alabama;  but,  for  the  convenience  of 
the  ])olicy-holder,  the  company  may,  unless  otherwise  requested, 
transmit  to  the  agent,  through  whom  this  policy  was  issued  or 
last  renewed,  the  receipts  for  renewal  premiums,  to  be  delivered 
on  payment  of  the  stated  premium;  and  the  assured  is  hereby 
notified,  that  the  only  evidence  to  him,  of  the  authority  of  any 
agent  to  receive  any  premiums  on  account  of  this  policy,  is  a' 
receipt  in  printed  form,  signed  by  the  president  or  secretary  of 
this  company,  and  countersigned  by  the  agent  to  whom  the 
money  is  paid." 

The  defendant  ffled  four  special  pleas  in  abatement,  each 
averring,  in  substance,  that  it  was  a  freeholder  of  the  county 
of  Mobile,  having  its  residence,  office  and  principal  place  of 
business  in  the  city  of  Mobile,  and  was  not  subject  to  be  sued 
in  any  other  county.  The  court  sustained  demurrers  to  each 
of  these  pleas,  and  the  defendant  then  pleaded  the  general 
issue  and  several  special  pleas  in  bar,  averring  that  the  policy 
had  become  forfeited  and  void,  before  the  death  of  the  assured, 
by  reason  of  the  non-payment  of  the  annual  premiuu)  due  and 
payable  on  the  31st  October,  1880.  The  plaintiff  took  issue 
on  the  first  plea,  and  replied  to  the  several  special  pleas,  aver- 
ring a  waiver  of  the  prompt  payment  of  the  premium  at  ma- 
turity, and  its  subsequent  payment  to  an  authorized  agent  of 
the  defendant,  and  tiie  retention  of  such  payment  by  the  de- 
fendant. Demurrers  were  interposed  to  each  of  these  replica- 
tions, and  numerous  causes  of  demurrer  specially  assigned  :  all 
of  which  the  court  overruled,  and  held  the  replications  suffi- 
cient. The  opinion  of  this  court  renders  it  unnecessary  to  set 
out  these  pleadings  in  detail. 
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On  tlie  trial,  as  the  bill  of  exceptions  states,  the  plaintiff 
testified  as  a  witness  for  himself,  "among  other  things,  that  on 
the  3d  April,  1879,  T.  G.  Fowler,  the  general  State  agent  of 
the  defendant  conjpany,  called  on  him  at  Batesville  in  said 
county,  where  he  resided,  and  solicited  him  to  take  policies  on 
his  own  and  his  wife's  lives  ;  that  he  agreed  to  take  a  policy  for 
$2,500  on  each,  and  made  applications  for  them  in  the  usual 
form,  and  gave  said  applications  to  said  Fowler,  to  be  forwarded 
to  the  home  office  in  Mobile,  for  acceptance  or  rejection  ;  that 
he  and  his  wife  then  and  there  executed  and  delivered  to  said 
Fowler,  in  payment  of  the  first  year's  premiums  on  said 
policies,  their  joint  waiver  promissory  note,  payable  to  said  com- 
pany, or  its  order,  at  Uniontown,  Alal)ama,  for  §148.53,  being 
the  amount  of  the  premiums,  with  interest  to  date  of  payment 
of  note;  that  said. note  was  not  paid  on  October  1st,  1879, 
when  it  fell  due,  but  was  extended  to  November  1st,  in  accord- 
ance with  an  agreement  made  and  indorsed  on  the  back  thereof." 
The  note  was  here  produced,  and  was  offered  in  evidence ;  the 
indorsement  on  it,  which  was  signed  by  said  T.  G.  Fowler, 
being  in  these  words :  "  I  have  agreed  that  this  note  shall  be 
extended  to  IS^ovember  1st,  1879,  if  Mr.  Pruett  should  desire  it." 

"  Plaintiff  further  testified,  also,  tliat  after  he  had  given  said 
applications  to  Fowler,  and  had  signed  and  handed  the  note  to 
him,  his  attention  was  called  to  the  fact  that  said  note  was  made 
payable  at  Uniontown,  and  he  told  Fowler  that  he  would  not 
take  the  policies,  if  he  had  to  pay  his  note  for  future  premiums 
in  Uniontown;  that  said  Fowler  then  and  there  agreed  to  send 
the  note  to  II.  C.  Jernigan,  the  local  agent  of  said  corporation 
at  Three  Notch  road,  about  thirty  miles  distant  from  plaintiff's 
home  and  place  of  business,  and  would  require  said  Jernigan  to 
call  on  plaintiff  for  payment  of  said  note,  and  for  future  pre- 
miums due  on  the  policies;  that  he  then  told  Fowler  to  forward 
the  applications,  and  again  received  them  from  him,  through  the 
mail,  a  few  days  after  their  date,  April  19,  1879.  Plaintiff  tes- 
tified, also,  that  said  note  was  not  paid  at  maturity,  nor  until 
about  the  latter  part  of  January,  or  the  first  part  of  February, 
1880,  and  was  then  paid  to  said  H.  C.  Jernigan,  who  presented 
said  note  to  plaintiff  in  person,  coming  to  Batesville  to  do  so; 
that  ai)out  the  29th  January,  1880,  he  paid  to  said  Jernigan  an 
irregular  premium  on  said  policies,  carrying  them  from  April 
19th  to  October  31st,  1880,  by  giving  the  joint  waiver  note  of 
hinjself  and  iiis  wife  to  said  Jernigan,  payable  October  31st, 
1880.  And  plaintiff  introduced  the  receipt  for  this  premium," 
which  was  dated  Mobile,  Octol)er  31st,  1879,  acknowledged  the 
receipt  of  $38  "  for  irregular  annual  premium  on  policy  No. 
8,109,  issued  by  this  company,  on  the  life  of  Ann  P.  Pruett,  of 
Batesville,  Alabama,  which  continues  said  policy  in.  force  until 
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the  3l8t  day  of  October,  1880 ;"  and  was  signed  by  "  //.  M. 
Friemd^  secretary,"  but  declared  on  its  face,  "This  receipt  is 
not  binding,  until  countersigned  by  T.  G.  Fowler,  agent  at 
Union  town. 

"Plaintiff,  resuming  his  testimouy,  further  stated,  that  said 
note  was  not  paid  at  maturity,  and  is  not  yet  })aid  :  that  Mrs.  Ann 
B.  Pruett,  the  assured,  died  on  10th  November,  18^0,  ten 
days  after  the  atniual  premium  for  the  year  beginning  October 
31st  was  due;  that  said  Jernigan  never  did  call  on  plaintiff  or 
his  said  wife,  in  accordance  with  the  agreement  between  him- 
self and  said  Fowler,  for  the  payment  of  the  note  due  October 
31st,  1880,  nor  for  the  premium  due  on  that  day  ;  that  he  wrote 
to  said  Fowler  on  the  13th  November,  1880,  and  informed  him 
of  the  death  of  his  said  wife;  that  afterwards,  to-wit,  on  No- 
vember 24th,  1880,  he  was  informed  by  said  Fowler  that  the 
company  had  declared  the  policy  forfeited  for  non-payment  of 
the  premium  due  October  31st,  1880,  and  declined  to  pay  it; 
that  on  the  '1%\\\  November,  1880,  he  (plaintiff)  went  to  Three 
Notch  road,  and  paid  the  sum  of  $1140.99,  with  interest  from 
October  3l8t,  to  said  H.  C.  Jernigan,  defendant's  agent,  and 
told  him  the  said  amount  was  for  a  premium  due  on  said  poli- 
cies October  31st,  1880,  and  took  said  Jei-nigan's  receipt  there- 
for; and  that  he  did  not,  when  he  paid  this  money,  inform  said 
Jernigan  that  Mrs.  Pruett  was  dead,  nor  that  the  defendant 
company  had  declared  the  policy  foi'feited."  The  receipt, 
which  was  produced,  was  signed  "  Theo.  G.  Fcmihr,  St,  agent,  by 
JJ.  C.  Jernigan r 

"The  defendant,  having  objected,  from  time  to  time,  to  the 
introduction  of  much  of  this  evidence  as  it  was  introduced, 
which  objections  were  overruled,  now  moved  the  court  as  fol- 
lows: 1.  To  rule  out  and  exclude  from  consideration  by  the 
jury  all  of  plaintiff's  said  testimony  relating  to  the  agreement 
stated  to  have  been  made  with  said  Fowler,  as  to  the  manner 
of  the  payment  of  the  premiums  on  the  j)olicies,  because  it 
was  contradictory  of  the  written  policy  shown  to  have  been 
entered  into  subsequently,  and  because  it  was  irrelevant  and 
immaterial  to  the  issue.  The  court  overruled  and  refused  this 
motion,  and  the  defendant  exce])ted.  2.  The  defendant  then 
further  moved  the  court  to  rule  out  and  exclude  from  consider- 
ation by  the  jury  all  of  plaintiff's  said  testimony  relating  to  the 
indulgence  given  on  the  note  dated  April  3d,  1879,  its  time, 
place,  and  manner  of  payment  (except  wherein  the  note  itself 
gave  an  extension  of  time  on  ap])lication),  because  such  testi- 
mony contradicts  and  varies  the  written  contract  of  insurance 
entered  into  after  said  note  was  given,  and  contradicts  and 
varies  the  express  terms  of  the  note  itself ;  and  because  said 
testimony  was  irrelevant  and   immaterial  to  the  issues.     The 
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court  overruled  and  refused  this  motion,  and  the  defendant  ex- 
cepted. 3.  The  defendant  then  further  moved  the  court  to 
rule  out  and  exclude  from  consideration  by  the  jury  tlie  paper 
writing  given  to  plaintiff  by  said  Jernigan  on  the  26th  Novem- 
ber, 1880,  purporting  to  be  a  receipt  for  premiums  due  October 
31st,  1880.  because  it  was  not  shown  that  said  Jernigan  had 
authority  to  give  out  a  receipt  not  signed  by  the  president, 
vice-president,  or  secretary  of  said  defendant  company;  and 
because  it  contradicts  and  varies  the  terms  of  the  policy  ;  and 
because  it  is  in  express  violation  of  the  terms  of  the  policy. 
The  court  overruled  said  motion,  and  refused  to  exclude  said 
evidence;  and  the  defendant  excepted  to  this  ruling. 

''The  defendant  then  introduced  said  H.  C.  Jernigan  as  a 
witness,  and  proposed  to  prove  by  him  in  these  words :  that  he 
was  not  in  the  habit  of  giving  out  receipts  for  premiums  as 
agent  of  said  defendant  company,  unless  such  receipts  were  first 
signed  by  the  president,  vice-president,  or  secretary  of  said 
company ;  and  that  said  receipt  so  given  to  plaintiff,  dated  No- 
vember 26th,  1880,  was  the  only  one  that  he  ever  gave  out  that 
was  not  signed  by  the  president,  vice-president,  or  secretary  of 
said  company.  The  plaintiff'  objected  to  this  testimony,  and 
the  court  sustained  the  objection,  and  excluded  the  evidence ; 
to  which  ruling  the  defendant  excepted.  The  defendant  offered 
to  prove  by  said  Jernigan,  also,  that  he,  as  the  local  agent  of 
the  defendant  company,  had  no  power  or  authority  to  issue  a 
receipt  for  renewal  premiums  on  any  policies,  unless  such  re- 
ceipts were  first  signed  by  the  president,  vice-president,  or  sec- 
retary of  said  com  pan)'.  Plaintiff  objected  to  this  evidence 
also,  and  the  court  excluded  it ;  to  which  ruling  the  defendant 
excepted.  The  defendant  then  offered  to  prove  by  said  Jerni- 
gan, that  he,  as  the  agent  of  said  defendant  company,  had  never 
been  in  the  habit  of  receiving  and  receipting  for  premiums  on 
policies,  in  any  other  manner  tlian  tliat  provided  in  the  policies 
themselves.  The  plaintiff  objected  to  this  evidence,  and  the 
court  sustained  the  objection  ;  Jo  which  ruling,  excluding  said 
evidence,  the  defendant  excepted." 

The  rulings  of  the  court  on  the  pleadings,  and  the  several 
rulings  on  evidence  to  which  exceptions  were  reserved,  are  now 
assigned  as  error. 

Jno,  D.  Roquemoke,  and  Macartney  &  Clarke,  for  appel- 
lant.— (1.)  By  express  constitutional  provision,  "corporations 
shall  have  the  right  to  sue,  and  shall  be  subject  to  be  sued,  in 
all  courts,  in  like  cases  as  natural  persons." — Art.  xiv.  §  12. 
The  purpose  and  policy  of  this  provision,  in  harmony  with 
otlier  provisions  in  the  same  instrument,  is  to  place  natural  and 
artificial  persons  on  an  exact  equality  before  the  law — to  confer 
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the  same  rights  and  privileges  on  each,  and  to  prevent  any  un- 
just discrimination  ;  and  this  construction  has  received  the  sanc- 
tion of  this  court. — S.  (&  N.  Ala.  Railroad  Co.  v.  Morris,  65 
Ala.  193 ;  Ala.  Gold  Life  Ins.  Co.  v.  Coll,  57  Ala.  547.  The 
right  to  sue,  and  the  liability  to  be  sued,  "'in  all  courts,  in  like 
cases  as  natural  persons,"  necessarily  involves  and  secures  the 
nse  of  the  same  process,  the  same  modes  and  forms  of  proceed- 
ing, the  same  rules  of  pleadinir,  practice,  and  evidence.  Less  than 
this  is  not  legal  equality.  The  general  statute  (Code,  §  2928) 
secures  to  every  freeholder  the  right  to  be  sued  only  in  the 
county  in  which  he  has  a  permanent  residence;  while  the  re- 
cent statute,  approved  February  13th,  1879,  attempts  to  take 
away  this  right  from  corporations,  foreign  and  domestic  alike, 
and  subject  them  to  suit  in  any  county  in  which  they  transact 
business  through  agents.  A  domestic  corporation  is  a  resident 
and  citizen  of  the  State  by  which  its  charter  is  granted ;  and 
wlien  it  owns  real  estate  in  the  county  in  which  its  principal 
place  of  business  is  situated,  it  is  a  freeholder  of  that  county. 
Telegraph  Co.  v.  Pleasants,  46  Ala.  645 ;  Louisville  v.  L^tson., 
2  How.  497;  Ontario  Bank  v.  Bunnell,  10  Wendell,  186; 
People  V.  Utica  Ins.  Co.,  15  Johns.  358 ;  Sfierwood  v.  Railroad 
Co.,  15  Barb.  650 ;  2  Gall.  105  ;  10  How.  Pr.  403 ;  Morris  v. 
Hall,  41  Ala.  510. 

2.  The  replications  to  the  several  pleas  in  bar  were  defective 
in  form  and  substance.  The  prompt  payment  of  premiums  is  of 
the  very  essence  of  contracts  of  life-insurance ;  and  whether  it 
be  held  a  condition  precedent  or  subsequent,  the  company  has 
a  right  to  insist  upon  payment  ad  diera,  and  to  declare  and  en- 
force a  forfeiture,  as  stipulated,  in  the  event  of  non-payment. 
May  on  Insurance,  406 ;  Bliss  on  Life  Insurance,  257-74 ; 
Thompson  V.  Life  Ins.  Co.,  14  Otto,  252 ;  Insurance  Co.  v. 
Davis,  95  U.  S.  425 ;  JV.  Y.  Life  Ins.  Co.  v.  Statham,  93  U. 
S.  24.  The  alleged  oral  agreement,  as  to  where  and  how  the 
premiums  might  be  paid,  was  made  before  the  policy  was  is- 
sued, and  can  not  vary  its  terms. — Thompson  v.  Life  Ins.  Co., 
14  Otto,  252;  Sullivan  v.  Cotton  States  Ins.  Co.,  3  Big.  Ins. 
Cases,  543,  or  43  Geo.  423.  The  policy  required  that  the  pre- 
miums should  be  paid  at  the  domicile  of  the  company  in  Mobile, 
and  to  an  authorized  agent  having  a  receipt  signed  by  one  of 
several  named  officers;  and  the  payment  to  Jernigan  fulfilled 
neither  of  these  conditions. — 95  U.  S.  425 ;  Botdon  v.  Amer. 
Life  Ins.  Co.,  25  Conn.  542 ;  Catoir  v.  Amer.  Life  Ins.  Co., 
4  V  room,  N.  J.  487.  The  parties  should  be  held  strictly  to 
the  contract  made  by  them.— 14  Vesey,  428 ;  93  U.  S.  24 ;  100 
Mass.  500.  If  this  oral  agreement  were  valid  for  any  purpose, 
it  could  not  extend  the  time  of  payment  of  the  premium  be- 
yond the  death  of  the  assured  and  notice  to  the  beneficiary  that 
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the  policy  liad  been  cancelled.  No  contract  was  in  force  after 
the  cancellation  of  the  policy  and  notice  thereof ;  and  the  sub- 
sequent payment  to  Jernigan  could  neither  revive  the  old  con- 
tract, nor  make  a  new  one. — Ins.  Co.  v.  Mowry,  96  U.  S.  544; 

Want  V.  Blunt,  12  East,  183  ;  8  Geo.  534,  or  1  Big.  Cases,  83; 
2  Common  Bench,  N.  S.  257;  3  Jb.  622.  The  acceptance  of 
the  premium  by  Jernigan,  under  these  circumstances,  was  not 
a  waiver  of  the  forfeiture. — BennecJie  v.  Insurance  Co..,  105  U. 
S.  359  ;  SeGurity  Ins.  Co.  v.  Fay,  22  Mich.  467. 

3.  The  court  erred,  also,  in  its  several  rulings  on  the  evi- 
dence. The  verbal  agreement,  to  which  the  plaintiff  was  al- 
lowed to  testify,  was  merged  in  the  written  policy  afterwards 
accepted,  so  far  as  inconsistent  with  the  terms  of  that  policy. 

White  V.  Ashton,  51  IST.  Y.  280 ;  Insurance  Co.  v.  Moiory,  96 
U.  S.  544;  White  v.  Walker,  31  111.  422 ;  Faxton  v.  Faxt/)n,  28 
Mich.  159;  Bigelow  on  Estoppel,  437-41.  The  oral  evidence 
as  to  the  indulgence  given  on  the  note  contradicted  the  terms 
of  the  written  contract,  and  ought  to  have  been  ruled  out. — 104 
U.  S.  252 ;  4  Vroom,  IS^.  J.  487,  and  other  authorities  sicpra. 
The  receipt  given  by  Jernigan,  under  the  circumstances  proved, 
was  not  competent  evidence. — 95  I^.  S.  425 ;  25  Conn.  542 ;  4 
Yroom,  487;  105  U.  S.  359;  Poivell  v.  Henry,  27  Ala.  612; 
Railroad  Co.  v.  Jay,  65  Ala.  113.  The  testimony  of  Jernigan 
was  admissible,  certainly  in  rebuttal  of  plaintiff's  own  testi- 
mony as  to  the  same  matters. — 96  U.  S.  234 ;  96  Ih.  84  ;  4 
Yroom,  487. 

PuGii  &  Merrill,  contra. — 1.  A  corporation  is  an  incor- 
poreal entity,  incapable  of  having  a  permanent  place  of  resi- 
dence, or  being  domiciled  at  any  one  place,  but  acting  only 
through  its  agents,  and  residing  wherever  they  reside  or  act,  at 
least  for  the  purposes  of  suit;  and  if  it  has  several  places  of 
business,  it  is  deemed  in  law  a  resident  of  each  of  them,  for  the 
purposes  of  venue  in  personal  actions. — Hudson  River  Rail- 
road Co.  V.  Pond,  17  How.  Pr.  543.  The  statute  which  ex- 
empts a  citizen  who  is  a  resident  freeholder  from  liability  to 
suit  in  anj  other  county  than  that  of  his  residence  (Code, 
§  2928),  is  an  exception  to  the  general  law  regulating  the  venue 
in  transitory  actions,  and  is  founded  on  principles  of  high  pub- 
lic policy,  involving  the  performance  by  such  citizens  of  public 
duties  which  can  not  be  devolved  on  corporations. 

2.  The  forfeiture  clause  in  a  policy  of  insurance,  like 
other  forfeitures,  is  looked  on  with  disfavor  by  the  courts;  and 
being  intended  for  the  benefit  of  the  insurer,  slight  evidence  of 
waiver  on  bis  part  is  sufficient  to  show  that  it  has  been  waived; 
and  this  may  be  done  either  by  express  agreement,  or  by  proof 
of  subsequent  dealings  on  which  the  insured  relied,  on  which 
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lie  liad  a  right  to  rely,  and  which  were  calculated  to  make  him 
believe  that  prompt  payment  would  not  be  insisted  on. — Life 
Ins.  Co.  V.  Norton,  96 'iL  S.  234;  Ripley  v.  Etna  Ins.  Co.,  29 
Barb.  557 ;  Mutual  Life  Ins.  Co.  v.  French,  30  Ohio  St.  240, 
or  27  Amer.  Hep.  443 ;  Mayer  v.  Life  Ins.  Co.  of  Chicago,  38 
Iowa,  304,  or  18  Amer.  Rep.  34;  Howell  v.  Knickerbocker  Life 
Ins.  Co.,  44  N.  Y.  276;  18  Barbour,  541 ;  Murphy  v.  So.  Life 
Ins.  Co.,  3  Baxter,  440,  or  27  Amer.  Rep.  761  ;  73  N.  Y.  516^, 
or  29  Amer.  Rep.  200;  K  Y.  Life  Ins.  Co.  v.  Eggleston,  96 
U.  S.  572;  Insurance  Co.  v.  Wolfe,  95  U.  S.  326;  Miller  v. 
Life  Ins.  Co.,  12  Wallace,  285;  13  Wallace,  222;  Helme  v. 
Phil.  Life  Ins.  Co.,  61  Penn.  107 ;  Henley  v.  Life  Asso.,  69 
Mo.  380 ;  77  111.  384;  Ins.  Co.  v.  Davis,  95  U.  S.'425 ;  Ktiight 
V.  Rowe,  2  Car.  &  P.  246;  West' v.  Blakeway,  2  Man.  &.  Gr. 
729 ;  Leslie  v.  Knickerhocker  Lns.  Co.,  63  JST.  Y.  27 ;  Cotton 
States  Ins.  Co.  v.  Lester.  62  Geo.  247,  or  35  Amer.  Rep.  122; 
Lns.  Co.  V.  Pierce,  75  111.  426  ;■  Thompson  v.  Lis.  Co.,  52  Mo. 
469  ;  Ins.  Co.  v.  Wagner,  80  111.  410 ;  Lns.  Co.  v.  Rohertson,  59 
111.  123. 

3.  The  acceptance  of  the  note  operated  as  a  payment  of  the 
premium,  so  far  as  to  keep  the  policy  alive. — Mutual  Life  Lns. 
Co.  V.  French,  30  Ohio  St.  240,  or  27  Amer.  Rep.  443  ;  Mc- 
Allister V.  Mutual  Life  Lns.  Co.,  3  Amer.  (101  Mass.)  404. 
These  authorities,  and  those  above  cited,  abundantly  show  that 
parol  evidence  is  admissible  to  prove  that,  by  agreement,  a  dif- 
ferent time  and  place  was  fixed  for  the  payment  of  the  premi- 
ums from  tiiat  named  in  the  policy.  The  policy  was  in  force 
on  the  31st  of  October,  although  the  note  was  not  then  paid, 
and  the  company  had  no  right  to  declare  a  forfeiture  on  that 
day  without  notice  to  the  assured. — Mayer  v.  Mutiial  LJfe  Lns. 
Co.,  38  Iowa,  304.  Both  Fowler  and  Jernigan  were  held  out 
to  the  world  by  the  defendant  as  its  agents,  and  the  contract 
here  sued  on  was  contracted  through  their  agency :  and  the  de- 
fendant will  not  be  allowed  to  disown  its  responsibility  for  their 
acts. — Insurance  Co.  v.  McCain,  6  Otto,  84;  Piedmont  (&  Ar- 
lington Life  Ins.  Co.  v.  Young,  58  Ala.  476.  Even  if  Jerni- 
gan had  no  authority  to  receive  the  money,  the  retention  of  the 
money  by  the  defendant  is  a  ratification  of  his  unauthorized  act. 
The  provision  in  the  policy  in  reference  to  the  signature  to  re- 
ceipts, being  intended  for  the  protection  and  benefit  of  the 
company,  might  be  waived  by  it,  and  was  waived  on  the  facts 
proved. 

BRICKELL,  C.  J. — The  demurrers  to  the  pleas  in  abate- 
ment were  properly  sustained.  A  suit  against  a  corporation, 
foreign  or  domestic,  inay  be  maintained,  when  in  its  nature  the 
cause  of  action  is  transitory,  founded  upon  a  matter  or  transac- 
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tion  which  might  have  taken  place  anywhere,  in  any  county  in 
wliich  the  corporation  transacts  business  by  agents,  without  re- 
gard to  its  proprietorsliip  of  real  estate,  or  its  principal  place  of 
business. — Sess.  Acts  IST'^^-O,  p.  197;  Home  Protection  Ins. 
Co.  V.  Richards,  ante^  p.  466. 

The  policy  of  life-assurance,  upon  which  the  action  is  founded, 
"is  not  an  assurance  for  a  single  year,  with  a  privilege  of  re- 
newal from  year  to  year,  by  paying  the  annual  premium,  but  it 
is  an  entire  contract  of  assurance  for  life,  subject  to  discontin- 
ance  and  forfeiture  for  the  non-payment  of  any  of  the  stipu- 
lated premiums.  Such  is  llie  form  of  the  contract,  and  such  is 
its  character." — New  York  Life  Insurance  Co.  v.  Statkam,  93 
U.  S.  24.  Speaking  of  a  similar  policy,  it  was  said  in  Brook- 
lyn Life  Ins.  Co.  v.  Bledsoe,  52  Ahu  551 :  "The  policy,  by 
its  terms,  is  forfeitable — is  to  cease  and  determine,  and  the  in- 
surer to  be  freed  from  all  liability — if  the  annual  premiums 
were  not  paid  when  they  became  due  and  payable.  The  con- 
tinuance of  the  policy  as  a  contract — its  life — depended  on  the 
prompt  payment  of  the  premiums.  The  payment  was  mani- 
festly the  condition  precedent.,  on  which  the  parties  respectively 
stipulated  for  its  continuance,  and  on  the  non-performance  of 
which  they  assented  to  its  extinction."  There  are  many  au- 
thorities holding  that,  by  the  payment  of  the  first  premium,  an 
insurance  for  one  year  is  obtained,  with  a  right  to  its  contin- 
uance from  year  to  year  during  life,  upon  the  payment  of  the 
stipulated  premiums.  The  subsequent  payments  rest  in  the  op- 
tion of  the  assured,  and  payment  ad  diem  is  therefore  a  condi- 
tion precedent  to  aowtinwowB  liability  of  the  insurers.  In  the 
case  first  referred  to,  and  in  subsequent  cases,  the  Supreme 
Court  of  the  United  States  have  rejected  the  theory,  that  the 
QomWixow  \^ p7'ecedent,  deiA^rw^'it  sid)sequent\  and  we  prefer 
to  follow  its  decisions  upon  this  point.  All  the  authorities 
agree,  that  the  time  for  payment  is  material — is  of  the  essence 
of  the  contract ;  and  non-payment  at  the  day  appointed  involves 
absolute  forfeiture,  when,  as  in  the  present  case,  such  are  the 
express  terms  of  the  contract. — New  York  Life  Ins.  Co.  v. 
Statharn,  supra. 

The  stipulation  of  the  policy  is  not  only  for  the  payment  of 
the  premiums  at  times  stated,  but  the  place  of  payment  (the 
ofKce  of  the  company  in  the  city  of  Mobile)  is  appointed,  unless 
payment  is  made  to  an  agent  of  the  company,  producing  a  re- 
ceipt signed  by  the  president,  vice-president,  or  secretary.  The 
verbal  agreement,  of  which  the  Circuit  Court  received  evi- 
dence, made  with  Fowler,  the  agent  of  the  company  soliciting 
the  insurance,  tin*ougli  whom  the  application  for  the  policy  was 
forwarded,  is  in  direct  variation  and  contradiction  of  these  clearly 
expressed  terms  of  the  policy,  and,  if  it  is  of  any  validity, 
Vol.  j-xxiv. 
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changes  the  legal  effect  of  the  contract,  and  the  duties  and  ob- 
ligations of  the  insurer  and  the  assured.  The  premiums  are 
not  payable  at  stated  times,  but  on  the  demand  of  the  com- 
pany ;  the  assured  is  not  bound  to  take  notice  when  the  pre- 
mium is  payable,  but  can  await  notice  of  the  fact  from  the  in- 
surer; tlie  place  of  payment  is  not  that  appointed  in  the  policy, 
but  is  transferred  to  a  point  at  or  near  the  domicile  of  the  as- 
sured ;  and  payment  may  be  njade  to  an  agent,  upon  any  re- 
ceipt the  assured  chooses  to  take,  though  he  does  not  obtain  a 
receipt  signed  by  either  of  the  designated  officers  of  the  com- 

pan.y- 

When  a  contract  is  reduced  to  writing,  the  written  memorial 

becomes  the  sole  expositor  of  its  terms ;  all  antecedent  negotia- 
tions, agreements,  or  understandings,  are  merged  in  it ;  and  to 
vary  or  contradict  it,  evidence  of  tliein  is  not  admissible,  unless 
it  be  clearly  shown  that  a  party  was  by  fraud  induced  to  enter 
into  the  contract,  or  that  by  mistake  the  intention  of  the  par- 
ties is  not  expressed. — Mead  v.  Ste(/er,  5  Port.  498 ;  Paysant 
V.  Ware,  1  Ala.  160 ;  Hair  -v.  LaBroaae,  10  Ala.  548.  A  policy 
of  life-insurance  is  within  the  influence  and  operation  of  this 
conservative  principle,  and  the  presumption  is  conclusive,  that 
in  it  all  prior  verbal  negotiations,  agreements,  or  arrangements 
are  merged.  It  is  usually  prepared  with  much  care,  for  the 
purpose  of  embodying  the  entire  agreement  of  the  parties — to 
withdraw  from  the  uncertainty  of  parol  evidence  all  the  terms 
and  conditions  Of  the  contract,  and  the  rights,  duties  and  obli- 
gations of  the  respective  parties,  that  future  controversy  may 
be  avoided.  The  amount  of  the  premium,  when  and  where  it 
is  payable,  the  consequence  of  default  in  payment,  the  event 
upon  which  tiie  principal  sum  is  payable,  and  its  amount,  are 
all  expressed  clearly  in  the  policy.  It  was  issued  after  the  verbal 
agreement  of  which  evidence  was  received,  and  was  without 
objection  accepted  and  retained  by  the  assured.  The  most  pain- 
ful uncertainty  would  attend  such  contracts,  if  it  was  not  taken 
and  accepted  as  the  entire  engagement  of  the  parties,  and  all 
mere  parol  evidence  of  prior  agreements  or  negotiations  was 
not  excluded. — Ins.  Co.  v.  Mowr'i/,  96  IT.  S.  547 ;  Thomj^smi  v. 
Ins.  Co.,  104  U.  S.  259.  The  evidence  of  the  parol  agreement 
imputed  to  the  agent  Fowler,  before  the  issue  and  delivery  of 
the  policy,  ought  to  have  been  excluded. 

A  contract  in  writing  can  not  be  varied  or  contradicted  by 
evidence  of  prior  or  contemporaneous  inconsistent  verbal  agree- 
ments^ but  it  may,  by  parol  agreements  m<ade  subsequently,  be 
rescinded  or  modified  ;  and  to  support  the  rescission  or  modifi- 
cation, no  other  consideration  is  necessary,  than  the  mutual 
agreement  of  the  parties.  The  condition  for  the  payment  of 
the  premiums  at  the  times  stated,  and  the  place  appointed,  was 
32 
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inserted  for  the  benefit  of  the  company ;  and  if  a  breach  of 
the  condition  occurred,  upon  its  election  it  depended  whether 
advantage  of  it  would  be  taken,  or  whether  it  would  be  waived  ; 
or,  before  forfeiture,  by  a  new  agreement,  express  or  implied, 
payment  at  the  time  and  place  fixed  could  be  waived  or  dis- 
pensed with,  and  some  other  mode  of  payment  substituted. 
There  is  often  much  of  difficulty,  in  the  absence  of  written 
evidence  of  a  new  agreement — ^when  the  agreement  is  to  be 
inferred  or  implied  from  circumstances,  or  dispensing  or  waiv- 
ing a  forfeiture  is  matter  of  deduction  from  the  acts  or  declara- 
tions of  the  parties — in  determining  whether  there  has  been  a 
new  agreement  made,  or  there  has  been  a  dispensation  or  waiver 
of  the  forfeiture,  because  of  the  failure  to  comply  strictly  with 
the  requirements  of  the  policy.  The  true  test  is,  whether  the 
insurer,  by  the  course  of  dealing  with  the  assured,  or  by  his 
acts  or  declarations,  or  by  the  acts  or  declarations  of  his  au- 
thorized agents,  has  induced  the  honest  belief  in  the  mind  of 
the  assured,  that  the  terras  and  condition  of  the  policy  provid- 
ing for  a  forfeiture,  if  payment  of  the  premiums  is  not  made 
at  the  time,  and  in  the  manner  appointed,  will  not  be  enforced, 
but  tliat  payment  will  be  accepted,  if  made  at  another  time,  or 
in  another  manner.  Having  induced  such  belief,  if  the  assured 
in  good  faith  relies  upon  it,  intending  to  make  payment  in  ac- 
cordance with  it,  justice  and  morals  forbid  that  the  insurer 
should  take  advantage  of  a  forfeiture  that  would  not  have  oc- 
curred, if  he  had  not  induced  it. — Ins.  Co:  v.  W^olff^  95  U.  S.  326  ; 
Thompson  v.  Lis.  Co..,  104  U.  S.  252;  Ins.  Co.  v.  Norton.,  95 
U.  S.  234;  Ins.  Co.  v.  Moxory.,  Ih.  544;  Ins.  Co.  v.  Eggleston^ 
Ih.  572 ;  Phcenix  Ins.  Co.  v.  Doster,  106  U.  S.  30. 

Excluding  from  consideration,  as  we  must,  the  antecedent 
verbal  agreement,  imputed  to  the  agent  Fowler,  no  fact  or  cir- 
cumstance is  shown,  calculated  to  induce  in  the  mind  of  the 
assured  a  reasonable  belief  that  payment  of  the  premiums  in 
any  other  mode,  or  at  any  other  time,  than  that  stated  in  the 
policy,  would  be  accepted  by  the  company.  The  acceptance  of 
a  note  for  the  first  premium,  and  the  subsequent  extension  of 
the  day  of  its  payment,  was  an  arrangement  in  reference  to 
that  premium  only;  and  uidess  a  similar  note  had  been  taken 
for  a  subsequent  premium,  it  afforded  no  room  for  a  belief  that 
a  like  indulgence  would  be  given  as  to  the  payment  of  such 
premium. 

A  receipt  of  a  premium,  after  a  breach  of  the  condition  for 
its  payment  has  occurred,  is,  doubtless,  a  waiver  of  the  forfeit- 
ure. The  payment  must,  however,  be  made  to  the  insurer,  or 
to  an  agent  having  authority  to  receive  it.  And  it  must  be 
made  fairly  and  honestly ;  there  must  be  no  misrepresentation 
or  concealment  of  material  facts  known  to  the  party  making 
Vol.  lxxiv. 
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the  payment,  of  which  the  insurer  can  not  reasonably  be  pre- 
sumed to  have  knowledge.  Passing  all  consideration  of  the 
fact,  that  there  is  not,  probably,  legitimate  evidence  that  Jerni- 
gan  had  authority  to  receive  payments  of  past-due  premiums, 
waiving  consequent  forfeitures,  the  payment  made  to  him  was 
subsequent  to  the  death  of  Mrs.  Pruett,  and  after  the  assured 
had  been  informed  that  the  policy  was  forfeited  by  the  failure 
to  pay  the  premiums  according  to  its  terms.  This  fact,  and 
the  death  of  Mrs.  Pruett,  were  not  communicated  to  Jernigan, 
when  he  received  the  premium.  It  is  not  too  much,  probably, 
to  say  the  inference  is  irresistible,  that  they  were  purposely 
concealed  from  him.  When  the  death  of  the  assured  occurs, 
after  a  failure  to  pay  a  premium  according  to  the  terms  and 
conditions  of  the  policy,  acts  of  an  agent  of  the  insurer  done 
in  ignorance  of  the  death,  which  might  otherwise  constitute  a 
waiver  of  the  consequence  resulting  from  the  failure  to  pay  the 
premium,  are  not  of  any  effect. — Bliss  on  Life  Ins.  §  190. 

We  have  not  deemed  it  necessary  to  pass  upon  the  numerous 
questions  arising  from  the  rather  voluminous  pleadings  found 
in  the  record ;  there  is  no  necessity  for  it,  and  no  practical  ben- 
efit could  result  from  it.  What  has  l)een  said,  will  enable  the 
Circuit  Court,  on  another  trial,  to  make  a  just  and  legal  dispo- 
sition of  the  case. 

Reversed  and  remanded. 


Robbius  V.  Battle  House  Company. 

£ill  in  £quity  Jv/'  Reformation  of  Lease. 

1.  Reformation  of  writing  on  ground  of  mistake;  previous  request  and 
refusal  to  correct. — Where  the  alleged  mistake  is  disputed  by  the  defend- 
ant, or  where  a  request  to  correct  it  would  have  been  vain  and  useless,  a 
bill  in  equity  mav  be  maintained  without  alleging  such  previous  request 
and  refusal ;  antl  the  court,  doubting  the  correctness  of  the  rule  laid 
down  in  Long  v.  Brown  (4  Ala.  622),  which  was  followed  in  Beck  v.  Sim- 
mons (7  Ala.  71),  and  Lamkin  v.  Reese  (7  Ala.  170),  "  submits  if  it  is  not_ 
a  much  better  rule,  in  all  such  cases,  to  retain  the  bill  until,  the  correc-' 
tion  is  made,  and  if  the  bill  was  tiled  without  previous  request,  and  un- 
necessarily, let  the  costs  be  taxed  against  the  complainant." 

2.  An.'iwer  construed,  as  to  admission  of  mistake  and  offer  to  correct. 
These  averments,  in  an  answer  to  a  bill  for  the  reformation  of  an  alleged 
mistake  in  a  written  lease :  "  Defendant  has  never  refused  to  reform  said 
lease,  and  to  make  the  necessary  correction  in  it,  and  alleges  that  no  ap- 

Slication  was  ever  made  to  respondent  by  complainant  to  do  so,  and  that 
e  would,  at  anv  time,  if  applied  to,  have  corrected  any  mistake  in  said 
lease,  and  is  still  ready  and  willing  to  do  so,  if  applied  to  by  complain- 


600  SUPREME  COURT  [Dec.  Term, 

[Robbins  v.  Battle  House  Company.] 

ant," — fall  very  far  short  of  admitting  the  alleged  mistake,  and  offering 
to  correct  it. 

3.  In/junction  of  judgment  in  unlaivful  detainer,  but  not  xvrit  of  restitu- 
tion.— The  unsuccessful  defendant  in  an  action  of  unlawful  detainer,  having 
taken  an  appeal  to  the  Circuit  Court,  and  then  filed  a  bill  in  equity  to 
correct  an  alleged  mistake  in  his  lease,  may  restrain  the  further  prosecu- 
tion of  the  action  at  law  until  the  determination  of  the  suit  in  equity ; 
but,  not  having  given  a  supersedeas  bond  (Code,  §  3711),  the  issue  of  a 
writ  of  restitution  on  the  judgment  will  not  be  enjoined  in  the  meantime. 

Appeal  fi'om  the  Chancery  Court  of  Mobile. 

Heard  before  the  Hon.  John  A.  Foster. 

The  bill  in  this  ease  was  filed  on  the  10th  April,  1884,  by 
Martin  C.  Robbins,  against  the  Battle  House  Company,  a  do- 
mestic corporation,  the  owner  of  the  property  in  Mobile  known 
as  the  Battle  House ;  and  sought  the  reformation  of  the  com- 
plainant's lease  of  the  property,  by  the  correction  of  an  alleged 
mistake  in  the  description  of  the  leased  premises,  and  an  in- 
junction of  further  proceedings  under  a  judgment,  in  an  action 
of  unlaw'ful  detainer  for  the  possession  of  the  property,  w'hich 
the  defendant  had  recovered  before  a  justice  of- the  peace. 
The  lease,  a  copy  of  which  was  made  an  exhibit  to  the  bill, 
was  for  the  term  of  five  years,  commencing  on  the  1st  October, 
1880,  and  ending  on  the  1st  October,  1885;  and  the  leased 
premises  were  therein  described  as  "  all  the  second  story  of  the 
building  known  as  the  Battle  House,  and  all  the  bar-room, 
billiard-room,  bath-rooms,  laundry,  and  all  paits  and  portions 
of  said  Battle  House  on  the  first  floor  which  are  now  used  by 
M.  C.  Robbins  as  a  part  of  the  hotel,  for  use  and  occupation 
by  said  lessees  as  a  hotel,"  The  bill  alleged  that  the  lease  was 
intended  to  include  the  entire  hotel  building  (except  certain 
parts  of  the  first  fioor),  embracing  the  second,  third,  fourth 
and  fifth  stories ;  that  the  written  lease  failed  to  describe  the 
premises  correctly  through  a  mistake  on  the  part  of  the 
draughtsman,  since  deceased,  who  was  the  president  of  the  de- 
fendant corporation  ;  that  tli'e  lessees  were  placed  in  possession 
of  the  entire  property  under  the  lease,  and  the  complainant 
continued  in  the  uninterrupted  possession  until  the  institution 
of  the  action  of  unlawful  detainer  against  him  ;  that  the  mis- 
take in  the  lease  was  not  discovered  by  the  complainant  until 
on  the  trial  of  that  action,  when  the  attorney  for  the  plaintiff 
corporation  insisted  that  the  lease  only  covered  the  designated 
parts  of  the  building,  and  the  justice  of  the  peace  so  ruled  and 
decided.  The  bill  alleged,  also,  that  the  complainant  had  taken 
an  appeal  from  the  judgment  of  the  justice  of  the  peace,  but 
would  be  unable  to  defend  his  possession  as  to  the  portions  of 
the  premises  omitted  from  the  lease,  on  the  trial  in  the  Circuit 
Court,  without  a  reformation  of  the  lease ;  and  he  therefore 
prayed  that  the  lease  might  be  reformed,  and  that  the  defend- 
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ant  might  be  enjoined  and  restrained  "  from  further  prosecuting 
fiaid  judgment  in  said  unlawful  detainer  suit,  and  from  suing 
out  any  writ  of  possession  or  execution  thereon  for  the  enforce- 
ment of  said  judgment." 

The  action  of  unlawful  detainer  was  commenced  on  the  24th 
March,  1884 ;  and  the  judgment  of  the  justice  of  the  peace, 
which  was  rendered  on  the  2d  April,  1884,  was  in  these  words: 
*'Came  the  parties,"  &c.,  "and  issue  being  joined,  and  trial 
had,  upon  the  evidence  and  full  consideration  thereof,  I  find 
the  said  Martin  C.  Robbins  guilty  of  an  unlawful  detainer,  as 
complained  against  him  by  said  Battle  House  Company;  and  I 
therefore  order  and  adjudge,  that  said  M.  C.  liobbins  restore 
to  the  said  Battle  House  Company  the  possession  of  the  said 
tenement,  and  every  part  and  portion  thereof,  mentioned  in 
the  complaint — say,  that  certain  tenement  in  Mobile  known  as 
the  Battle  House,  also  the  bar-room,  billiard-room,  bath-rooms, 
laundry,  and  all  portions  and  parts  of  said  building  on  the  first 
floor  as  are  used  as  part  of  the  hotel,  and  all  of  the  second 
story  of  said  building  known  as  the  Battle  House,  and  also  the 
second,  third,  fourth  and  fifth  stories;  and  that  the  defendant 
pay  the  costs  of  this  proceeding." 

The  defendant  filed  an  answer  to  the  bill,  incorporating 
therein  a  demurrer  for  want  of  equity;  one  of  the  causes  of 
demurrer  specially  assigned  being  "that  said  bill  fails  to  allege 
that  the  complainant  ever  applied  to  the  defendant  to  reform 
said  lease,  or  to  correct  said  alleged  mistake  therein."  As  to 
.  the  existence  of  the  alleged  mistake  in  the  written  lease,  the 
answer  contained  these  averments:  "It  is  true  that  the  com- 
plainant has,  since  October,  1880,  used  and  occupied  the  whole 
of  said  building,  except  certain  portions  of  the  first  floor,  as  a 
hotel.  It  is  also  true,  however,  that  said  lease  only  covers  the 
second  story  of  said  building,  and  certain  designated  rooms  of 
the  first  floor;  and  that  said  lease  was  drawn  up  by  Thomas  N. 
Macartney,  then  the  president  of  said  company,  who  is  now 
dead.  What  his  intention  was  in  leasing  said  hotel  partly  by 
written  lease,  and  partly  by  verbal  lease,  this  defendant  does 
not  know,  and  can  not  account  for  it.  He  may  have  intended 
to  include  in  the  lease  the  whole  of  the  Battle  House  building, 
that  is  to  say.  the  third,  fourtii  and  fifth  stories  thereof  ;  and 
defendant  believes  that  such  was  the  intention,  and  that  they 
may  have  been  omitted  by  mistake,  accident,  or  inadvertence; 
but  this  defendant  has  no  means  of  knowing  what  the  contract 
of  renting  was,  further  than  is  shown  by  said  written  lease. 
Defendant  says  that  complainant  signed  said  lease  in  his  indi- 
vidual name,  and  has  had  possession  of  it  for  more  than  three 
jears  and  a  half  last  past,  and  must  have  well  known  its  con- 
tents and  terms;  and  yet  he  has  never  applied  to  this  defendant 
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to  reform  said  lease,  or  to  correct  any  mistake  therein  alleged 
to  have  been  made.  And  defendant  says  that,  although  the 
fact  that  said  written  lease  does  not  include  the  third,  fourth 
and  fifth  stories  of  the  building,  was  directly  l)rought  to  the 
attention  of  the  complainant  on  the  trial  of  said  action  before 
the  justice  of  the  peace,  yet  complainant  did  not  then,  and  ha& 
not  since  that  time,  applied  to  defendant  to  reform  said  lease, 
or  to  correct  said  alleged 'mistake.  .  .  Defendant  shows  that 
it  has  never  refused  to  reform '  said  lease,  and  to  make  the 
necessary  correction  in  it,  and  it  shows  that  no  application  was 
ever  made  to  it  by  complainant  to  do  so ;  and  defendant  says 
that  it  would,  at  any  time,  if  applied  to,  have  corrected  any 
mistake  in  said  lease,  and  is  still  ready  and  willing  to  do  so,  if 
applied  to  by  complainant," 

After  answer  tiled,  the  chancellor  dissolved  the  injunction, 
on  motion,  citing  Hamilton  v.  Adams  (15  Ala.  596),  and 
Powell  V.  Plank-road  Co.  (24  Ala.  441);  and  his  decree  is  now 
assigned  as  error. 

R.  P.  Deshon,  for  appellant. — A  court  of  equity  will  re- 
form a  written  instrument,  so  as  to  make  it  speak  the  intention 
and  true  contract  of  the  parties ;  and  will  restrain  proceedings 
at  law,  founded  on  the  defective  instrument,  until  the  mistake 
is  corrected.  It  is  admitted  that,  generally,  before  filing  a  bill 
to  correct  a  mistake,  the  party  must  make  application  to  his  ad- 
versary for  a  voluntary  correction  of  it;  but,  where  the  mis- 
take is  only  discovered  on  the  trial  of  the  action  at  law,  when 
it  is  urged  as  a  ground  of  recovery,  it  operates  in  the  nature 
of  a  surprise,  and  the  injured  party  may  at  once  file  his  bill  to 
enjoin  the  judgment.  He  is  not  chargeable  with  laches  until 
the  discovery  of  the  mistake. — Reynolds  v.  Dothard,  7  Ala. 
667.  The  complainant  is  in  possession  under  his  lease,  and  has 
taken  an  appeal  from  the  judgment  of  the  justice;  but  he  can 
not  successfully  defend  his  possession  in  the  Circuit  Court, 
without  a  reformation  of  the  lease,  any  more  than  he  could  be- 
fore the  justice.  A  judgment  in  an  action  of  unlawful  detainer 
may  be  enjoined  like  any  other  judgment. — Lamb  v.  Prew,  20 
Iowa,  15.  A  sufficient  ground  to  restrain  the  further  prosecu- 
tion of  the  action  at  la\v,  necessarily  involves  and  requires  an 
injunction  against  the  issue  of  a  writ  of  possession,  or  restitu- 
tion ;  otherwise,  the  complainant  may  be  turned  out  of  his 
possession,  and  kept  out  of  possession  for  the  remainder  of  his 
term,  awaiting  the  result  of  tiiis  suit ;  a  result  which  would 
work  irreparable  injury  to  him,  while  the  defendant  can  at  any 
time  avoid  delay  by  admitting  and  correcting  the  mistake. 

TouLMiN,  Taylor  &  Prince,  contra. — There  is  no  equity  in 
Vol.  lxxiv. 
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the  bill,  because  it  shows  that  the  complainant  has  never  ap- 
plied to  the  defendant  for  a  correction  of  the  alleged  mistake 
in  the  lease,  and  that  the  defendant  refused  to  correct  it. 
Long  V.  Brown,  4  Ala.  622 ;  Lmakin  v.  Beese,  7  Ala.  170 ; 
£eck  V.  Simmons,  7  Ala.  71 ;  Kerr  on  Fraud  &  Mistake,  419, 
note.  The  bill  shows,  too,  a  want  of  diliger\^te  which  is  fatal 
to  relief  in  equity. — Bowden  v.  Perdue,  59  Ala.  409.  The 
judgment  of  the  justice  was  for  the  entire  property,  and  not 
merely  for  the  portions  thereof  alleged  to  have  been  omitted 
by  mistake  from  the  lease;  and  when  the  lease  is  reformed,  no 
facts  are  alleged  which  show  that,  on  another  trial,  the  judgment 
will  be  different.  The  complainant  himself  can  dismiss  his  ap- 
peal, and  thereby  put  an  end  to  the  action  at  law  ;  and  he 
shows  no  ground  whatever  for  staying  the  writ  of  restitution, 
the  issue  of  which  he  might  have  prevented  by  giving  a  super- 
sedeashowd. — High  on  Injunctions,  §§  98,  175,325;  Womack 
V.  Drew,  50  Ala.  5 ;  Hamilton  v.  Adams,  15  Ala.  596. 

STONE,  J. — Long  v.  Brown,  4  Ala.  622,  was  the  case  of  a 
bill  filed  to  correct  a  mistake  in  the  description  of  part  of  a 
tract  of  land,  wliich  Brown  had  contracted  to  convey  to  Long. 
The  answer  admitted  the  mistake,  and  averred  that  he,  Brown, 
was  never  advised  of  it  until  the  filing  of  the  bill,  and  that  he 
would  have  corrected  it  at  any  time,  if  applied  to.  The  court 
said :  "  To  give  a  court  of  equity  jurisdiction  to  enjoin  a  judg- 
ment at  law',  until  a  mistake  of  this  kind  could  be  rectified,  ap- 
plication should  have  been  made  to  the  vendor  to  make  it,  and 
on  his  refusal  that  court  would  interfere,  if  necessary,  to  pre- 
vent -an  injury  from  that  cause."  No  authority  was  cited  in 
support  of  this  assertion.  In  Beck  v.  Simmons,  7  Ala.  71,  and 
in  Lamkin  v.  Beese,  Ih.  170,  the  same  doctrine  was  asserted, 
referring  to  Long  v.  Bro'wn  for  authority,  and  to  no  other  ad- 
judication. The  same  doctrine  is  asserted  in  Kerr  on  Fraud 
and  Mistake,  in  a  note  on  page  419,  but  it  refers  to  the  cases 
cited  from  7  Ala.  alone.  We  have  been  cited  to  no  decisions 
in  other  States,  nor  to  anything  in  elementary  writers,  nor  have 
we  been  able  to  tind  anything,  anywhere  said,  which  sustains 
these  views.  Many  cases  arise,  and  are  likely  to  arise,  wijcre 
corrections  of  mistakes  could  not  be  made,  by  reason  of  the 
incapacity  of  the  parties  to  make  binding  contracts  or  correc- 
tions. We  submit  if  it  is  not  a  much  better  rule,  in  all  sucii 
cases,  to  retain  the  bill  until  the  correction  is  made ;  and  if  the 
bill  wiis  filed  without  previous  request,  and  unnecessarily,  let 
the  costs  be  taxed  against  the  complainant. 

In  the  later  case  of  Black  v.  Stone,  33  Ala.  327,  this  court  mod- 
ified, if  it  did  not  change,  the  rule  declared  in  Long  v.  Broion. 
That  was  a  case  of  alleged  mistake  in  the  draught  of  a  written 


504  SUPKEME  COURT  [Dec.  Term, 

[Robbins  v.  Battle  House  Company.] 

contract.  This  court  said :  "  When  this  mistake  was  discovered 
by  the  complainants,  they  should,  in  the  absence  of  any  excuse 
for  the  omission,  have  called  upon  the  vendors  for  the  correc- 
tion of  the  mistake.  The  bill  avers  neither  a  request  for  the 
correction  of  the  mistal*,  nor  any  reason  for  its  omission." 
This  case  is  an  authority  for  the  doctrine,  that  facts  or  circum- 
stances may  excuse  the  failure  to  first  request  the  correction  of 
the  mistake,  before  filing  a  bill  for  the  purpose.  Certainly,  if 
parties  had  not  legal  capacity  to  make  the  correction,  or  disputed 
the  alleged  mistake,  or  refused  to  correct  it,  either  of  those 
would  excuse  previous  request.  The  law  does  not  require  a 
vain  or  fruitless  thing,  any  more  than  it  frowns  on  a  needless 
plunge  into  a  law-suit. 

The  Battle  House  Company,  lessor,  instituted  a  suit  in  un- 
lawful detainer,  against  Robbins  as  lessee,  seeking  to  evict  the 
latter  from  the  premises,  which  were  occupied  and  kept  as  a 
hotel.  There  was  a  written  lease,  by  the  terms  of  which  the 
occupancy  was  to  commence  October  1st,  1880,  and  to  continue 
five  years.  The  proceedings  in  unlawful  detainer  were  insti- 
tuted in  April  ls84,  when  about  one  and  a  half  years  of  the 
agreed  term  were  unexpired.  The  Battle  House  is  a  building 
of  five  stories.  The  entire  building,  except  parts  of  the  ground 
floor,  or  first  story,  have  been  used  by  the  lessee,  as  the  hotel, 
during  the  entire  term,  up  to  the  present  time.  The  complaint 
in  unlawful  detainer  counts  on  a  written  lease  for  five  years,  of 
the  second  story  of  the  building,  and  designated  parts  of  the 
first  story,  and  complains  that,  as  to  these,  the  lease  has  been 
forfeited,  according  to  its  express  provisions,  by  non-payment 
of  rent.  As  to  the  third,  fourth  and  fifth  stories  of  the  hotel, 
the  complaint  alleges  that  Robbins  was  tenant  at  will,  or  at 
sufferance,  -and  that  the  tenancy  had  been  terminated  by  notice 
to  quit.  The  lease,  in  terms,  mentions  and  lets  only  the  second 
story,  and  designated  parts  of  the  first.  It  is  silent  as  to  the 
third,  fourth,  and  fifth  stories.  It  is  thus  shown  that,  as  to  the 
first  and  second  stories,  the  right  of  recovery  is  based  on  the 
forfeiture  of  the  lease,  conceding  that,  when  it  was  entered 
into,  it  was  valid  and  binding  for  the  entire  term  ojF  five  years. 
As  to  the  third,  fourth  and  fifth  stories,  the  claim  is,  that  the 
tenant  was  in  for  no  definite  term — that  he  was  a  mere  tenant 
at  will,  or  sufferance,  which  was  determinable  at  any  time,  at 
the  mere  will  of  the  landlord.  There  was  a  recovery  of  the 
entire  premiseain  the  trial  before  the  justice  of  the  peace,  and 
an  appeal  to  the  Circuit  Court,  where  the  cause  is  still  pend- 
ing, awaiting  a  trial  de  novo. 

The  present  bill  was  filed  to  reform  the  lease.  It  alleges 
that,  by  the  agreed  terms,  the  letting  was  of  the  entire  build- 
ing, less  certam  parts  of  tiie  first  story,  not  used  as  part  of  the 
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hotel ;  and  that  by  mistake  the  third,  fourth  and  fifth  stories  of 
the  building  were  omitted  from  the  writing.  It  is  further  al- 
leged, that  said  omitted  stories  have  been  occupied  by  the  lessee 
as  part  of  the  hotel,  ever  since  the  letting,  and  as  part  of  the 
leased  premises,  and  that  no  complaint  has  been  made  by  the 
lessor  on  that  account.  It  is  further  alleged,  tiiat  the  mistake 
was  not  discovered  by  the  lessee,  until  the  trial  of  the  unlawful 
detainer  suit  before  the  justice  of  the  peace. 

The  draughtsman  of  the  lease,  who,  as  president  of  the  Bat- 
tle House  Company,  made  the  contract  of  letting,  died  before 
these  suits  were  instituted. 

The  answer,  while  it  expresses  a  belief  that  the  mistake 
charged  was  made,  nevertheless  professes  ignorance  of  the  in- 
tention of  the  draughtsman,  and  neither  admits  nor  denies  the 
mistake.  It  adds:  "Defendant  shows  that  it  has  never  re- 
fused to  reform  said  lease,  and  to  make  the  necessary  correction 
in  it,  and  it  shows  that  no  application  was  ever  made  to  it  by 
complainant;  to  do  so ;  and  defendant  says,  that  it  would,  at  any 
time,  if  applied  to,  have  corrected  any  mistake  in  said  lease, 
and  is  still  ready  and  willing  to  do  so,  if  applied  to  by  com- 
plainant." This  falls  very  far  short  of  admitting  the  mistake, 
and  offering  to  correct  it.  A  readiness  and  willingness  to  cor- 
rect any  mistake  in  the  lease,  none  being  in  terms  admitted,  is 
not  the  equivalent  of  an  admitted  mistake,  and  an  offer  to  cor- 
rect it. 

It  is  contended  ^or  appellee,  that  inasmuch  as  the  justice  of 
the  peace  decided  the  entire  claim  for  the  plaintiff — that  cov- 
ered by  the  written  lease,  as  well  as  the  part  omitted — the 
reformation  of  the  lease  is  a  matter  of  no  importance  to  the  ap- 
pellant. That  would  probably  be  so,  if  the  judgment  of  the 
justice  of  the  peace  was  final.  But  it  is  not.  There  has  been 
an  appeal  to  the  Circuit  Court,  where  the  case  is  to  be  heard 
de  novo.  The  appellant  has  the  right  to  liave  the  true  contract 
he  made  passed  on  and  considered  by  the  Circuit  Court,  when 
the  case  comes  up  for  trial  in  that  court.  We  can  not  know 
the  Circuit  Court  will  rule  as  tiie  justice  did.  We  think  the 
present  bil\  shows  a  sufficient  excuse  for  not  calling  on  the  ap- 
pellee to  correct  the  mistake,  before  filing  his  bill ;  and  the  an- 
swer of  defendant  does  not  relieve  it  of  the  imputation  of 
fault. 

The  decretal  order  of  the  chancellor,  on  the  question  we  have 
been  considering,  is  reversed,  and  the  injunction  reinstated,  so 
far  only  as  to  enjoin  the  further  prosecution  of  the  suit  of  un- 
lawful detainer  in  the  Circuit  Court,  until  the  further  action  of 
the  Chancery  Court  is  had,  pursuant  to  this  opinion.  If  the  al- 
leged mistake  in  the  draught  of  the  lease  was  made,  and  we 
suppose  it  was,  the  Battle  House  Company  should  not  be  per- 
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mitted  to  prosecute  their  suit  of  unlawful  detainer  in  the  Cir- 
cuit Court,  until  the  lease  is  so  far  reformed  as  to  express  its 
agreed  terms. 

When  the  appeal  from  the  justice's  judgment  was  prayed 
and  obtained  to  the  Circuit  Court,  the  appellant  had  the 
right  to  execute  a  supersedeas  bond,  and  thus  prevent  the  issue 
of  a  writ  of  restitution. — Code  of  1876,  §  3711.  Such  bond  is 
required  to  be  in  the  penalty  of  double  the  annual  rental  value 
of  the  premises.  The  penalty  of  such  supersedeas  bond,  in 
this  case,  would  probably  have  been  twenty  thousand  dollars. 
If  the  Circuit  Court  should  affirm  the  justice's  judgment,  then 
the  plaintiff  could,  on  motion,  recover  judgment  in  the  Circuit 
Court  "against  the  appellant  and  his  sureties  on  the  bond,  for 
the  value  of  the  rent  of  the  premises  pending  the  appeal,  and 
also  the  costs."  This  is  a  very  valuable  statutory  right,  secured 
to  plaintiffs  who  are  successful  in  the  primary  court,  and  is  in 
keeping  with  the  summary  nature  of  the  remedy  it  is  intended 
to  aid.  It  secures  to  successful  plaintiffs,  in  such  appeal  cases, 
full  indenmity  and  redress,  without  the  delay  and  expense  of  a 
new  and  independent  suit. —  Code,  §  3713.  The  appellant  be- 
low, complainant  in  this  suit,  had  the  statutory  right  to  give 
this  bond,  thus  preventing  the  issue  of  a  writ  of  restitution. 
He  did  not  avail  himself  of  it,  but  seeks  to  accoinplish  the  same 
result  by  an  injunction.  Suspension  of  such  writ  of  restitution, 
unlike  the  reformation  of  the  lease,  is,  in  no  sense,  a  necessary 
condition  to  a  fair  trial  of  the  unlawful  detainer  in  the  Circuit 
Court.  If  it  were,  then  the  pi'oper  supersedeas  bond  should 
have  been  given  in  the  first  instance.  The  chancery  powers 
invoked  to  reform  the  lease,  do  not  vary  this  question.  •  The 
equity,  the  only  equity  of  the  present  bill,  is  the  claim  it  asserts 
to  have  the  lease  reformed.  Injunction  of  the  unlawful  de- 
tainer suit  in  the  Circuit  Court,  is  necessary  to  give  that  relief 
its  proper  effect.  This  necessity  extends  no  farther,  for  the 
equity  of  the  bill  extends  no  farther.  It  was  complainant's 
fault,  or  misfortune,  that  he  did  not,  when  he  appealed,  give  a 
aupersedeoA  bond.  The  present  bill  shows  no  right  to  enjoin 
the  writ  of  restitution. — 1  Pom.  Eq.  §  171. 

In  the  other  phase  of  the  bill — that  which  prays  an  injunc- 
tion of  the  suit  on  the  notes — there  is  no  equity. 

Reversed  and  remanded,  to  be  proceeded  in  according  to  the 
principles  liereinabove  declared. 
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Boliiian  V.  Lolimau. 

Bill  in  Equity  for  Foreclosure  of  Mortgages. 

1.  Amendment  of  bill ;  hunband  and  wife  as  parties. — When  the  origi- 
nal bill  alleges  that  the  complainant  is  a  widow,  and  seeks  to  foreclose  a 
mortgage  taken  by  her  in  her  own  name,  an  amendment  may  be  allowed 
(Code,  §  3156),  alleging  that  she  is  in  fact  a  married  woman,  but  living 
separate  and  apart  from  her  husband,  and  that  he  had  never  sought  to 
exercise  any  COL  trol  over  her  money  or  property;  and  on  these  allega- 
tions, the  husband  is  properly  joined  with  the  wifu-<tts  a  complainant  in 
the  amended  bill. 

2.  Midtifariousness,  and  mujoinder. — A  bill  is  not  multifarious  be- 
cause it  seeks  to  foreclose  two  mortgages  on  the  same  property,  one  of 
which  was  given  to  the  complainant  for  money  borrowed  to  pay  off  the 
other,  under  circumstances  which  would  entitle  him  to  be  subrogated  to 
the  security  of  the  prior  mortgage ;  and  the  second  mortgage  being  given 
by  a  widow  who  had  only  a  life-estate  in  the  properly,  while  the  first 
was  executed  bj'  her  and  her  husband  while  living,  her  ithiidren  being 
remainder-men  under  the  hus])and's  will,  she  and  her  children  are  prop- 
erly joined  as  defendants  to  the  bill,  although  their  interests  are  separate 
and  diHtinct. 

3.  Subrogation  of  creditor  to  mortgage  security. — The  lender  of  money 
which  is  used  in  paying  off  a  mortgage,  or  other  incumbrance  on  lan(l, 
is  not  entitled,  on  thai  account  alone,  to  be  subrogated  to  the  rights  of 
the  mortgagee ;  but,  if  the  money  was  advanced  for  the  purpose  of  paying 
off  the  mortgage,  with  the  just  expectation  of  obtaining  a  valid  security 
on  the  property  for  the  re-payment,  audit  was  used  in  paying  off  the 
mortirage ;  or,  if  the  mortgav^e  given  for  its  re-payment  is  defective,  or 
tire  money  used  in  paying  off  the  mortgage  debt  was  procured  by  fraud 
and  misrepresentation — in  these  cases,  the  lender  is  entitled  to  be  sub- 
rogated to  the  security  of  the  mortgage  which  his  money  has  discharged. 

Appeal  from  the  Chancery  Court  of  Mobile. 

Heard  before  the  Hon.  John  A.  Foster. 

The  original  bill  in  this  case  in  which  the  complainant  was 
described  as  "  Augusta  Lohman,  widow,  seventy  years  of  age, 
infirm,  and  without  education,"  was  tiled  on  the  2-1-th  July, 
1883,  against  Louisa  Bolman  ;  and  soujjht  the  foreclosure  of  a 
mortgage  on  certain  real  estate  in  Mobile,  or  the  sale  of  Mrs. 
Bolman's  interest  therein,  for  the  satisfaction  of  the  secured 
debt,  which  was  recited  to  be  $2,000  borrowed  money.  The 
mortgage,  a  copy  of  which  made  an  exhibit  to  the  bill,  was 
dated  December  1st,  1881,  and  described  the  mortgagee  as 
Augusta  Lohman.  The  bill  alleged  that  Mrs.  Bolman,  at  the 
time  she  applied  to  the  complainant  for  the  loan  of  this  money, 
"stated  that  said  property  belonged  to  her,  that  she  had  a  good 
title  thereto,  and  that  it  was  worth  two  or  three  times  the  money 
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she  asked  to  borrow ;"  and  it  was  further  alleged  that,  a  few 
days  after  the  execution  of  the  mortgage,  complainant  discov- 
ered that  Mrs.  Bolman  had  only  a  life-estate  in  the  property 
under  the  will  of  her  deceased  husband,  which  had  not  then 
been  admitted  to  probate. 

The  defendant  filed  an  answer  to  the  bill,  in  which  was  in- 
corporated a  demurrer;  and  she  pleaded  that  the  complainant 
was  in  fact  a  married  woman,  having  a  husband  living,  whose 
name  was  Peter  Craft,  and  who  was  a  necessary  party  to  the 
bill.  Afterwards,  on  motion  made  before  the  register,  and 
allowed  by  him,  the  complainant  amended  her  bill,  by  adding 
these  averments :  1.  That  she  was  married  to  Peter  Craft  more 
than  twelve  years  before  the  filing  of  her  original  bill,  but 
lived  with  him  only  a  few  months  ;  that  he  never  exercised 
any  dominion  or  l?bntrol  over  her  property,  or  had  possession 
of  any  part  of  it ;  and  that  she  was  always  knowm  and  called 
by  the  name  of  Augusta  Lohman,  as  stated   in  the  mortgage. 

2.  That  the  money  loaned  to  Mrs.  Bolman  w^as  a  part  of  the 
complainant's   statutory   estate   under  the  laws  of    Alabama. 

3.  That  Mrs.  Bolman,  '•  while  negotiating  said  loan,  told  com- 
plainant that  she  wanted  the  money  to  pay  off  a  former  mort- 
gage on  her  said  house  and  lot,  held  by  her  sister  in  law,  Mrs. 
Dorothy  Frank,  and,  when  she  got  the  money,  did  use  the 
same  for  that  purpose,  and  thereby  discharged  said  prior  mort- 
gage, which  was  made  by  said  Louisa  Bolman  and  her  husband, 
John  Bolman,  who  then  held  a  fee-simple  title  to  said  property." 
The  amended  bill  also  made  Peter  Craft  a  co-complainant  with 
Mrs.  Lohnian,  and  prayed  that  the  children  of  said  John  and 
Louisa  Bolman,  as  remainder-men  under  his  will,  might  be 
made  defendants  to  the  bill ;  and  the  prayer  was  added,  "  that 
complainant  Augusta  be  subrogated  to  the  lien  and  right  of 
said  Dorothy  Frank  which  she  held  under  said  mortgage  on 
said  property  made  by  said  John  Bolman  and  his  wife,  and 
that  the  legal  and  equitable  title  thereof  be  condemned  to  pay 
complainant's  said  debt." 

A  demurrer  to  the  bill  as  amended  was  interposed  by  Mrs. 
Bolman,  because  of  multifariousness,  and  because  the  amend- 
ment was  an  entire  departure  from  the  original  bill,  and  on 
several  other  grounds  specifically  assigned.  The  chancellor 
overruled  the  demurrer,  and  also  overruled  a  motion  to  dismiss 
for  want  of  equity ;  and  his  decree  is  now  assigned  as  error. 

F.  G.  Brombkrg,  :^or  appellant. — (1.)  The  amendment  was 
an  entire  departure  from  the  original  bill,  and,  on  that  account, 
the  demurrer  ought  to  have  been  sustained. — King  v.  Avery, 
37  Ala.  169.  Tiie  original  bill  w&s  that  of  Augusta  Lohman 
as  'Aj'emme  sole,  and  the  amended  bill  was  that  of  her  husband. 
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Michan  V.  Wyatt,  21  Ala.  826;  Hamilton  v.  Clements,!!  A.\2i. 
205 ;  1  Dan.  Ch.  Pr.  108, 109,  n.  7.  (2.)  The  amendment  made 
the  bill  demurrable  for  both  multifariousness  and  misjoinder. 
Mrs.  Bolman's  children,  as  remainder-men  under  their  father's 
will,  had  no  interest  in  the  mortgage  which  she  had  given  on  her 
individual  interest  in  the  property  ;  and  they  were  improperly 
joined  as  defendants. — Felder  v.  Davis,  17  Ala.  422;  Johnson 
u  Parhinsan,  62  Ala.  456  ;  1  Dan.  Ch.Pr.  335,4th  Amer.  ed,; 
Story's  Eq.  PI.  (8th  ed.)  §  530.  In  asking  a  foreclosure  of  one 
mortgage  and  subrogation  to  the  security  of  another,  incon- 
sistent matters  are  united,  and  the  charge  of  multifariousness 
is  incurred. — Lehman  v.  Meyer,  67  Ala.  396  ;  Story's  Eq.  PL 
(8th  ed.)  §  42  h;  Rapier  v.  Gulf  City  Paper  Co.,  69  Ala.  480 ; 
Jones  V.  Reese,  65  Ala.  134;  Ray  -y.  Wonible,  56  Ala.  36; 
Moore  V.  Alvis,  54  Ala.  356 ;  Winter  v.  Qiiurles,  43  Ala.  693. 
(3.)  The  bill  does  not  make  out  a  case  for  subrogation. — San- 
jford  V.  McLean,  3  Paige,  117;  Banta  v.  Garmo,  1  Sandf.  Ch. 
383;  Wilkes  v.  Harper,  1  N.  Y.  586  ;  Cole  v.  Malcolm,  6G  N. 
Y.  366 ;  Shinn  v.  Budd,  14  N.  J.  Eq.  234  ;  Midland  Rail- 
road Co.  V.  Wortendyke,  27  Lh.  660 ;  Coe  v.  Railway  Co.,  3  Lh. 
105  ;  Sheldon  on  Subrogation,  §§  3,  240,  248 ;  63  N.  Y.  314 ; 
15  Iowa,  37. 

OvEKALL  &  Bestok,  and  L.  H.  Faith,  contra. — (1.)  The  de- 
fendant first  pleaded  the  non-joinder  of  the  complainant's  hus- 
band, and  then  demurred  because  he  was  made  a  party.  That 
the  husband  was  properly  made  a  complainant  with  his  wife, 
see  Pitts  V.  Powledye,  56  Ala.  147 ;  Sawyers  v.  Baker,  QQ  Ala. 
292,  and  72  Ala.  49.  (2.)  The  averments  of  the  bill,  original 
and  amended,  entitle  the  complainant  to  be  subrogated  to  the 
security  of  the  first  mortgage,  which  her  money  has  paid  and 
discharged. — Dixon  on  Subrogation,  165 ;  Sloan  v.  Frothing- 
ham,  72  Ala.  589  ;  Robertson  v.  Bradford,  73  Ala.  116  ;  Inoin 
V.  Bailey,  72  Ala.  467 ;  Bright  v.  Boyd,  1  Story,  498 ;  8  Dana, 
183 ;  5  Texas,  315  ;  Sheldon  Subrogation,  38,  and  cases  cited. 

SOMERVILLE,  J.— The  bill  is  one  filed  by  the  complainant, 
Mrs.  Augusta  Lohman,  primarily  to  foreclose  a  mortgage  on 
certain  real  estate,  executed  to  secure  money  alleged  to  have 
been  loaned  by  her  to  one  of  the  defendants,  Mrs.  Louisa  Bol- 
man.  The  averment  of  the  bill,  as  originally  filed,  was  that 
the  complainant  was  a  widow.  An  amendment  to  the  bill  was 
allowed  by  the  chancellor,  showing  that  the  complainant  was  a 
married  woman,  living  apart  from  her  husband  ;  that  the  money 
loaned  was  her  statutory  separate  estate,  over  which  her  hus- 
band had  never  sought  to  exercise  any  control  or  dominion ; 
and  that  she  had  never  assumed  the  name  of  the  husband,  but 
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was  then  and  had  long  been  known  by  the  name  of  Lohman. 
*rhe  husband,  one  Peter  Craft,  was  made  a  co-complainant  to 
the  bill,  however,  by  amendment,  on  motion,  which  was  allowed 
against  the  objection  of  the  defendants. 

The  allowance  of  these  amendments  was,  in  our  opinion, 
free  from  objection.  The  only  limit  to  this  right  under  our 
statutes,  as  we  have  many  times  said,  is,  that  there  must  not  be 
an  entire  change  of  parties,  nor  the  substitution  of  an  entirely 
new  cause  of  action. — DoivUng  v.  Blachman,  70  Ala.  303 ; 
Long  V.  Patterson,  51  Ala.  414;  Code,  1876,  §  3156.  The 
onh^  change  wrought. by  the  first  amendment  is  in  the  descrip- 
tion of  the  complainant's  title,  and  of  the  capacity  in  which 
she  sues.  Her  original  title  is  that  of  ^ifemrne  sole  ;  the  new 
title,  that  of  Sifemme  covert.  The  only  difference  between  the 
two  is  created  by  the  rights  and  relationship  of  the  husband 
as  statutory  trustee  of  the  wife.  The  case  made  by  the  amended 
bill  can,  in  no  proper  sense,  be  said  to  be  such  a  radical  depar- 
ture from  that  made  by  the  original  bill,  as  to  constitute  an 
entirely  new  case.  Each  aspect  entitles  the  complainant  to 
substantially  the  same  relief,  and  the  same  defenses  are  appli- 
cable to  each. — Pitts  v.  Powledge,  56  Ala.  147  ;  King  v.  Avery, 
37  Ala.  169 ;  Adams  v.  Sayre,  70  Ala.  318. 

The  husband  was  a  proper  party  plaintiff,  and  there  was  no 
error  in  permitting  his  joinder  with  the  wife  in  a  court  of 
equity.  The  case  is  not  distinguishable  from  Sawyers  v.  Baker, 
72  Ala.  49. 

The  bill  is  not  objectionable  on  the  ground  of  multifarious- 
ness. Its  purpose  is  single — the  enforcement  of  a  mortgage 
lien  on  property  claimed  by  the  defendants,  executed  to  secure 
the  payjnent  of  money  alleged  to  have  been  borrowed  from  the 
mortgagee.  It  is  true  that  there  are  two  securities,  the  benefit 
of  which  is  claimed  in  favor  of  the  complainants.  The  first  is 
a  mortgage  executed  by  Mrs.  Bolman,  upon  her  interest  in  the 
property,  which  was  only  a  life-estate,  created  by  the  will  of 
her  deceased  husband.  The  second  was  a  mortgage  executed 
by  Mrs.  Bolman  and  her  husband,  prior  to  his  death,  to  secure 
a  debt  due  to  a  Mrs.  Frank,  to  the  benefit  of  which  complain- 
ants claim  to  be  entitled  by  subrogation,  upon  the  ground  that 
it  was  paid  and  satisfied  by  their  money  borrowed  for  the  pur- 
pose of  paying  it,  under  such  circumstances  as  to  create  this 
equity  in  their  favor.  There  is  no  repugnancy  whatever  be- 
tween the  two  securities,  or  the  liens  claimed  under  or  through 
them.  The  one  is  claimed  additional  to,  and  cumulative  of  tJie 
other.  It  is  a  recognized  rule,  that  the  objection  for  multifa- 
riousness does  not  hold,  "  where  one  general  right  is  claimed 
by  the  plaintiff,  although  the  defendants  may  have  separate 
and  distinct  rights." — Ijimmock  v.  Bixby,  20  Pick.  377;  Lar- 
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Mns  V.  Biddle,  21  Ala.  252.  In  Bundle  v.  Boyd,  73  Ala.  282, 
we  said:  "Wliere  the  object  of  the  suit  is  single,  it  is  no  ob- 
jection that  the  different  defendants  have  separate  interests  in 
distinct  and  independent  questions,  provided  they  are  all  con- 
nected with  and  arise  out  of  the  single  object  of  the  suit." 
Kingsbury  v.  Flowers,  65  Ala.  479.  The  reason  of  the  i-ule 
is,  that  courts  of  equity  are  averse  to  a  multiplicity  of  suits, 
and  always  strive  to  prevent  unnecessary  litigation,  as  far  as 
possible,  without,  at  the  same  time,  vexing  parties  with  the 
litigation  of  questions  with  which  they  have  no  concern. — Fel- 
lows V.  Fellows,  15  Amer.  Dec.  428-429,  7iotef  Randle  v. 
Boyd,  »upra. 

All  the  defendants  claimed  an  interest  in  the  mortgaged 
property — Mrs.  Bolman  a  life-estate,  and  her  children  the  re- 
mainder— and  these  interests  would  be  affected  b^'  the  enforce- 
ment of  complainants'  mortgage  liens.  There  was,  therefore, 
no  improper  joinder  of  parties  defendant,  under  the  principles 
above  announced. 

To  entitle  the  coinplainants  to  be  subrogated  to  the  lien  of 
the  mortgage  executed  to  Mrs.  Frank  by  Bolman  and  wife,  it 
manifestly  required  more  than  the  mere  appropriation  of  the 
borrowed  money  to  the  payment  of  the  mortgage.  The  lender 
of  money  which  is  applied  by  the  borrower  in  payment  of  a 
mortgage,  or  other  lien  on  land,  is  not  generally  subrogated  to 
the  lien  which  is  thus  extinguished,  merely  upon  the  strength 
of  the  fact  that  his  funds  have  discharged  the  incumbrance. 
Sheldon  on  Snbrog.  §  243 ;  Griffin  v.  Proctor,  14  Bush  (Ky.), 
571;  Chapman  v.  Abrahams,  61  Ala.  108.  This  is  analogous 
to  the  rule,  that  a  resulting  trust  never  accrues  in  favor  of  one 
who  lends  money  to  anotner  for  the  purchase  of  land.  The 
very  fact  of  a  loan  rebuts  and  contradicts  the  implication  of  a 
trust,  which  might  otherwise  be  presumptively  raised  by  law. 
Whaley  v.  Whaley,  71  Ala.  159.  Subrogation  is  said  to  be  the 
creature  of  equity,  and  not  of  contract,  and  is  based  on  princi- 
ples of  justice  and  fair  dealing.  "It  is  nothing  more  than  the 
putting  by  transfer  one  person  in  the  place  of  another,  and  in- 
vesting the  former,  in  promotion  of  fair  dealing,  with  the  equi- 
table rights  of  the  latter." — Mc  Williams  v.  Jenkins,  72  Ala. 
480,  487.  There  is  clearly  no  scope  for  the  operation  of  the 
principle  in  a  case  of  ordinary  borrowing,  where  there  is  no  fraud 
or  misrepresentation,  and  the  borrower  creates  in  favor  of  the 
lender  a  new  and  valid  security,  although  the  funds  are  used  in 
order  to  discharge  a  prior  incumbrance.  But  the  rule  is  settled 
that,  where  money  is  expressly  advanced  in  order  to  extinguish 
a  prior  incumbrance,  and  is  used  for  this  purpose,  with  the  iust 
expectation  on  the  part  of  the  lender  of  obtaining  a  valid  se- 
curity ;  or  where  its  payment  is  secured  by  a  mortgage,  which 
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for  any  reason  is  adjudged  to  be  defective,  the  lender  or  mort- 
gagee may  be  subrogated  to  the  rights  of  the  prior  incumbrancer, 
whose  claim  he  has  satisfied,  there  being  no  intervening  equity 
to  prevent. — Kitchell  v.  Mudgett,  37  Mich.  82 ;  Sheldon  on 
Subrog.  §§  8,  20 ;  Dixon  on  Subrog.  165.  So,  where  there  is 
misrepresentation  and  fraud,  by  which  one  has  been  induced  to 
advance  money  to  discharge  a  lien  on  property,  and  the  money 
is  so  appropriated,  it  is  common  for  equity  to  protect  the  lender, 
by  subrogating  hiui  to  the  lien  which  his  money  has  been  used 
to  extinguish.  Less  than  this  would  be  to  encourage  fraud  by 
placing  a  premium  upon  artiiice  and  dishonesty. —  Wolfe  v. 
Walter,  56  Mo.  292  ;  Sheldon  on  Sub.  §  247.  In  Mo  WUliams 
V.  Jenkins,  72  Ala.  480,  where  the  funds  of  one  party  were  ap- 
propriated, without  his  consent,  to  discharge  a  lien  on  land,  he 
was  held  entitled  to  subrogation,  by  being  declared  the  equita- 
ble assignee  of  the  lien  for  reimbursement.  The  discharge  of 
the  lien  was  held  to  be  a  purchase  for  his  benefit,  rather  than 
an  extinguishment. — Irvin  v.  Bailey,  72  Ala.  467. 

The  bill,  in  the  present  case,  alleges  that  the  money  of  com- 
plainants was  borrowed  for  the  purpose  of  discharging  the 
mortgage  of  Mrs.  Frank,  and  was  used  for  this  end.  It  also 
alleges,  that  this  loan  was  procured  by  false  representations  on 
the  part  of  Mrs.  Bolman,  as  to  the  interest  which  she  had  in 
the  property.  This  she  represented,  to  be  a  fee-simple,  whereas 
it  was,  in  truth  and  fact,  only  a  life-estate.  Under  the  princi- 
ple above  announced,  the  complainants,  in  our  opinion,  should 
be  subrogated  to  the  lien  of  the  mortgage  which  has  been  sat- 
isfied with  their  money,  borrowed  as  it  was  through  the  device 
of  misrepresentation. 

There  are  some  other  grounds  of  demurrer  to  the  bill,  which 
are  obviously  without  merit,  and  require  no  discussion.  The 
demurrer  was  properly  overruled  by  the  chanceller,  in  all  its 
parts — both  to  the  original  and  the  amended  bill. 

The  assignments  of  error  raise  no  question  as  to  the  rulings 
of  the  chancellor  on  the  demurrer  to  the  cross-bill.  We  do 
not,  therefore,  discuss  this  portion  of  his  decree. 

There  is  no  error  in  the  record,  and  the  decree  is  affirmed. 
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Bills  in  Equity  hy   Creditors,  to  subject  Eiiuitahle  Estate  of 
Married  n^oman  /   Cross-Bill  for  Reformation  of  Deed. 

1.  Reformation  of  deed,  on  ground  of  mistake. — An  erroneous  opinion 
as  the  legal  eftect  and  operation  of  a  conveyance,  developed  by  events 
subsequent  to  its  execution,  is  a  mistake  of  law,  and  furnishes  no  ground 
for  a  reformation  of  the  deed. 

2.  Judicial  decisions  overruling  former  decisions;  effect  on  titles  and 
contracts. — When  titles  have  been  acquired,  judgments  rendered,  con- 
tracts performed,  or  transactions  completed,  based  on  judicial  decisions 
which  are  afterwards  overruled  or  reversed,  titles  and  rights  thereby 
acquired  are  not  annulled  or  affected  by  such  change  in  the  judicial  de- 
cisions ;  but  this  principle  can  not  be  so  applied  as  to  require  that  legal 
effect  and  operation  shall  be  given  to  a  conveyance  according  to  the  ju- 
dicial decisions  of  this  conrt  which  were  of  force  when  it  was  executed, 
which  decisions  were  in  conflict  with  repeated  former  adjudications,  and 
have  since  been  expressly  overruled  by  later  cases  declaring  and  re-es- 
tablishing the  former  decisions. 

3.  Equitable  estate  of  married  woman;  priority  of  liens  among  creditors. 
In  charging  the  equitable  estate  of  a  married  woman  with  her  contracts 
and  engagements,  a  court  of  equity  does  not  proceed  on  the  theory  thdt 
they  are  valid  and  operative  as  appointments  or  appropriations  by  her 
of  so  much  of  her  estate  as  may  be  necessary  to  satisfy  them,  but  on 
the  principle  of  her  presumed  intention  to  do  a  valid  act,  and  therefore 
to  charge  the  estate  wiiich  she  has  full  capacity  to  charge ;  but  her  con- 
tracts do  not  create  a  lien  or  charge  on  any  specific  property,  such  as  is 
created  by  the  filing  of  a  bill  in  equity ;  and  when  bills  are  filed  by  sev- 
eral creditors,  seeking  to  charge  and  condemn  the  same  property,  the 
priority  of  their  liens  is  determined  by  the  time  when  their  respective 
bills  were  filed,  and  not  by  the  time  when  their  debts  were  created. 

Appeal  from  the  Chancery  Court  of  Mobile. 

Heard  before  the  Hon.  John  A.  Foster. 

In  tliese  several  cases,  which  were  heard  together  in  the 
court  below,  and  were  argued  and  submitted  as  one  case  in  this 
court,  bills  in  equity  were  filed  by  several  creditors  of  Mrs. 
Emma  C.  Kelly,  a  married  woman,  against  her  and  her  hus- 
band, Washington  C.  Kelly,  seeking  to  subject  to  the  payment 
of  the  complainants'  several  debts  Mrs.  Kelly's  interest  in  cer- 
tain real  estate  in  the  city  of  Mobile,  which  was  alleged  to  be 
held  by  her  as  an  equitable  estate.  Mrs.  Kelly  was  a  daughter 
of  Hope  H.  Slatter,  deceased,  and  inherited  from  him  an  un- 
divided one-fourth  interest  in  the  said  real  estate ;  and  she  ob- 
tained another  undivided  one-fourth  interest  from  each  of  her 
brothers,  S.  F.  Slatter  and  H.  H.  Slatter,  under  conveyances  ex- 
ecuted to  her  by  them.  The  conveyance  from  H.  H.  Slatter  was 
33 
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dated  ISTovember  6th,  1869,  and  duly  acknowledged  and  recorded 
on  the  same  day  ;  purported  to  be  executed  ''  in  consideration 
of  the  love  and  affection  "  of  the  grantor  for  his  said  sister, 
"as  well  as  in  consideration  of  the  sum  of  $9,000  paid  to  me 
[him]  by  the  said  Emma ;"  and  conveyed  to  Mrs.  Kelly  the 
grantor's  undivided  one-fourth  interest  in  the  property,  "  to 
have  and  to  hold  the  said  property,  together  with  the  appur- 
tenances, unto  her,  the  said  Emma  C.  Kelly,  as  her  separate 
property  and  estate,  free  from  the  debts  and  liabilities  of  her 
husband,  and  to  her  heirs  and  assigns  forever."  The  conv^ey- 
ance  from  S.  F.  Slatter  was  dated  August  3d,  1871,  and  was 
duly  acknowledged  and  filed  for  record  on  that  day ;  used  the 
same  words  of  conveyance,  and  recited  as  its  consideration  the 
present  payment  of  $16,000 ;  but  of  this  amount  only,  $8,000 
was  paid  in  cash,  and  for  the  residue  two  promissory  notes  were 
given  by  Mrs.  Kelly  and  her  husband,  each  for  $4,000,  payable 
one  and  two  years  after  date,  and  secured  by  mortgage  on  the 
land  conveyed. 

The  first  bill,  in  the  order  of  time,  was  filed  on  the  3d  Jan- 
nary,  1877,1  by  Mrs.  Anna  G.  Turner  and  her  husband.  Mrs, 
Turner  was  the  niece  of  Mrs.  Kelly,  and  her  debt  was  con- 
tracted for  a  loan  of  money  belonging  to  her  statutory  estate, 
for  which  Mrs.  Kelly  and  her  husband  executed  their  promis- 
sory note  for  $5,000,  dated  March  27th,  1873  ;  which  note  was 
renewed  on  the  27th  March,  1874,  and  again  on  the  27th  March, 
1875,  the  interest  having  been  paid  annually.  The  second  bill  was 
filed  on  the  28th  February,  1877,  by  James  H.  Masson,  who 
claimed  to  be  the  owner  of  one  of  the  notes  for  $4,000  above 
mentioned,  and  to  have  purchased  it  for  valuable  consideration, 
before  maturity,  in  the  regular  course  of  trade ;  and  having 
obtained  a  decree  foreclosing  the  mortgage  given  to  secure  the 
pa^'inent  of  said  notes,  the  unpaid  balance  of  the  decree  in  his 
favor,  after  applying  the  proceeds  realized  by  the  sale  under 
the  decree,  was  the  debt  to  which  he  sought  to  subject  Mrs. 
Kelly's  remaining  interest  in  the  land, 

Mrs.  Kelly  filed  an  answer  to  each  of  these  bills,  admitting 
the  execution  of  the  several  conveyances  as  alleged ;  but  she 
denied,  that  either  of  the  conveyances  created,  or  was  intended 
to  create,  or  could  create  in  her,  an  equitable  estate,  so  far  as 
the  money  paid  was,  in  each  case,  a  part  of  her  statutory  estate, 
which  could  not  be  converted  into  an  equitable  estate.  She  al- 
leged that,  at  the  time  of  the  execution  of  the  conveyance  to 
her  by  H,  11.  Slatter,  she  held  a  mortgage  on  S,  F,  Slatter's  in- 
terest in  the  property,  to  the  amount  of  about  $4,500,  and  had 
other  moneys  due  to  her  it»  New  Orleans,  which  also  belonged 
to  lier  statutory  estate ;  that  said  II.  II,  Slatter  then  proposed 
to  her,  if  she  would  release  said  mortgage,  and  pay  him  $4,500 
Vol.  lxxiv. 
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besides,  out  of  her  moneys  and  the  claims  due  her  in  New  Or- 
leans, that  he  would  convey  to  her  liis  one-fourth  interest  in 
the  property ;  that  she  accepted  this  offer,  which  was  very  lib- 
eral on  his  part,  and  left  her  husband  and  said  II.  H.  Slatter  to 
have  the  deeds  prepared ;  and  that  slie  never  read  over  the  deed 
executed  to  her  by  her  said  brother,  either  before  or  after  it 
was  delivered  to  her.  She  alleged,  also,  that  the  money  bor- 
rowed by  her  from  Mrs.  Turner  was,  as  Mrs.  Turner  well  knew 
at  the  time,  borrowed  for  the  use  and  benefit  of  said  W.  C. 
Kelly,  and  was  used  and  wasted  by  him ;  that  Mrs.  Turner  was 
well  acquainted  with  the  condition  of  her  property,  and  knew 
that  it  was  all  inherited  from  her  father,  or  bought  with  moneys 
so  inherited,  and  could  not  be  subjected  to  the  payment  of  her 
husband's  debts,  or  of  her  own  contracts  not  specially  author- 
ized by  law ;  that  Masson  was  not  an  innocent  purchaser  of  the 
note  held  by  him,  but  bought  it  at  a  discount,  and  ku<iw  the 
consideration  on  which  it  was  founded ;  and  she  insisted  that 
said  note  was  not  a  charge  on  her  interest  in  the  land  acquired 
under  the  conveyance  from  II.  H.  Slatter. 

On  12th  February,  1877,  after  the  filing  of  Mrs.  Turner's  bill, 
H.  H.  Slatter  executed  a  deed  to  Mrs.  Kelly,  on  her  appli- 
cation, which,  after  referring  to  his  former  deed  as  having  been 
made  in  consideration  of  S9,t)00  to  him  in  hand  paid  by  Mrs. 
Kelly,  contains  the  following  recitals :  "  And  whereas  the 
money  paid  for  said  purchase  of  said  interest  was  the  separate 
statutory  estate  of  the  said  Emma,  derived  to  her  by  inheritance 
from  her  father  and  her  uncle,  which  fact  was  well  known  to 
me  at  the  time ;  and  whereas  it  has  been  made  known  to  me 
that  it  is  doubtful  whether  said  conveyance  made  by  me  to  said 
Emma  C.  conveys  to  her  a  statutory  separate  estate,  the  same 
as  the  money  paid  to  me  and  invested  in  the  purchase  of  said 
property ;  and  whereas  it  was  not  contemplated,  at  the  time,  to 
make  any  change  in  the  tenure  of  her  estate  and  property,  but 
the  same  was  an  investment  for  her  of  her  statutory  separate 
estate;  and  whereas  the  said  Emma  has  called  on  me  to  reform 
said  conveyance,"  &c. ;  and  it  then  conveys  the  property  to 
Mrs.  Kelly,  '•  to  have  and  to  hold  as  her  statutory  separate 
estate  under  the  laws  of  Alabama."  On  the  9th  November, 
1877,  having  filed  her  answers  as  above  stated,  Mrs.  Kelly  filed 
her  original  bill  against  her  husband,  said  J.  11.  Masson,  and 
Mrs.  Turner,  setting  up  this  second  conveyance  from  H.  II. 
Slatter,  and  praying  that  it  might  be  enforced  and  established 
as  against  the  demands  asserted  by  said  complainants  in  their 
respective  bills ;  setting  forth  the  consideration  of  the  convey- 
ance executed  to  her  by  her  brothers,  as  stated  in  her  answers ; 
alleging  that  there  was  no  intention,  on  the  part  of  either  of 
said  grantors  or  herself,  to  change  the  nature  or  character  of 
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her  estate ;  and  praying  that  the  conveyances  might  be  re- 
formed, if  necessary  (which  she  denied),  and  her  statutory  estate 
in  the  property  be  declared  and  established  against  the  com- 
plainants' several  demands. 

The  three  causes  being  submitted  together,  the  chancellor 
(Hon.  H.  Austill)  overruled  the  demurrers  interposed  by 
Masson  and  Mrs.  Turner  to  the  bill  filed  by  Mrs.  Kelly,  and 
rendered  a  decree  in  her  favor;  declaring  that  her  statutory 
estate  could  not  be  converted  into  an  equitable  estate,  and  could 
not  be  subjected  to  the  satisfaction  of  the  demands  asserted  by 
Mrs.  Turner  and  Masson,  whose  bills  he  therefore  dismissed. 
On  appeal  to  this  court,  by  Mrs.  Turner  and  Masson,  the  chan- 
cellor's decree  was  reversed,  and  the  cause  remanded  ;  this  court 
holding  that  a  statutory  estate  might,  with  the  consent  and  con- 
currence of  the  husband,  be  converted  into  an  equitable  estate 
in  the  wife;  that  this  was  the  effect  of  the  conveyance  first  ex- 
ecuted to  Mrs.  Kelly  by  PI.  H.  Slatter ;  that  the  interest  there- 
by vested  in  her  was  subject  to  the  demands  asserted  by  Mrs. 
Turner  and  Masson,  and  that  Mrs.  Kelly  was  not  entitled  to  a 
reformation  of  the  conveyance.  Stone,  J.,  dissented  from  the 
opinion  of  the  court,  on  the  first  point. — See  the  report  of  the 
case  in  70  Ala.  85-100. 

While  proceedings  were  pending  in  these  causes,  as  above 
stated,  biHs  were  filed  by  other  creditors  of  Mrs.  Kelly,  seeking 
to  charge  their  respective  debts  on  the  property  described  in 
the  pleadings.  One  of  these  was  said  H.  H.  Slatter,  who  held 
one  of  the  notes  for  $4,000  above  described,  and  who  had  ob- 
tained, like  Masson,  a  decree  in  the  suit  for  the  foreclosure  of 
the  mortgage,  and  claimed  an  unpaid  balance  still  due  him ; 
another  was  George  Metzger,  and  a  third  was  Jane  Floyd.  A 
reference  of  the  matters  of  account  was  ordered  under  each  of 
these  bills,  and  an  account  was  stated  by  the  register  showing 
the  amount  due  on  each  debt.  The  causes  being  all  submitted 
together,  and  consolidated,  the  chancellor  rendered  a  final  de- 
cree in  conformity  with  the  opinion  of  this  court,  and  ordered 
a  sale  of  the  property  for  the  satisfaction  of  the  complainants' 
several  debts ;  declaring  that  Mrs.  Turner,  whose  bill  was  first 
filed,  was  entitled  to  be  paid  first,  Masson  next,  and  the  others 
in  the  order  in  which  their  bills  were  filed. 

From  this  decree  Masson  appeals,  and  here  assigns  as  error 
the  priority  declared  in  favor  of  Mrs.  Turner.  The  other  cred- 
itors join  in  this  assignment  of  error,  and  further  insist  that  all 
the  creditors  were  entitled  to  be  paid  equally.  Mrs.  Kelly  also 
appeals,  and  assigns  as  error  the  dismissal  of  her  bill,  and  the 
decree  granting  relief  under  the  creditors'  bills. 

Jas.  Bond,  for  Mrs.  Kelly. — Admitting  the  correctness,  on 
Vol.  i.xxit. 
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grounds  of  public  policy,  of  the  conclusion  attained  by  the 
court  on  the  former  appeal,  as  to  the  power  of  the  parties  them- 
selves to  chana^e  the  statutory  estate  of  the  wife  into  an  equita- 
ble estate;  it  is  earnestly  insisted  that,  in  this  case,  there  was 
no  intention  to  make  such  conversion ;  and  that  if  the  terms  of 
the  deed  effect  such  a  change  in  the  character  of  the  estate,  it 
was  contrary  to  the  intention  of  the  parties,  and  the  result  of  a 
mistake  which  ought  to  be  corrected.  The  testimony  of  H.  H. 
Slatter,  the  grantor,  is  clear  and  emphatic,  and  is  entirely  un- 
contradicted and  unimpeached.  He  gave  no  thought  to  the 
rents  or  income,  which  the  husband  was  entitled  to  receive  if 
the  estate  was  statutory,  but  desired  to  invest  the  principal  sum 
in  such  manner  that  it  would  be  safe — in  lands,  which  could 
neither  be  mortgaged  nor  otherwise  charged  with  debts.  And 
this  was  the  legal  effect  of  the  conveyance  as  written,  under  the 
latest  decisions  of  this  court  construing  the  statute. — Motion  v. 
Martin^  43  Ala.  461 ;  Spray ue  v.  Tyson,  44  Ala.  338 ;  Glenn 
V.  Glenn,  47  Ala.  204;  Denechaud  v.  Berry,  48  Ala.  591. 
These  decisions  of  the  court  of  last  resort,  while  they  were  of 
force,  were  the  law  of  the  land,  and  business  transactions  were 
necessarily  conducted  on  the  faith  of  them.  Of  course,  courts 
sometimes  fall  into  errors,  and  it  is  proper  that  erroneous  de- 
cisions should  be  overruled,  as  these  have  been  ;  but  care  will 
be  taken  that  a  retrospective  operation  be  not  given  to  the  later 
decisions,  which  will  cause  injury  to  innocent  parties,  who  re- 
lied and  acted  on  those  erroneous  decisions. — Lyon  v.  Rich- 
mond, 2  John.  Ch.  59;  Haridgree  v.  Mitchum,  51  Ala.  154. 
These  creditors  can  not  be  injured  by  a  reformation  of  this 
deed  as  asked  by  Mrs  Kelly.  They  were  well  acquainted  with 
the  nature  and  character  of  her  estate  ;  they  did  not  give  her 
credit  on  the  faith  of  any  equitable  estate,  but  relied  on  her 
ability  to  pay  them  out  of  the  ample  income  which  she  then  en- 
joyed ;  and  the  circumstances  all  repel  the  idea  of  an  intention, 
actual  or  presumed,  to  charge  an  estate  which  they  did  not  then 
know  she  had  in  this  property. 

Hamiltons,  and  Macartney  tfe  Clarke,  for  Masson;  G.  Y. 
Overall,  and  L.  H.  Faith,  for  Mrs.  Turner:  F.  G.Bromberg, 
and  J.  L.  &  G.  L.  Smfph,  for  other  creditors.  (No  brief  on  file.) 

BRICKELL,  C.  J. — Notwithstanding  the  able  argument  of 
the  counsel  for  Mrs.  Kelly,  we  are  constrained  to  adhere  to  the 
conclusion  expressed  when  this  cause  was  before  the  court  at  a 
former  term.  The  pleadings  and  the  evidence  do  not  authorize 
a  reformation  of  the  conveyance  under  which  she  holds  the 
premises  sought  to  i)e  charged  with  debts  contracted  by  her,  as 
it  must  be  presumed,  on  the  faith  and  credit  of  her  equitable 
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separate  estate. — Turner  v.  ICelly,  TO  Ala.  85.  There  can  be, 
in  view  of  the  evidence,  no  denial  that  the  conveyance  is  pre- 
cisely such  as  was  designed  ])y  the  parties ;  nor  can  it  be  con- 
tended that  there  was  an  agreement  it  should  be  of  a  different 
nature  and  character.  There  is  no  term  introduced,  which  they 
did  not  intend,  at  the  time  of  its  execution,  should  be  intro- 
duced ;  nor  is  there  the  omission  of  any  term  it  was  intended 
to  introduce,  nor,  in  any  respect,  any  inapt  expression  of  their 
purposes  or  agreement.  All  that  can  be  said  is,  that  in  view 
of  subsequent  events,  if  the  legal  incidents  of  the  estate  created 
had  been  fully  apprehended,  a  species  of  conveyance  would 
have  been  adopted  relieving  the  estate  from  the  liability  now 
attaching  to  it.  If  it  were  more  certain  that  the  parties  did 
not  apprehend  the  legal  incidents  of  the  estate,  a  court  of 
equity  could  not  intervene  for  the  reformation  of  the  convey- 
ance :  the  mistake  would  be  of  law,  and  not  of  fact.  When  a 
written  instrument  is,  in  its  terms,  clear  and  unambiguous,  as 
is  this  conveyance,  in  the  absence  of  fraud,  or  of  mistake  of 
fact,  a  court  of  equity  can  not  take  jurisdiction  to  reform  it, 
because  the  parties,  or  either  of  them,  may  not  have  appre- 
hended its  legal  effect.  As  was  said  by  Goldthwaite,  J.,  in 
Larkins  v.  Biddle,  21  Ala.  256,  "-there  is,  in  such  a  case, 
nothing  for  a  court  of  equity  to  lay  hold  of.  The  parties 
have  made  their  own  contract,  and  a  court  of  equity  can  not 
change  it." 

2.  It  is  true  that  there  was  a  line  of  decisions,  of  then  recent 
origin,  prevailing  when  this  conveyance  was  executed,  and  the 
contracts  sought  to  be  el^iforced  were  entered  into,  which  M'ould 
have  led  to  the  conclusion,  that  though  the  conveyance,  by  ap- 
propriate words,  and  the  words  for  that  purpose  generally  em- 
ployed, created  an  equitable  separate  estate,  that  was  not  its 
character  in  contemplation  of  law;  that  it  was  a  statutory 
separate  estate,  and  the  capacity  of  Mrs.  Kelly  to  contract,  or 
to  bind  it,  was  not  dependent  upon  the  terms  of  the  conveyance, 
but  upon  the  statute  defining  and  regulating  the  separate  estates 
of  married  women.  These  decisions  were  not  only  in  direct 
antagonism  to  a  series  of  former  decisions  which  had  been 
acted  upon  by  the  profession,  and  accepted  by  the  community 
as  a  correct  and  conclusive  exposition  of  the  law,  touching  a 
question  of  vital  importance,  but  they  were  anomalous.  In  all 
tne  States  in  whicli  the  common  law  in  reference  to  the  prop- 
erty of  married  women  has  been  abrogated,  either  by  constitu- 
tional or  by  statutory  provisions,  and  the  wife  clothed  with 
capacity  to  hold  property  owned  by  her  at  the  time  of  marriage, 
or  which  after  marriage  she  becomes  entitled  to,  so  far  as  we  have 
discovered,  the  constitutional  or  statutory  provision  has  not 
been  construed  as  subverting,  or  as  affecting  equitable  separate 
Vol.  lxxiv. 
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estates, — the  creation  of  the  donors  of  property,  and  not  the 
creation  of  the  law.  TJiey  arise  from  the  terms  of  a  gift,  or  a 
devise,  deed,  or  other  instrument,  into  which  the  donor  may 
introduce  such  uses,  trusts,  or  limitations,  as  are  deemed  by  him 
most  expedient  to  eifectuatc  his  purposes. — Wells'  Separate 
Property  of  Married  Women,  §  71.  The  estate  created  by  the 
statute  is  strictly  a  legal  estate^  for  tlie  recovery  of  which  the 
wife  must  sue  at  law,  and  in  her  own  name,  unless,  in  the  par- 
ticular cose,  there  be  some  circunistances  rendering  legal  rem- 
edies inadequate,  or  peculiarly  of  equitable  cognizance.  It  has 
the  incidents,  qualities  and  properties,  and  no  other,  attached 
to  it  by  the  law  of  its  creation.  Therefore,  the  original  deci- 
sions of  this  court,  remaining  of  unquestioned  authority  until 
the  line  of  decisions  to  which  we  have  referred  was  made,  had 
affirmed  that  the  statute  had  reference  only  to  the  estates  of  its. 
creatioti,  estates  made  separate  by  operation  of  law,  and  did  not 
refer  to,  or  operate  upon  estates  the  donors  of  property  created, 
in  the  contemplation  of  a  court  of  equity  deemed  separate, 
and  which  would  have  been  so  taken  and  esteemed  if  the 
statute  had  not  been  enacted. — Gerald  v.  McKenzie,  27  Ala. 
166;  Friend  v.  Oliver,  Ih.  532  ;  Willis  v.  Cadenhead,  2M  Ala. 
472  ;  Hardy  v.  Boaz,  29  Ala.  168  ;  Pichens  v.  Oliver,  Ih.  528 ; 
Sm.itK  V.  Smith,  30  Ala.  642;  Cannon  v.  Turner,  S2  Ala.  483; 
Huchabee  v.  Andrews,  34  Ala.  646.  The  doctrine  and  the 
authority  of  these  cases  have  been  fully  restored,  and  the  line 
of  decisions  to  which  reference  has  been  made  deliberately 
overruled. — Short  v.  Battle,  52  Ala.  456 ;  McMillan  v.  Pea- 
cock, 57  Ala.  127;  Hooks  v.  Brown,  62  Ala.  258;  Grimball  v. 
Patton,  70  Ala.  627 ;  Turner  v.  Kelly,  Ih.  85. 

The  correctness  of  the  later  decisions,  and  of  the  former 
decisions  which  they  follow,  is  not  questioned  ;  but  it  is  in- 
sisted, as  the  doctrine  announced  by  them  was  not  prevailing 
when  the  coiiveyance  was  executed  and  the  contracts  were 
made,  the  validity  of  each  ought  not  to  be  determined  by  them, 
but  by  the  decisions  then  regarded  as  authoritative,  which,  it 
must  be  presumed,  were  in  the  contemplation  of  the  parties. 
This  proposition  is  wholly  irreconcilable  with  the  theory,  that 
by  mistake  of  fact  any  term  or  limitation  was  introduced  into 
the  conveyance  the  parties  did  not  intend  introducing.  It  as- 
sumes that  the  conveyance  conforms  to  the  intention  of  the 
parties,  and  was  purposel}'  made  in  view  of  judicial  decisions 
supposed  to  support  it,  as  creating  a  statutory,  and  not  an 
equitable  estate.  If  the  fact  were  apparent — if  it  were  not 
mere  matter  of  presumption — that  the  conveyance  and  con- 
tracts were  made  in  view  of  these  decisions,  all  that  can  be  said 
is,  the  parties  were  under  a  mistake  as  to  the  law.  They  knew 
the  decisions  were  conflicting ;  they  exercised  their  own  judg- 
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ment  as  to  the  effect  and  consequences  of  the  conflict ;  and  if 
they  have  been  mistaken,  the  mistake  is  of  law.  Agreements 
made  and  acts  done  under  a  mistake  of  law,  in  the  absence  of 
fraud,  misrepresentation,  or  an  abuse  of  confidence,  superin- 
ducing the  mistake,  are  generally  held  valid  and  obligatory. 
The  rules  and  principles  of  law  are  regarded  as  certain,  though 
they  may  not  have  been  the  subject  of  immediate  adjudication, 
or  though  there  may  be  in  reference  to  them  conflicting  adju- 
dications. In  Lyon  v.  Richmond,  2  John.  Ch.  60,  Ch.  Kent 
said:  "The  courts  do  not  undertake  to  relieve  paities  from 
their  acts  and  deeds  fairly  done,  though  under  a  mistake  of 
law.  Every  man  is  to  be  charged  at  his  peril  with  a  knowl- 
edge of  the  law.  There  is  no  other  principle  which  is  safe 
and  practicable  in  the  common  intercourse  of  mankind.  And 
to  suffer  a  subsequent  judicial  decision,  in  any  one  given  case, 
on  a  point  of  law,  to  open  and  annul  every  thing  that  has  been 
done  in  other  cases  of  the  like  kind,  for  years  before,  under  a 
different  understanding  of  the  law,  would  lead  to  the  most 
mischievous  consequences."  The  same  principle  was  announced 
in  Hardigree  v.  Mitchum,  51  Ala.  151,  in  which  relief  from 
acts  done  and  acts  induced  was  claimed,  because  into  them  the 
party  had  been  led  by  the  theory  of  a  judicial  decision  which 
was  subsequently  overruled.  When  titles  have  been  acquired, 
or  judgments  rendered,  or  contracts  performed,  or  transactions 
completed,  a  subsequent  judicial  decision,  reversing  or  over- 
ruling decisions  upon  which  they  may  have  been  founded,  can 
not  be  invoked  to  undo  or  annul  them. — Jacohs  v.  Moragne, 
47  N.  Y.  81 ;  Kenyon  v.  Welthy,  20  Cal.  637  ;  Baker  v.  Pool, 
56  Ala.  14.  The  doctrine  now  contended  for,  in  its  practical 
application,  reaches  far  beyond  this  conservative  principle. 
Executory  contracts  of  defined  legal  operation,  and  of  recog- 
nized validity,  must  be  pronounced  incapable  of  enforcement, 
because  made  while  there  were  erroneous  decisions  denying 
them  validity,  and  while  there  were  other  decisions  affirming 
their  validity.  If  the  doctrine  were  established,  judicial  de- 
cisions would  operate  like  statutes,  as  an  enactment  of  the  law 
as  it  shall  exist  in  the  future, — not  as  a  declaration  of  the  law 
as  it  exists  presently  ;  judicial  errors  would  be  perpetuated,  and 
justice  disappointed.  The  just  presumption  is,  the  contracts 
having  been  fairly  made,  that  the  parties  regarded  them  as 
valid,  and  intended  their  performance.  The  reversal  of  the 
erroneous  decisions,  the  restoration  of  the  former  decisions, 
which  had  been  acted  upon  as  of  unquestioned  correctness, 
simply  removes  all  obstacle  to  the  legal  accomplishment  of  the 
just  purposes  of  the  parties,  works  no  injustice,  and  imposes  no 
burden  not  voluntarily  assumed. 

3.     A  married  woman,  having  an  equitable  separate  estate, 
Vol.  mzit. 
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not  restrained  or  limited  by  the  instrument  from  which  it  is 
derived,  is,  in  a  court  of  equity,  so  far  deemed  a  femrae  sole 
that  she  may  by  her  contracts  charge  such  estate  to  the  extent 
she  could  bind  herself  personally  if  unmarried.  The  form  or 
character  of  the  contract  is  not  material :  it  may  be  written  or 
oral,  under  or  without  seal ;  nor  is  it  of  importance  whether,  in 
the  making  of  the  contract,  or  by  its  terms,  there  is,  expressly 
or  by  implication,  a  reference  to  the  estate  as  the  source  from 
which  satisfaction  of  the  contract  is  intended.  The  theory  is, 
that  in  the  making  of  the  contract  the  parties  do  not  intend  a 
vain,  useless  thing  or  ceremony ;  and  as  a  married  woman  is 
incapable  of  binding  herself  personally,  the  just  presumption 
is,  that,  as  she  has  capacity  to  bind  her  equitable  separate  estate, 
satisfaction  from  it  was  intended. — Sadler  v.  Houston^  4  Port. 
208 ;  Forrest  v.  Eohinson,  lb.  44 ;  s.  c,  2  Ala.  215 ;  Bradford 
V.  Greenway,  17  Ala.  797;  McCroan  v.  Pope,  Ih.  612;  Col- 
lins V.  RudolpK  19  Ala.  616;  Collins  v.  Lavenherg,  Ih.  682; 
Ozley  V.  Iketheiiner,  26  Ala.  332 ;  Caldwell  v.  Sawyer,  30  Ala. 
382;  Cowles  v.  Morgan.,  34  Ala.  535;  Gamier  v.  Williams,  40 
Ala.  561;  JVitnn v.  Givhan,  45  Ala.  370;  Brame  v.McGee^AQ 
Ala.  170;  Short'v.  Battle,  52  Ala.  656;  Burrus  v.  Dawson,  QQ 
Ala.  476 ;  Turner  v.  Kelly,  70  Ala.  85.  Eifect  is  given  to  her  en- 
gagements or  contracts,  not  as  appointments  or  appropriations 
of  so  much  of  the  separate  estate  as  may  be  necessary  to  satisfy 
them,  but  upon  the  principle  that,  in  a  court  of  equity,  she  has 
capacity, to  make  them,  though  not  binding  upon  her  personally, 
and  as  there  is  a  want  of  remedy  at  law,  and  the  separate 
estate  is  a  trust,  in  the  exercise  of  its  general  jurisdiction  over 
the  administration  of  trusts,  the  court  will  intervene,  and 
charge  them  upon  the  estate. —  Ozley  v.  IJcelheimer,  supra  j 
Turner  v.  Kelly,  supra. 

In  some  of  the  authorities  to  which  we  have  referred  it  is 
said,  that  the  contract  creates  a  lien  ;  and  in  some,  that  it  creates 
a  charge  upon  the  estate.  These  expressions,  however  general, 
are  qualified  and  limited  by  the  facts  of  the  particular  case  be- 
fore the  court,  and  must  not  be  severed  from  the  conclusions 
reached.  When  properly  read  and  construed,  they  were  in- 
tended only  to  distinguish  the  contracts  of  a  femme  cove?'t, 
from  contracts  of  personal  obligation,  valid  and  operative 
whether  there  is  an  estate  or  specific  property  on  which  the 
court  has  jurisdiction  to  charge  them.  It  is  mere  misconstruc- 
tion, against  which  it  is  scarcely  possible  for  a  court  to  guard, 
to  read  them  as  intended  to  express  the  proposition,  that  the 
contract,  of  itself,  confers  upon  the  creditor  any  specific  or 
vested  right  of  property  in  the  separate  estate,  or  an  ascer- 
tained, defined  right  to  charge  it,  or  that  the  estate  is  thereby 
incumbered  to  any  greater  extent  than  the  property  of  a  person 
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sui  juris  is  incumbered  by  his  general  contracts,  to  the  satisfac- 
tion of  which  it  is  his  moral  and  legal  duty  to  appropriate  the 
property  he  presently  owns,  and  his  future  acquisitions,  saving 
such  as  the  law  may  exempt.  The  creditor  has  the  right, 
through  the  agency  of  a  court  of  equity,  to  charge  the  separate 
estate  with  the  satisfaction  of  the  engagement  or  contract ; 
the  right  arises  by  operation  of  law,  without  the  tacit  or  express 
stipulation  of  the  parties.  A  general  creditor  of  a  person  sui 
juris  has  a  kindred  right,  by  the  pursuit  of  legal  remedies,  to 
charge  all  the  propertj^  of  the  debtor  not  exempt.  The  dis- 
tinction between  the  two  rights  is,  that  the  creditor  of  a  mar- 
ried woman  is  limited  and  confined  to  the  equitabl'e  separate 
estate  she  had  when  the  contract  was  made ;  the  creditor  of  one 
sui  juris  can  reach  all  property  the  debtor  owns,  without  re- 
gard to  the  time  of  its  acquisition. 

It  is  only  by  the  pursuit  of  legal  remedies  a  general  creditor, 
or  a  creditor  not  having  a  conventional  lien,  acquires  any  vested 
or  specific  right  in  and  to  the  property  of  the  debtor.  Until 
such  remedies  are  pursued,  to  which  the  law  may  attach  a  lien 
or  charge,  the  debtor  has  full  dominion  over  his  property,  the 
courts  can  not  disturb.  In  the  exercise  of  the  dominion,  if 
there  be  no  fraud,  he  may  convert  one  species  of  property  into 
another,  or  at  pleasure  he  may  alienate,  and  the  courts  will  not 
interfere  to  restrain  him. —  Wiggins  v.  Armstrong,  2  John.  Ch. 
144 ;  Moran  v.  Dawes,  Hopkins  Ch.  365 ;  Adler  v.  Fenton, 
24  How.  407.  This  is  equally  tt-ue  of  a  married  woman  having 
an  equitable  separate  estate.  Ownership  of  it,  dominion  over 
it,  is  not  displaced  or  lessened  because  she  has  entered  into  con- 
tracts which,  if  not  performed,  a  court  of  equity  will  charge 
upon  the  estate.  She  may  sell  it,  or  she  may  by  exchange  con- 
vert it  into  another  species  of  property,  without  offending  any 
right  of  the  creditor.  If  the  creditor  would  restrain  her  in 
the  exercise  of  the  right,  he  must  pursue  with  diligence  the 
retnedies  the  law  appoints. 

The  equities  of  genet-al  creditors  of  a  living  person  are  in 
all  respects  equal ;  there  is  no  foundation  upon  which  a  distinc- 
tion between  them  can  be  rested.  They  are  entitled  to  like 
remedies ;  the  consideration  of  the  debts  due  to  them  is  not 
more  or  less  valuable  and  meritorious;  and  their  rights  spring 
from  the  consideration, — not  from  the  order  of  time  in  which 
the  debts  may  have  been  contracted.  Therefore,  a  court  of 
equity,  in  the  administration  of  equitable  assets,  will  generally 
distribute  them  equally  aud  pari  passu  among  all  the  creditors, 
"  without  any  reference  to  the  priority  or  dignity  of  the  debt ; 
for  courts  of  equity  regard  all  debts  in  conscience  as  equal 
jure  nuturali,  and  equally  entitled  to  be  paid." — 1  Story's 
Equity,  §  554.     But,  though  this  is  the  favorite  policy  of  a 
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court  of  equity,  jet,  when  a.  judicial  preference  has  been  estab- 
lished, by  the  superior  legal  diligence  of  any  creditor,  that 
preference,  in  the  administration  of  the  assets  of  a  living  per- 
son, the  court  always  preserves  and  protects. — McDemwtt  v. 
Sti'ong,  4  John.  Ch.  687  ;  Luau  v.  Atwood,  2  Stew.  378  ;  Eaton 
V.  Patterson,  2  Stew.  &  P.  11  ;  Evans  v.  Welch,  63  Ala.  250. 
Upon  this  principle,  a  judgment  creditor,  having  exhausted 
legal  remedies,  resorting  to  a  court  of  equity  to  reach  and  sub- 
ject equitable  assets,  or  property  an  execution  at  law  will  not 
reach,  acquires  a  preference  the  court  preserves  against  the 
claims  of  creditors  .subsequently  intervening. — McDerraott  v. 
Stnmg,  s^wm'a  ;  Edmeston  v.  Lyde,  1  Paige,  637 ;  Henriquez  v. 
Hone,  2  Edw.  Ch.  120. 

The  creditor  of  a  married  woman,  resorting  to  a  court  of 
equity  to  charge  her  equitable  separate  estate,  uiust,  of  necessity, 
in  the  bill  describe  the  property  which  it  is  sought  to  subject. 
Ravisieti  v.  Stoddart,  32  Ala.  599.  It  is  upon  this  property 
only  the  decree  can  operate  ;  for  the  contract  is  not  of  personal 
obligation,  and  a  decree  aifecting  or  binding  personally  the 
married  woman  can  not  be  rendered.  In  this  respect,  the  suit 
has  some  of  the  characteristics  of  a  proceeding  in  rem,  though 
in  form  and  essential  elements  it  is  a  suit  inter  partes.  A  lis 
pendens  is  created  by  the  institution  of  the  suit,  operative 
against  all  persons  coming  in  subsequently,  by  purchase  or 
otherwise.  It  creates  a  specific  lien,  if  successfully  prosecuted 
to  final  decree ;  the  decree  taking  effect,  by  relation,  from  the 
day  of  the  service  of  summons  to  answer.  The  vigilance  of 
the  creditor  first  instituting  suit,  and  prosecuting  it  with  dili- 
gence, entitles  him  to  priority,  of  which  other  creditors,  less 
vigilant,  who  have  "  loitered  on  the  way,''  have  no  just  reason 
to  complain.  The  bill  of  Mrs.  Turner  having  been  first  filed, 
and  duly  prosecuted,  entitled  her  to  priority.  A  specific  lien 
was  created  by  the  decree  rendered,  taking  effect,  by  relation, 
from  the  service  of  process,  of  which  it  would  not  be  equitable 
to  deprive  her. 

We  find  no  error  in  the  decree  of  the  chancellor,  and  it  must 
be  aflfirmed. 

Stone,  J.,  dissenting,  on  the  point  raised  on  former  appeal. 
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Heyer  Brothers  v.  Bromberg  Brothers. 

Bill  in  Equity  hy  Creditors,  to  set  aside  Sale  of  Goods  'as 
Fraudulent,  or  enforce  it  as  General  Assignment. 

1.  Filing  bill  in  double  aspect. — A  bill  in  equity  by  creditors  who  had 
consented  to  an  extension  of  their  debts,  seeking,  in  one  aspect,  to  set 
aside  as  void  a  sale  and  conveyance  of  his  goods  by  the  debtor  to  a  cred- 
itor who  had  agreed,  if  the  others  would  consent  to  the  extension  as  pro- 
posed, that  his  debt  should  be  postponed  until  the  others  were  paid,  or, 
in  the  alternative,  to  have  the  conveyance  declared  and  enforced  as  a  gen- 
eral assignment,  enuring  to  the  equal  benefit  of  all  the  creditors  under 
the  statute  (Code,  §  2126),  asks  measures  of  relief  which  are  inconsistent 
and  incompatible,  and  is  demurrable  on  that  account. 

2.  Agreement  among  creditors,  as  to  postponement  and  extension  of 
debts. — A  proposal  by  one  of  the  creditors  of  an  embarrassed-debtor,  to 
forbear  the  assertion  and  collection  of  his  claim  until  the  claims  of  the 
other  creditors  have  been  satisfied,  on  the  condition  and  consideration 
that  they  would  all  consent  to  an  extension  as  asked  by  the  debtor,  does 
not  become  binding  as  a  contract  until  accepted "  by  all  of  the  other 
creditors. 

3.  Same;  partial  acceptance,  and  roaiver. — If  such  proposal  is  accepted 
by  only  a  portion  of  the  creditors,  and  acceptance  by  the  others  is  waived 
by  the  creditor  making  it,  the  accepting  creditors,  seeking  redress  for  a 
subsequent  breach  of  the  agreement  on  his  part,  must  allege  such  par- 
tial acceptance  and  waiver. 

4.  Same;  remedy  for  breach. — As  to  the  proper  remedy  for  the  breach  of 
such  an  agreement,  after  acceptance,  qupere.  "  Probably,  an  action  at 
law,  founded  on  the  agreement  as  inducement,  would  be  the  remedy ;  or, 
to  avoid  multiplicity  of  suits,  possibly  a  bill  in  equity  would  lie." 

5.  Fraudulent  sale  of  goods;  general  assignment. — A  sale  of  his  entire 
stock  of  goods  by  an  embarrassed  or  insolvent  debtor  to  one  of  his  cred- 
itors, in  satisfaction  of  a  debt  admitted  to  be  valid,  is  not  fraudulent  as 
against  other  creditors,  when  there  is  no  secret  trust  or  reservation  of  a 
benefit  to  the  debtor ;  nor  can  such  a  conveyance  be  declared  and  en- 
forced as  a  general  assignment  at  the  instance  of  the  other  creditors. 

Appeal  from  the  Chancery  Court  of  Mobile. 

Heard  before  the  Hon.  John  A.  Foster. 

The  bill  in  this  case  was  Hied  on  the  31st  May,  1879,  by 
Heyer  Brothers,  a  mercantile  firm  doing  business  in  Boston, 
who  sued  "in  behalf  of  themselves  and  such  other  creditors  stand- 
ing in  the  same  position  as  complainants,  who  desire  to  make 
themselves  parties  complainants  to  this  bill,  and  assume  their 
proportion  of  the  costs  of  the  litigation  ;"'  against  Bromberg 
Brothers,  a  partnership  doing  business  in  the  city  of  Mobile, 
and  against  Frederick  Bromberg,  who  was  the  father  of  the 
two  persons  composing  that  firm.     The  material  allegations  of 
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the  bill,  and  the  prayer  for  relief,  are  copied  in  the  opinion  of 
the  court.  The  chancellor  dismissed  the  bill,  on  final  hearing 
on  pleadings  and  proof ;  and  his  decree  is  here  assigned  as 
error. 

Macartney  &  Clarke,  and  Ovjirall  &  Bestor,  for  appel- 
lants.— On  the  facts  alleged  and  admitted,  or  established  by  the 
evidence,  a  court  of  equity  will  hold  F.  Bromberg  liable  as  a 
trustee  of  the  property  conveyed  to  him,  for  the  benefit  of  the 
complainants  and  other  creditors,  whose  debts  were  extended 
on  the  faith  of  the  agreement  into  which  they  were  induced  to 
enter  by  his  representations — 2  Story's  Equity,  §  1195,  12th 
ed.;  Boyles  v.  Pay  son,  5  Allen,  Mass.  473.  The  creditors  who 
assented  to  the  proposed  arrangement  represented  debts  amount- 
ing to  near  $50,000,  while  the  four  who  refused  to  accept  it 
held  less  than  $1,200,  and  their  debts  were  paid  and  satisfied 
without  objection.  F.  Bromberg  and  the  assenting  creditors 
had  signed  the  agreement ;  the  new  notes  had  been  delivered 
and  accepted ;  the  business  progressed  under  the  settlement  for 
more  than  two  years,  and  sixty  per  cent,  of  the  new  notes  had 
been  paid  as  agreed  ;  and  before  the  maturity  of  the  next  in- 
stallment, the  repeal  of  the  bankrupt  law  having  left  these 
creditors  remediless,  the  debtors  make  a  collusive  sale  of  their 
entire  stock  of  goods,  in  violation  of  this  express  agreement, 
to  the  creditor  who  had  promised  to  wait  until  the  others  were 
paid  in  full,  leaving  themselves  wholly  insolvent.  A  court  of 
equity  will  not  sanction  such  a  transaction,  but  will  grant  the 
appropriate  relief  under  the  general  prayer. 

Hamiltons,  and  F.  G.  Bromberg,  contra. — (1.)  The  bill  was 
wanting  in  equity,  and  was  properly  dismissed  for  that  reason. 
The  allegations  of  fraud  are  insufficient. — Crawford  v.  KirTc- 
sey,  55  Ala.  282 ;  FleweUen  v.  Crane,  58  Ala.  627 ;  3  Ala. 
318,  377;  56  Ala.  439,  544.  Leaving  out  the  allegations  of 
fraud,  the  gravamen  of  the  bill  is  an  alleged  breach  of  contract 
on  the  part  of  F.  Bromberg,  for  which,  if  true,  complainants 
have  an  adequate  remedy  at  law. — 1  Porter,  273  ;  24  Ala.  441 ; 
8  Ala.  743 ;  34  Ala.  643 ;  54  Ala.  486.  (2.)  The  bill  is  filed 
in  the  alternative,  and  its  two  or  more  aspects  are  inconsistent 
and  repugnant. — Micou  v.  Ashurst,  55  Ala.  607;  Gordon's 
AdmJr  v.  Boss,  63  Ala.  366 ;  Lehman  v.  Meyer,  67  Ala.  396 ; 
Mooav.  Talcott,  72  Ala.  210 ;  Story's  Eq.  PI.  §  530 ;  1  Dan. 
Ch.  Pr.  335 ;  Field  v.  Helms,  70  Ala.  460.  An  amended  bill 
is  merely  a  continuation  of  the  original  bill,  and  it  can  not  in- 
troduce new  matter,  varying  the  relief  prayed,  or  the  right  in 
which  it  is  claimed.— 54  Ala.  35,  358  ;  48  Ala.  382 ;  56  Ala. 
37;  28  Ala.  613;  65  Ala.  135.     In  view  of  these  inconsistent 
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and  repugnant  prayers  for  special  relief,  no  relief  could  be 
granted  under  the  general  prayer. — 7  Porter,  144 ;  27  Ala. 
336 ;  29  Ala.  "367 ;  5  Porter,  10.  (3.)  The  written  agreement, 
as  proved,  expressly  provides  that  it  "  shall  not  be  binding  upon 
the  persons  signing  the  same,  until  all  the  creditors  of  the  said 
Bromberg  Brothers,  in  the  schedule  hereinbefore  named  and 
set  forth,  shall  become  parties  thereto  by  signing  it."  The  evi- 
dence shows  that  several  of  the  creditors  refused  to  sign  the 
agreement,  and  therefore  it  never  became  binding  as  a  contract. 
Holmes  v.  Love  c&  Tucker^  3  Barn.  &  Cr.  242;  also,  13  Mass.  424. 

STONE,  J. — The  present  case  comes  before  us  in  a  triple 
aspect,  raised  in  part  by  the  pleadings,  and  partly  on  the  testi- 
mony. Its  fate,  however,  depends  mainly  on  the  pleadings, 
which  we  will  first  consider. 

Heyer  Brothers  appear  to  have  been  wholesale  merchants 
doing  business  in  Boston,  Massachusetts.  Bromberg  Brothers 
were  retail  traders,  having  their  place  of  business  in 'Mobile, 
Alabama.  The  bill  alleges,  that  in  1876  Heyer  Brothers  were 
creditors  of  Bromberg  Brothers,  and  that  the  latter  firm  be- 
came embarrassed,  and  unable  to  meet  their  debts  promptly ; 
that  they  professed  ability  to  pay  the  principal  of  all  their 
debts,  if  they  could  obtain  the  forbearance  they  sought.  They 
also  represented  that  they  were  largely  indebted  to  F.  Brom- 
berg, their  father  ;  the  amount  not  stated  in  the  bill.  The  bill 
then  proceeds  to  state,  "  that  said  Bromberg  Brothers  stated  and 
represented  to  complainants  that  said  F.  Bromberg  would  wait 
and  postpone  the  payment  of  his  debt  until  the  extended  debts 
were  paid,  if  the  creditors  would  grant  the  extension  ;  and  said 
Bromberg  Brotjiers,  in  order  to  verify  their  statement,  pro- 
duced and  exhibited  a  document  signed  by  said  Frederick 
Bromberg,  in  which  he  agreed  that,  if  the  other  creditors  would 
grant  the  extension  desired,  they  should  have  the  preference 
and  priority  over  his  claim  against  the  firm  of  Bromberg 
Brotliers,  and  that  he,  Frederick  Bromberg,  would  waive  and 
postpone  the  payment  of  his  claim  and  debt,  until  all  the  debts 
which  should  be  extended  should  be  fully  paid;  and  orators 
show  and  state,  that  said  Frederick  Bromberg,  in  consideration 
of  such  extension  to  said  Bromberg  Brothers,  did  consent  and 
agree  to  waive  and  postpone  his  debt,  until  the  debts  of  your 
orators  and  other  creditors  should  be  fully  paid.  .  .  .  Your 
orators  further  show  that,  relying  upon  the  statements  and  rep- 
resentations made  as  aforesaia  by  said  Bromberg  Brothers  and 
Frederick  ]3romberg,  and  upon  the  agreement  in  writing  signed 
by  said  Frederick  Bromberg,  they  agreed  with  the  said  Brom- 
berg Brothers  to  extend  the  time  of  payment  of  the  debt  due 
them."  The  bill  then  avers  that  Bromberg  Brothers  thereupon 
Vol.  lzziv. 
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executed  to  complainants  their  extension  notes,  payable  semi- 
annually, in  January  and  July,  and  that  they  paid  all  the  notes 
except  the  two  maturing  in  January  and  July,  1879. 

The  said  offer  of  Frederick  Bromberg,  and  agreement  of  ex- 
tension to  be  signed  by  creditors,  is  not  attached  to  tJie  bill ; 
nor  are  its  contents  set  out,  further  than  is  above  shown.  The 
bill  contains  no  averment  tliat  the  other  creditors  would  or  did 
grant  the  extension  desired,  although  it  shows  there  were  other 
creditors.  The  bill  then  avers  that,  in  November,  1878,  when 
Bromberg  Brothers  were  not  in  default  as  to  the  extended  debts, 
having  paid  all  past-due  installments,  they,  said  Bromberg 
Brothers,  made  a  bill  of  sale  to  said  Frederick  Bromberg,  of  all 
their  merchandise,  fixtures  and  dues,  and  every  thing  of  any 
value  belonging  to  them,  "  for  an  alleged  consideration  of 
twenty -four  thousand  four  hundred  and  forty-three  26-1 00  dol- 
lars, alleged  to  have  been   paid   by  said  Frederick  Bromberg ; 

.  .  .  that  said  F.  Bromberg,  upon  the  delivery  of  said 
bill  of  sale  to  him,  immediately  took  possession  of  the  store,  and 
of  all  the  stock  of  goods,  wares  and  merchandise  contained 
therein,  and  has  since  that  time  been  carrying  on  tlie  business 
in  his  own  name  ;  but  whether  for  liis  own  benefit,  or  for  the 
benefit  of  said  Bromberg  Brothers,  orators  are  not  informed. 

.  .  .  The  other  member  of  said  firm,  Charles  L.  Brom- 
berg, is  still  engaged  in  the  same  store,  in  the  same  manner 
and,  to  all  appearances,  as  much  a  manager  and  owner  thereof, 
as  when  he  was  a  member  of  the  firm,  and  carrying  on  the  bus- 
iness on  their  own  account."  The  bill  then  charges  that  Brom- 
berg Brothers  were  insolvent,  and  that  F.  Bromberg  knew  it. 
It  tiien  proceeds  and  charges,  "  that  the  consideration  alleged 
to  have  been  paid  by  said  F.  Bromberg  to  said  Bromberg 
Brothers  in  said  bill  of  sale,  was  the  sum  of  twenty-four  thou- 
sand four  hundred  and  forty-three  26-100  dollars;  and  orators 
charge  that  said  sum  was  not  paid  to  said  Bromberg  Brothers 
in  cash,  but  that  said  Bromberg  Brothers  were  credited  upon 
an  old  alleged  debt  due  from  them  to  said  F.  Bromberg,  and 
that  said  F.  Bromberg  was  to  pay  himself  out  of  said  stock  of 

foods,  merchandise,  bills  receivable  and  accounts,  conveyed  to 
im  by  said  bill  of  sale.  And  orators  charge  that,  as  stated  in 
paragraph  4  of  this  bill,  that  said  F.  Bromberg  took  possession 
of  all  the  property  of  said  Bromberg  Brothers,  and  still  claims 
that  they  owe  him  a  large  balance.  And  orators  charge,  that 
said  bill  of  sale  was  a  conveyance  made  to  hinder,  delay  and  de- 
fraud your  orators,  and  other  creditors,  in  the  collection  of  their 
i'ust  debts.  And  orators  further  charge,  that  said  Bromberg 
brothers,  by  said  bill  of  sale,  conveyed  all  the  propert}'  of  every 
kind  and  description,  of  which  they  were  possessed,  to  one  al- 
leged creditor,  the  said  F.  Bromberg,  to  the  utter  exclusion  of 
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your  orators,  and  all  other  creditors.  And  orators  charge,  that 
said  F.  Bromberg  and  Bromberg  Brothers  well  knew  that  said 
Bromberg  Brothers  were  insolvent,  at  the  time  said  bill  of  sale 
was  executed  and  delivered." 

There  was  an  amendment  to  the  bill,  but  it  contains  nothing 
to  be  noted,  unless  it  be  a  reiteration  of  the  charge  that,  by  the 
bill  of  sale,  Bromberg  Brothers  conveyed  to  F.  Bromberg 
every  thing  they  jointly  and  severally  owned,  that  had   value. 

The  prayer  for  relief  was,  that  said  sale  to  F.  Bromberg  be 
set  aside  as  void,  and  the  property  thereby  conveyed  be  applied 
to  the  claim  of  orators,  and  to  the  other  creditors  of  Bromberg 
Brothers,  who  had  granted  them  extension  under  the  said  agree- 
ment of  F.  Bromberg,  and  who  would  come  in  and  make  them- 
selves parties,  and  contribute  to  the  expense  of  the  suit ;  "  or, 
if  your  orators  should  be  mistaken  in  the  belief  that  they  and 
other  creditors  are  entitled  to  be  paid  in  preference  to  said  F. 
Bromberg,  then  that  said  bill  of  sale  be  declared  a  general  as- 
signment for  the  benefit  of  all  the  creditors  of  said  Bromberg 
Brothers,  who  may  come  into  this  court  and  prove  their 
debts." 

We  have  now  set  out  subtantially  all  the  bill  contains,  mate- 
rial to  be  considered  on  the  present  appeal. 

When  this  case  was  before  in  this  court — 69  Ala.  22 — the 
demurrers  which  had  been  interposed  to  the  original  bill  were 
disposed  of.  Afterwards,  other  demurrers  were  interposed  to 
the  bill  as  amended,  and  also  a  motion  was  made  to  dismiss  the 
bill  for  want  of  equity.  The  chancellor  overruled  the  demur- 
rers, and  refused  the  motion  to  dismiss,  but  dismissed  the  bill  on 
the  proofs  in  the  cause. 

We  have  said  this  case  comes  before  us  in  a  triple  aspect : 
First,  under  the  alleged  agreement,  that  all  the  extending  cred- 
itors should  have  prior  payment,  before  F.  Bromberg  should 
come  in.  Under  this  aspect,  the  agreement  would  be  set  up  as 
valid  and  binding,  and  the  bill  of  sale  to  F.  Bromberg  would 
be  converted  into  a  conveyance  in  trust,  and  he  made  the  trus- 
tee, for  the  benefit  of  the  complainants  and  other  creditors,  who 
had  given  extension  on  their  claims.  Succeeding  in  this  aspect, 
only  the  creditors  who  signed  the  agreement,  and  gave  the  ex- 
tension, could  obtain  relief.  Seoond,  that  the  bill  of  sale  to  F. 
Bromberg  was  fraudulent  and  void,  as  a  conveyance.  This 
would  render  the  bill  of  sale  inoperative,  and  would  grant  re- 
lief to  all  creditors  who  would  come  in,  prove  their  claims,  and 
contribute  to  the  expense  of  the  litigation.  Thirds  to  set  up 
the  bill  of  sale  to  F.  Bromberg  as  valid,  and  have  it  declared  a 
general  assignment.  Succeeding  in  this  aspect,  all  the  cred- 
itors of  Bromberg  Brothers,  existing  at  the  time  the  bill  of  sale 
was  executed — November,  1878 — would  have  been  entitled  to 

Vol.  miit. 
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share  in  its  provisions.  It  needs  no  fnrtlier  statement  to  show 
that  these  alternate  measures  of  relief  are  substantially  variant 
and  incompatible.  The  demurrer,  assigning  that  ground,  filed 
to  the  bill  as  amended,  ought  to  have  been  sustained. — Gordon 
V.  Boss.  63  Ala.  363  ;  Micoit  v.  Ashurst,  55  Ala.  607  ;  Moog  v. 
Talcott,  72  Ala.  210 ;  Lehman  v.  Meyer,  67  Ala.  396. 

But  let  us  consider  the  bill  in  its  several  aspects,  separately. 
First,  tliat  feature  of  the  bill  which  claims  a  priority  for  the 
creditors  who  granted  extension  on  the  faith  of  the  agreement 
signed  by  F.  Bromberg.  Now,  the  averment  of  the  bill  is,  tiiat 
this  offer  and  alleged  contract  of  F.  Bromberg,  to  forbear  the 
assertion  of  his  claim  against  Bromberg  Bi'others  until  the 
other  creditors  should  be  paid,  was  on  the  consideration  and 
condition,  that  "the  other  creditors  would  grant  the  extension 
desired."  There  is  not  an  averment  in  the  bill  that  any  of  the 
creditors,  except  Heyer  Brothers,  did  grant  the  extension  de- 
sired. F.  Bromberg's  proposition,  being  only  an  offer  on  con- 
ditions, could  not  become  a  contract,  until  the  conditions  were 
accepted  and  complied  with.  Partial  acceptance  was  not 
enough.  If  the  acceptance  was  nearly  complete,  and  if  F. 
Bromberg  waived  further  compliance,  and  consented  to  act  on 
the  acceptance  as  complete,  that  should  have  been  averred,  set- 
ting forth  the  extent  to  which  it  had  been  accepted,  and  the 
waiver  and  acquiescence  by  F.  Bromberg.  The  present  bill 
fails  to  show  that  F.  Bromberg  made  any  binding  agreement  to 
abstain  from  the  assertion  of  his  claim. 

We  do  not  M'ish  to  be  understood  as  conceding  that  the  pres- 
ent bill,  in  this  phase  of  it,  could  be  maintained,  if  its  imper- 
fections, above  pointed  out,  were  remedied.  Possibly  an  ac- 
tion at  law,  founded  on  the  agreement  as  inducement,  would 
be  the  remedy.  Or,  to  avoid  multiplicity  of  suits,  possibly  a 
bill  would  lie,  if  the  necessary  averments  were  made.  We  de- 
cide nothing,  however,  on  this  possible  phase  of  the  case.  Suf- 
ficient that,  in  this  aspect,  the  present  bill  is  fatally  defective. 

The  second  aspect.  The  averments  of  fraud  are  wholly  in- 
sufficient. To  come  up  to  legal  requirements,  there  should 
have  been  an  averment  that  the  debt  to  F.  Bromberg  was  sim- 
ulated, or  that  some  valuable  interest  was  secured  to  Bromberg 
Brothers,  describing  it,  or  some  other  specific  allegation  of  facts, 
constituting  the  fraud,  should  have  been  charged. — Crawf(yrd 
V.  Kirksey,  55  Ala.  282 ;  Lipscomb  v.  McClellan,  72  Ala.  151 ; 
Banner  v.  Brewer,  69  Ala.  191.  The  bill  in  this  case  does  not 
deny  that  Bromberg  Brothers  owed  F.  Bromberg  the  debt 
claimed,  and  it  charges  no  secret  trust,  nor  benefit  secured  to 
Bromberg  Brothers. 

The  third  aspect.  According  to  the  averments  of  the  bill, 
the  transfer,  or  bill  of  sale  from  Bromberg  Brothers  to  F. 
34 
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Bromberg,  was  an  absolute  sale,  in  payment  of  a  debt,  the  ex- 
istence and  hona  fides  of  which  the  bill  no  where  denies.  There 
is  not  enough  averred  to  constitute  the  conveyance  a  general 
assignment. — Crawford  v.  Kirksey,  supra. 

So,  in  either  aspect  made,  or  attempted  to  be  made  by  the 
bill,  it  is  void  of  equity,  and  the  motion  to  dismiss  on  that 
ground  ought  to  have  prevailed.  It  may  not  be  out  of  place  to 
state,  the  testimony  establishes  the  debt  due  from  Bromberg 
Brothers  to  F.  Bromberg,  as  claimed  by  the  latter.  It  is  also 
shown  that  some  of  the  creditors  did  not  assent  to  the  proposed 
terms  of  extension  ;  but  complainants  contend  F.  Bromberg  has 
waived  that. 

The  decree  of  the  chancellor  must  be  affirmed. 


Doe,  ex  dem.  Stoutz  v.  Burke. 

Ejectment  hy  Purchaser  at  Mortgage  Sale,  against  Mortgagors. 

1.  Removal  of  disabilities  of  coverture,  hy  decree  of  chancellor;  suffi- 
ciency of  petition. — To  authorize  and  sustain  a  decree  by  the  chancellor, 
in  the  exercise  of  his  statutory  jurisdiction  (Code,  §  2731),  relieving  a 
married  woman  of  the  disabilities  of  coverture  as  to  her  statutory  or  other 
separate  estate,  "  so  far  as  to  invest  her  with  the  right  to  buy,  sell,  hold, 
convey  and  mortgage  real  and  personal  property,  and  to  sue  and  be  sued 
as  sifemme  sole.'^her  petition  (or  application)  must  aver  that  she  has  a 
separate  estate,  statutory  or  equitable ;  and  the  want  of  such  an  aver- 
ment, it  being  a  jurisdictional  fact,  renders  the  decree  void. 

Appeal  from  the  Circuit  Court  of  Mobile. 

Tried  before  the  Hon.  Wm.  E.  Clarke. 

This  action  was  brought  by  George  Stoutz,  against  Mrs. 
Margaret  Burke  and  her  husband,  Henry  Burke,  to  recover  the 
possession  of  a  certain  tract  or  parcel  of  land  in  Mobile,  which 
the  plaintiff  claimed  under  purchase  at  a  sale  under  a  power 
contained  in  a  mortgage  executed  b}'  the  defendants.  The 
mortgage  was  executed  on  the  31st  May,  1880,  and  described 
Mrs.  Burke  as  a  "  married  woman  who  was  declared  a  free- 
dealer  by  the  Chancery  Court  of  the  first  district.  Southern 
Chancery  Division  of  Alabama,  on  the  29th  day  of  April,  1880, 
in  accordance  with  the  statute  in  such  cases  made  and  pro- 
vided." The  petition  on  which  the  decree  was  founded,  as  set 
out  in  the  transcript  offered  in  evidence  on  the  trial,  was  in 
these  words :  "  Your  petitioner,  Margaret  Burke,  by  her  next 
friend,  11.  L.  Hopper,  respectfully  shows  that  she  is  a  married 
woman,  and  is  the  wife  of  Henry  Burke ;  and  that  she  and  her 
Vol.  lixit. 
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said  husband  are  residents  of  the  county  of  Mobile,  and  have 
so  resided  as  husband  and  wife  for  the  ten  years  last  past.  The 
said  Margaret  Burke  desires  to  be  relieved  of  the  disabilities  of 
coverture,  and,  by  her  next  friend  aforesaid,  now  prays  that  she 
may  be  declared  ^femme  sole,  and  that  your  Honor  will  make 
a  decree  relieving  her  of  the  disabilities  aforesaid,  as  to  her 
statutory  and  other  separate  estate,  so  far  as  to  invest  her  with 
the  right  to  buy,  sell,  hold,  convey  and  mortgage  her  real  and 
personal  property,  and  to  sue  and  be  sued  as  a  fem.7ne  sole,  ac- 
cording to  the  statute  in  such  cases  made  and  provided."  The 
chancellor's  decree  was  rendered  in  vacation,  April  29th,  1880, 
and  was  in  these  words :  "The  petitioner  praj's  to  be  relieved 
of  the  disabilities  of  coverture.  It  appears  that  Henry  Burke, 
the  husband  of  the  complainant,  has  tiled  his  written  consent 
that  she  be  allowed  the  relief  petitioned  for.  Upon  considera- 
tion w^hereof,  it  is  ordered  and  decreed  that  Margaret  Burke 
be,  and  she  is  hereby,  relieved  from  the  disabilities  of  coverture 
as  to  her  statutory  and  other  separate  estate,  so  far  as  to  vest 
her  with  the  right  to  buy,  sell,  hold,  convey  and  mortgage  real 
and  personal  property,  and  to  sue  and  be  sued  as  Skferntne  sole^ 
The  defendants  "  objected,"  as  the  bill  of  exceptions  states,  "to 
the  record  of  said  proceedings  being  received  in  evidence,  on 
the  ground  that  the  petition  did  not  show  that  said  Margaret 
Burke  had  a  separate  estate,  and  that  its  averments  were  not 
sufficient  to  authorize  said  court  or  chancellor  to  declare  said 
Margaret  Burke  a  free-dealer."  The  court  sustained  the  ob- 
jection, and  excluded  the  transcript  as  evidence  ;  and  this  rul- 
ing, to  which  the  plaintiff  duly  excepted,  is  now  assigned  as 
error. 

Overall  &  Bestok,  for  appellant. — The  petition  and  decree, 
each,  follows  the  language  of  the  statute  (Code,  §  2731),  and 
must  therefore  be  held  sufficient. — Driggers  v.  Cassidy^  71 
Ala.  532. 

PiLLANs,  ToRREY  &  Hanaw,  contva,  cited  Cohen  v.  Wolln£r, 
Sirschberg  &  Co.,  72  Ala.  233 ;  Tyson  v.  Brown,  64  Ala.  244. 

BRICKELL,  C.  J. — The  sole  question  presented  by  the  re- 
cord is  not  distinguishable  from  that  which  was  decided  in 
Cohen  v.  Wollner,  72  Ala.  233.  The  power  of  the  chancellor 
to  relieve  married  women  of  the  disabilities  of  coverture,  is 
derived  from  the  statute.— Code  of  1876,  §§  2731-32.  When 
the  power  is  properly  exercised,  the  result  is  a  change  in  the 
status  of  the  married  woman,  relieving  her  of  the  disabilities 
the  general  law  imposes,  and  conferring  upon  her  capacity  and 
rights  the  general  law  withholds.     The  statute  is  enabling, 
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creating  a  new  jurisdiction,  conferring  a  new  power  upon  the 
chancellor,  not  upon  the  Chancery  Court, — Ashford  v.  Wat- 
kins,  70  Ala.  156,  The  power  can  not  be  properly  exercised, 
unless  upon  the  face  of  the  proceedings  it  is  apparent  that  it 
has  been  called  into  exercise  by  the  petition  or  application  of  a 
married  woman,  having  an  estate,  statutory  or  equitable.  If 
these  facts  do  not  affirmatively  appear,  the  proceedings  are 
coram  non  judim. —  Cohen  v.  Wollner,  supra.  The  one  fact  is 
as  essential  as  the  other.  It  is  not  intended  that  any  and  every 
mai-ried  woman  shall  be  relieved  from  the  disabilities  of  cov- 
erture ;  only  such  as  have  an  estate  in  reference  to  which  the 
capacity  expressed  in  the  statute  may  be  employed,  are  within 
its  meaning  and  purposes;  and,  of  course,  single  women  already 
possessed  of  the  capacity  are  not  within  its  purposes.  We  re- 
peat, then,  before  the  jurisdiction  conferred  by  the  statute  can 
be  affirmed  to  exist,  it  must  be  made  to  appear  that  a  petition, 
or  application,  or  complaint,  was  actually  preferred  by  a  married 
woman,  having  a  statutory  or  equitable  separate  estate.  The 
petition,  or  application,  upon  which  the  proceedings  and  de- 
cree found  in  the  record  were  based,  contains  no  averment  that 
the  petitioner  had  an  estate  of  any  kind,  character  or  descrip- 
tion; The  prayer  of  the  petition  follows  the  words  of  the 
statute,  that  she  be  relieved  of  the  disabilities  of  coverture, 
"  as  to  her  statutory  and  other  separate  estate,  so  far  as  to  in- 
vest her  with  the  right  to  buy,"  &c.;  but  this  is  indicative  ,only 
of  the  character  of  the  relief,  or  of  the  decree  sought,  and  can 
not  be  interpreted  as  an  averment  of  the  material  fact  that  she 
had  such  estate.  It  could,  and  would  properly,  as  well  have 
been  the  form  of  the  prayer,  if  she  was  without  a  present  es- 
tate of  any  kind,  but  in  the  contemplation  or  expectation  of 
acquiring  it  at  some  future  time,  by  buying,  or  otherwise  exer- 
cising the  powers  with  which  she  was  to  be  invested. 
The  judgment  is  affirmed. 


Ross  V.  The  State. 

Indictment  for  Arson. 

1,  Flight,  and  proximity  to  scene  of  crime,  an  evidence  corroborating 
accomplice. — The  fact  of  fiight,  by  a  person  accused  or  suspected  of  crime, 
has  oi  itself  some  probative  force  as  a  criminating  circumstance ;  and 
when  it  appears  that  the  crime  was  committed  at  a  very  unseasonable 
hour  in  the  middle  of  the  night,  proximity  to  the  scene,  and  opportunity 
for  committing  it,  are  circumstances  "tending  to  connect  the  accused 
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with  its  commission"  (Code,  §4895),  as  those  words  are  used  in  the 
statute  forbidding  a  conviction  of  felony  on  the  uncorroborated  testimony 
of  an  accomplice. 

2.  Corroborative  evidence;  when  necessary. — Corroborative  evidence,  as 
necessary  to  authorize  a  conviction  on  the  testimony  of  a  single  witness, 
is  only  required  when  that  witness  is  an  accomplice  (Code,  §4895) ;  and 
when  the  jury  are  left  in  doubt  as  to  whether  the  witness  was  in  fact  an 
accomplice,  while  such  doubt  may  be  considered  by  them  in  weighing 
his  testimony,  the  case  is  not  within  the  statute. 

3.  Weight  and  effect  of  testimony  when  "unreasonable  and  improbable." 
Whether  the  testimony  of  a  witness  "is  unreasonable  and  improbable," 
is  a  question  for  the  jury ;  and  even  if  the  testimony  is  "unreasonable  and 
improbable,"  it  does  not  follow,  as  matter  of  law,  that  the  jury  must  dis- 
believe it. 

4.  Costs  of  return  to  certiorari. — A  certiorari  having  been  granted  in 
this  case,  to  perfect  the  record  by  showing  the  organization  of  the  grand 
jury  and  other  proceedings,  it  was  ordered  by  the  court,  that  the  clerk  be 
allowed  no  costs  for  the  return. 

From  the  Circuit  Court  of  Pike. 

Tried  before  the  Hon.  Jno.  P.  Hubbard. 

The  indictment  in  this  case  cliarged,  in  the  first  count,  that 
the  defendant,  George  Ross,  "willfully  set  fire  or  burned  a  cer- 
tain cotton-house,  the  property  of  Asa  Thompson,  which,  with 
the  property  therein  contained,  was  of  the  value  of  five  hun- 
dred dollars;"  and  in  the  second  count,  that  he  "willfully  set 
fire  to  or  burned  a  cotton-house,  or  cotton-pen  containing  cot- 
ton, which  said  house  or  pen  was  the  property  of  Asa  Thomp- 
son." A  trial  was  had  on  issue  joined  on  the  plea  of  not  guilty, 
which  resulted  in  the  defendant's  conviction  and  sentence  to 
the  penitentiary  for  the  term  of  five  years.  On  the  trial,,  a  bill 
of  exceptions  was  reserved  by  the  defendant,  in  which  the  facts 
are  thus  stated  : 

"The  State  introduced  evidence  tending  to  show  that,  on  or 
about  September  2()th,  1S82,  a  cotton-house  belonging  to  Asa 
Thompson,  and  in  which  cotton  was  kept,  was  burned  in  said 
county,  between  twelve  and  one  o'clock  at  night;  that  said 
house  was  immediately  on  the  road,  and  formed  a  part  of  said 
Thompson's  inclosure,  his  fence  joining  both  ends  of  it;  and 
that  the  value  of  said  house,  with  the  cotton  contained  in  it, 
was  about  $100.  The  defendant,  with  one  Flowers,  was  seen 
to  go  up  said  road  about  nine  o'clock  that  night.  They  passed 
said  house  going  to  Spring  Hill,  a  villao^e  in  said  county,  and 
returned  between  twelve  and  one  o'clock;  and  they  passed  by 
said  house  going  and  returning.  Defendant  had  bought,  at  a 
store  in  said  village,  some  shrouding  for  his  step-child,  who  was 
dead.  The  State  then  introduced  said  Flowers  as  a  witness,  who 
stated,  that  as  they  passed  said  cotton-house  going  up,  defend- 
ant said  that  the  son  of  the  owner  of  the  cotton,  who  lived 
about  a  quarter  of  a  mile  from  the  cotton-house,  had  a  heap  of 
money ;  and  that  if  they  would  set  tire  to  the  cotton-house,  the 
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son  would  run  down  there,  and  they  could  go  to  his  house  and 
get  his  money.  Witness  said  nothing,  and  defendant  said 
nothing  more  at  that  time  about  burning  the  house.  They 
then    proceeded  to  Spring  Hill,  where  defendant  made  some 

Eurchases ;  and  on  their  return,  when  they  got  near  the  cotton- 
ouse,  defendant  again  stated  that  Asa  Thompson's  son  had  a 
heap  of  mone}',  and  if  they  would  set  the  cotton-house  on  lire 
the  son  would  run  down  there,  and  they  could  get  his  money 
in  his  absence.  Witness  said  nothing,  but  went  on  the  opposite 
side  of  the  road  from  the  cotton-house,  while  defendant  went 
on  the  side  next  to  it,  and  close  thereto.  Witness  heard  some- 
thing strike  like  a  match,  and  walked  towards  defendant,  and 
saw  him  throw  a  lighted  match,  through  an  opening  between 
the  planks,  into  the  cotton-house.  After  he  did  so,  defendant 
said,  '  Let's  hurry  up,'  and  they  walked  on  up  the  road,"  quick- 
ening their  pace  several  times  at  the  defendant's  suggestion. 

"  The  State  introduced,  also,  one  Thompson  as  a  witness,  who 
testified  that  he,  with  two  others,  went  into  the  field  where  the 
defendant  was  picking  cotton,  three  or  four  days  after  said 
house  was  burned,  and  said  to  him,  '  Will  you  go  up  to  the  gin- 
house  with  us?' — said  gin-house  being  the  one  at  which  de- 
fendant was  seen  on  the  night  of  the  burning,  and  situated  not 
far  from  the  house  that  was  burned.  Defendant  said  he  would 
go  with  them,  and,  as  they  went  along,  witness  and  defendant 
talked  about  picking  cotton.  They  went  towards  the  road 
leading  to  Boutwell's  gin-house,  as  it  is  called,  being  the  same 
at  which  defendant  was  seen  the  night  of  the  burning ;  and 
after  going  some  distance,  one  of  them  being  on  each  side  of 
defendant,  it  became  necessary  to  get  over  a  fence,  and  defend- 
ant got  over  first ;  and  after  doing  so,  he  ran  off.  Witness  pur- 
sued him  for  some  distance,  and  overtook  him,  when  defend- 
ant drew  his  knife  from  his  pocket,  and  turned  to  resist.  Wit- 
ness shot  him  with  a  pistol,  and  he  again  turned  and  ran  ;"  be- 
ing again  pursued  and  overtaken,  and  attempting  to  resist,  he 
was  cut  with  a  knife,  and  carried  to  the  gin-house.  "While 
going  on,  witness  said,  none  of  the  arresting  party  told  defend- 
ant the  cause  of  his  arrest,  or  informed  him  what  they  were 
going  to  do  with  him,  except  that  they  wanted  him  to  go  to  the 
gin-house  with  them.  Some  of  them  were  officers,  but  witness 
alone  pursued  defendant  when  he  fled.  The  defendant  tlien 
moved  the  court  to  exclude  so  much  of  the  above  testimony  as 
related  to  his  flight  from  the  three  persons  who  had  him  in  ar- 
rest;  and  he  excepted  to  the  overruling  of  liissaid  motion.  The- 
State  introduced  other. evidence,  also,  tending  to  show  that,  on 
the  night  of  the  burning,  Asa  Thompson  had  passed  said  cot- 
ton-house between  nine  and  ten  o'clock ;  that  Charles  Carlisle^ 
and  Alex.  Thompson  also  passed  said  cotton-house  between 
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twelve  and  one  o'clock  that  night,  and  only  a  short  while  before 
it  was  discovered  by  said  Asa  Thompson's  daughter  to  be  on 
fire,  and  they  saw  no  sign  of  fire  when  they  passed.  There 
was  evidence,  also,  of  the  defendant's  proximity  to  the  house  at 
or  near  the  time  of  the  fire." 

"  This  being,  substantially,  all  the  evidence,  the  court  charged 
the  jury,  among  other  things,  as  follows:  That  if  they  find 
the  witness  Flowers  to  be  an  accomplice,  then  it  would  be 
necessary  for  his  testimony  to  be  corroborated  by  other  testi- 
mony connectinor  the  defendant  with  the  commission  of  the 
offense,  before  they  could  convict  upon  his  testimony  ;  that  the 
flight  of  a  party  accused  or  suspected  of  a  crime,  if  unex- 
plained, was  a  circumstance  to  which  the  jury  could  look 
against  the  defendant ;  and  that,  in  this  case,  it"  the  jury  should 
find  that  such  were  the  facts  as  to  the  defendant's  flight,  and 
that  he  did  flee,  and  it  was  not  satisfactorily  explained,  then 
such  flight  would  be  that  kind  of  corroborative  testimony 
which  they  could  consider  as  connecting  the  defendant  with 
the  commission  of  the  offense;  and  that  the  weight  to  be  given 
to  it  was  for  the  jury  to  determine."  The  court  charged  the 
jury,  also,  "  that  if  there  was  other  evidence,  going  to  show 
that  the  defendant  was  at  or  near  said  cotton-house  at  the  time 
it  was  set  on  flre,  that  would  be  such  kind  of  corroborating  evi- 
dence as  the  law  requires  should  exist,  connecting  the  defend- 
ant with  the  conmiission  of  the  offense,  before  a  conviction 
could  be  had  on  the  uncorroborated  testimony  of  an  accomplice  ; 
but  the  weight  to  be  given  to  such  evidence  is  for  the  jury  to 
determine." 

The  defendant  excepted  to  each  of  these  charges,  and  then 
requested  several  charges  in  writing,  of  which  the  court  re- 
fused the  following  :  3.  "If  the  conviction  of  the  defendant 
depends  on  the  witness  Flowers,  and  his  testimony  connecting 
the  defendant  with  the  commission  of  the  offense  is  not  cor- 
roborated by  other  evidence  connecting  the  defendant  with  the 
commission  of  the  crime,  and  the  jury  are  left  in  doubt  by  the 
evidence  whether  said  Flowers  was  or  was  not  an  accomplice, 
then  they  must  acquit  the  defendant."  4.  "  If  the  jury  be- 
lieve, from  the  evidence,  that  said  Flowers  was  an  accomplice 
of  the  defendant,  then  they  can  not  And  the  defendant  guilty, 
unless  there  is  evidence  corroborating  said  witness,  connecting 
the  defendant  with  the  burning  of  the  cotton-house  ;  and  evi- 
dence showing  that  the  defendant  and  others  were  in  the  vicin- 
ity, at  or  near  the  time  of  the  burning,  and  had  the  opportu- 
nity, is  not  such  corroboration  as  the  law  requires."  9.  '*  If 
the  conviction  of  the  defendant  depends  on  tue  testimony  of 
the  witness  Flowers,  without  whose  evidence  there  could  be  no 
conviction ;  and  further,  when  the  testimony  of  said  Flowers  is 
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unreasonable  and  improbable,  then  they  should  disregard  his 
testimony,  and  acquit  the  defendant."  The  defendant  excepted 
to  the  refusal  of  each  of  these  charges. 

A  certiorari  was  awarded,  at  the  instance  of  the  Attorney- 
General,  to  complete  the  record  by  showing  the  organization  of 
the  grand  jury  by  which  the  indictment  was  found,  and  other 
proceedings  preliminary  to  the  trial. 

J.  D.  GrARDNER,  for  appellant. 

H.  C.  Tompkins,  Attorney-General,  for  the  State,  cited  Mur- 
reU  V.  The  State,  46  Ala.  89  ;  Boides  v.  The  State,  58  Ala.  335  ; 
Lockett  V.  The  State,  63  Ala.  5 ;  Smith  v.  The  State,  59  Ala. 
104;  Com.  v.  Elliott,  101  Mass.  104;  Beg.  v.  BirJcett,  8  C.  & 
P.  732. 

STONE,  J.— In  Bowles  v.  The  StaU,  58  Ala.  335,  speaking 
of  flight  as  an  instrument  of  evidence,  we  said  :  "  We  think  it 
permissible  to  prove  the  fact  of  flight,  and  all  the  facts  con- 
nected with  it,  either  to  increase  or  diminish  the  probative 
force  of  the  fact  itself.''  This  language  clearly  implies  that 
flight  itself,  by  one  suspected  or  accused  of  crime,  has  some 
probative  force,  the  weight  of  which  is  for  the  jury  to  deter- 
mine.— See  Whar.  Cr.  Ev.  §  750.  Corroborative  testimony,  to 
meet  the  requirements  of  the  statute,  must  tend  to  connect  the 
defendant  with  the  commission  of  the  offense  (Code  of  1876, 
§  4895) ;  and  any  legal  testimony  having  this  tendency  must  be 
admitted. — Lockett  v.  The  State,  63  Ala.  5  ;  Smith  v.  The  State, 
59  Ala.  104 ;  Lumpkin  v.  The  State,  68  Ala.  56  ;  Marler  v. 
State,  lb.  580.  So,  proximity  and  opportunity,  when,  as  in 
this  case,  the  testimony  tends  to  show  the  crime  was  committed 
at  a  very  unseasonable  hour,  is  a  circumstance  to  be  weighed 
by  the  jury,  in  determining  the  guilt  or  innocence  of  the  ac- 
cused. The  tendency  of  each  of  these  species  of  evidence,  as 
far  as  they  had  any  tendency  at  all,  was  to  connect  the  defend- 
ant with  the  commission  of  the  offense.  It  was  for  the  jury, 
and  not  for  the  trial  court,  nor  for  us,  to  judge  of  their  suffi- 
ciency. The  demands  of  the  statute  are  met,  when  the  cor- 
roborative testimony  tends  to  connect  the  accused  with  the  com- 
mission of  the  offense.     Its  sufficiency  is  not  a  question  of  law. 

Tested  by  these  principles,  the  Circuit  Court  did  not  err  in 
receiving  testimony  of  defendant's  flight,  nor  in  the  general 
charge  given. 

Of  the  charges  asked  by  defendant  and  refused,  charge  No. 
3  is  involved,  and  would  tend  to  mislead.  Nor  is  it  correct  in 
point  of  law.  To  require  corroboration  as  an  indispensable 
condition  of  a  conviction  on  the  positive  testimony  of  a  witness, 
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the  statute  demands  that  that  witness  shall  have  been  an  ac- 
complice. It  is  not  enough  that  the  jury  shall  be  left  in  doubt 
on  the  subject.  Thej  must  be  reasonably  convinced  he  was 
such  accomplice,  before  the  statutory  requirement  comes  into 
play.  True,  doubt  whether  or  not  he  was  an  accomplice  may  be 
considered  by  the  jury,  in  weighing  the  testimony  of  the  wit- 
ness, but  it  does  mot  bring  the  case  within  the  statutor}'  rule, 
requiring  corroboration  as -an  absolute  condition  of  conviction. 

Charge  No.  4  was  rightly  refused,  on  the  principles  above 
declared.  Charge  No.  9  is  faulty  in  two  respects.  It  assumes 
that  the  testimony  of  the  witness  Flowers,  the  alleged  accom- 
plice, was  "  unreasonable  and  iinprobable."  That  was  a  ques- 
tion for  the  jury,  and  should  have  been  stated  hj'pothetically  ; 
and,  even  if  the  testimony  of  a  witness  is  unreasonable  and  im- 
probable, it  does  not  follow,  as  matte)'  of  law,  that  it  shall  be 
disbelieved.  These  are  mere  matters  to  be  weighed  by  the 
jury,  in  making  up  their  verdict. 

The  clerk  of  the  Circuit  Court  will  be  allowed  no  costs  for 
the  return  to  the  certiorari. 

AflEirmed. 


J0I1118011  V,  The  State. 

Indictment  against  Captain  of  Steamboat,  fen'  Gaming. 

1.  Suffering  gamitig  on  steamboat. — Under  an  indictment  against  the 
captain  of  a  steamboat,  for  knowingly  suffering  a  game  of  cards  to  be 
played  on  his  boat  while  navigating  the  Mobile  River  (Code,  §  4212),  a 
conviction  can  not  be  had  on  proof  that  the  game  was  played  on  the  boat 
while  navigating  the  waters  of  the  Mobile  Bay.  The  statute  is  confined 
in  terms  to  the  rivers  of  the  State,  and  the  courts  can  not  extend  its  pro- 
visions by  construction. 

2.  Proof  of  card-playing. — A  witness  may  testif)'  that  he  saw  a  game 
played  with  cards,  or  participated  in  the  game,  without  giving  a  par- 
ticular description  of  it;  the  accuracy  of  his  knowledge  being  subject  to 
the  test  of  a  cross-examination,  if  desired. 

3.  Oath  of  petit  juj-^y. — A  recital  in  the  judgment-entry  that  the  jury 
"  were  duly  sworn,"  or  "  were  sworn  according  to  law,"  without  more, 
is  sufficient;  but  a  recital  that  they  "  were  sworn  to  well  and  truly  trv 
the  issue  joined  between  the  State  of  Alabama  and  the  defendant/' 
without  more,  is  fatally  defective  and  insufficient. 

From  the  Circuit  Court  of  Baldwin. 
Tried  before  the  Hon.  Wm.  E.  Clarke. 

Jno.  R.  Tompkins,  for  appellant. 
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SOMERVILLE,  J. — The  defendant,  as  captain  or  com- 
manding officer  of  a  steamboat,  is  indicted  for  knowingly  suf- 
fering a  game  of  cards  to  be  played  on  such  boat  while  navi- 
gating Mobile  river,  in  violation  of  section  4212  of  the  present 
Code. — Code,  1876,  §  4212.  The  evidence  introduced  on  the 
trial  tended  to  show  that  the  playing  was  done  while  the  steamer 
was  in  the  waters  of  Mobile  Bay.,  and  not  in  Mobile  River^  which 
latter  stream,  we  judicially  know,  empties  itself  into  the  bay. 
The  court  charged  the  jury,  that  a  conviction  could  be  had, 
although  they  believed  that  the  offense  charged  in  the  indict- 
ment was  committed  on  the  waters  of  the  bay,  and  not  on  the 
river.  In  this,  we  think,  there  was  error.  The  statute  has 
reference,  in  express  terms,  only  to  the  commanding  officers  of 
steamboats  "  navigating  any  of  the  rivers  of  this  State." — Code, 
§  4212.  There  is  a  well  recognized  distinction  between  a  river 
and  a  bay,  the  one  being  an  inland  stream,  and  the  other  an 
inlet  of  the  sea.  Where  the  one  begins,  and  the  other  ends, 
may  often  be  a  question  of  difficulty ;  yet  the  two  are  legally, 
and  in  fact,  essentially  distinct. — Gould  on  Waters,  §  41.  It 
can  not  be  supposed  that  the  law-making  power  was  either 
ignorant  of  this  distinction,  or  intended  to  confound  the  meaning 
of  the  words.  It  is  conclusive  of  the  whole  question,  that 
penal  statutes  are  required  to  be  strictly  construed,  and  that 
this  is  a  penal  statute.  We  can  not  declare,  under  such  a 
rule  of  construction,  that  the  word  river  was  intended  to  in- 
clude a  bay.  The  law,  in  our  judgment,  contemplates  that  the 
offense  should  have  been  committed  on  a  steamboat  while  it 
was  navigatinoj  one  of  the  "  rivers  of  the  State." 

It  was  cleany  competent  for  the  witness  Baldwin  to  testify, 
that  he  and  others  named,  including  the  defendant,  played  a 
game  with  cards,  without  describing  in  detail  the  particular 
nature  or  cliaracter  of  the  game  played.  The  offense  denounced 
is  card-playing  in  general,  and  not  the  playing  of  any  particular 
game  of  cards ;  provided  only  it  is  done  on  a  steamboat,  while 
navigating  any  one  of  the  rivers  within  the  jurisdiction  of  the 
State.  The  defendant  could  have  tested  the  ii^uracy  of  the 
witness'  knowledge,  by  a  cross-examination,  if  he  had  so  desired. 

The  recilial  of  the  judgment-entry,  as  to  the  oath  administered 
to  the  jury,  is  fatally  defective.  While  it  recites  that  the  jury 
were  "sworn  to  well  and  truly  try  the  issue  joined  between  the 
State  of  Alabama  and  the  defendant,"  it  omits  the  words,  "  and 
a  true  verdict  render  according  to  the  evidence ;  so  help  you 
God."  The  rule  declared  in  Story  v.  The  State,  71  Ala.  329, 
is,  that  where  the  judgment-entry  in  a  criminal  case  purports 
to  set  out  the  full  oath  administered  to  the  jury,  it  must  express 
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every  essential  element  or  ingredient  of  such  oath,  as  prescribed 
by  the  statute.  This  is  in  accordance  with  our  more  recent 
rulings,  as  declared  in  the  cases  of  AlUnv.  The  State,  71  Ala.  5, 
and  ScJyimherger  v.  The  State,  68  Ala.  543,  But,  as  often 
decided,  the  recital  that  the  jury  "  were  duly  sworn,"  or  were 
"sworn  according  to  law,"  is  clearly  sufficient ;  and  the  adoption 
of  this  form  is  the  safer  practice  for  the  nisi  jyrius  courts  to 
pursue. — Story  v.  The  State,  supra,  and  cases  cited. 

It  is  not  our  purpose  to  decide,  that  if  the  indictment  had 
been  framed  in  another  aspect,  a  conviction  could  not  have 
been  had  for  playing  at  cards  on  a  steamboat  in  Mobile  bay. 
Coleman  v.  The  State,  13  Ala.  602;  Code,  1876,  §  27  ;  1  Bish. 
Cr.  Law,  §  176  ;  1  Whart.  Cr.  Law  (8th  Ed.)  §  264. 

We  have  examined  the  other  exceptions,  and  are  of  opinion 
that  they  are  not  well  taken. 

The  judgment  is  reversed,  and  the  cause  remanded. 


Cahall  V.  Citizens'  Mutual  Building 
Association. 

Action  on  Appeal  Bond. 

1.  Appeal  bond;  what  damages  are  recoverable. — An  appeal  bond,  given 
in  pursuance  of  the  order  of  the  presiding  judge  (Code,  §3928),  on  appeal 
from  a  judgment  for  the  recovery  of  land  or  the  possession  thereof,  and 
conditioned  for  the  payment  of  "all  costs  and  such  damages  as  the 
plaintiff  may  sustain  by  reason  of  this  appeal,"  covers  all  damages  re- 
sulting to  the  plaintiff  from  the  appeal  and  its  legal  consequences  and 
incidents;  that  is,  all  damages  of  which  the  appeal  is  the  moviug  cause, 
or  the  direct  and  immediate  agency  producing  them  ;  and  tliis  includes 
the  value  of  the  use  and  occupation  of  the  premises  pending  the  appeal, 
of  which  the  plaintiff  was  deprived  by  the  suspension  of  a  writ  of  pos- 
session on  the  judgment. 

Appeal  from  the  Circuit  Court  of  Mobile. 

Tried  before  the  Hon.  Wm.  E.  Clarke. 

This  action  was  brought  by  the  appellee,  a  domestic  corpora- 
tion, against  Green  B.  Cahall  and  others ;  and  was  founded  on 
an  appeal  bond  executed  by  said  defendants,  which  was  dated 
the  29th  January,  1878,  and  conditioned  as  follows  :  "The  con- 
dition of  the  above  obligation  is  such,  that  whereas  the  above- 
bound  Green  B.  Cahall  applied  for  and  obtained  an  appeal, 
returnable  to  the  June  term,  1878,  of  the  Supreme  Court  of 
Alabama,  to  supersede  and  reverse  a  judgment  recovered  by 
the  said  Citizens'  Mutual  Building  Association  against  the  said 
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Green  B.  Cahall,  at  the  Fall  term,  1877,  of  the  Circuit  Court 
of  Mobile  county,  for  the  recovery  of  certain  real  estate,  and 
also  damao;es  amounting  to  one  dollar,  besides  costs ;  now,  if 
the  said  Green  B.  Cahall  shall  prosecute  to  effect  his  said  suit 
in  the  Supreme  Court,  and  shall  pay  and  satisfy  all  costs  and 
such  damages  as  the  plaintiff  may  sustain  by  reason  of  this 
appeal,  then  this  obligation  to  be  null  and  void,"  &c.  The 
order  of  the  Circuit  Court  under  which  this  bond  was  executed, 
prescribing  its  condition  and  amount  of  penalty,  was  in  these 
words :  "  It  is  ordered  by  the  court,  that  for  the  purpose  of 
appealing  this  cause  to  the  Supreme  Court  of  Alabama,  the 
defendant  enter  into  bond  with  security,  approved  by  the  clerk, 
in  the  sum  of  five  hundred  and  fifty  dollars,  conditioned  to 
pay  all  costs,  except  Supreme  Court  costs,  and  all  damages  sus- 
tained by  plaintiff  by  reason  of  the  appeal." 

The  action  was  commenced  on  the  25th  October,  1879.  The 
complaint  contained  three  counts,  each  of  which  alleged  the 
affirmance  of  the  judgment  by  this  court  on  appeal,  and  the 
failure  of  the  defendants  to  pay  the  damages  which  the  plaintiff 
had  sustained  by  reason  of  the  appeal ;  the  first  claiming  dam- 
ages generally,  without  an  averment  of  any  special  damages ; 
and  the  second  and  third  each  claiming  as  damages  the  value 
of  the  use  and  occupation  of  the  property  while  the  appeal 
was  pending  in  this  court,  from  the  29th  January,  1878,  to  the 
let  July,  1879,  and  alleging  that  the  plaintiff  was  kept  out  of 
the  possession  during  that  period  by  reason  of  the  appeal  and 
the  execution  of  the  bond.  The  defendants  demurred  to  each 
count  of  the  complaint,  assigning  specifically  numerous  grounds 
of  demurrer  to  each ;  and  their  demurrers  being  overruled, 
they  pleaded  "the  general  issue."  On  the  trial,  as  the  bill  of 
exceptions  shows,  the  plaintiff  offered  in  evidence  the  bond  on 
which  the  action  was  founded,  and  the  order  of  court  under 
which  it  was  executed,  as  above  set  out.  The  defendants  ob- 
jected to  the  admission  of  the  bond  as  evidence,  "on  the 
ground  that  the  condition  of  said  bond  was  not  in  conformity 
to  said  order  of  court  as  offered  in  evidence;"  and  they  duly 
excepted  to  the  overruling  of  their  objection. 

The  plaintiff  then  introduced  one  Caldwell  as  a  witness,  "who 
testified,  that  the  real  estate  referred  to  in  the  bond  was  the 
same  as  that  mentioned  in  the  complaint ;  that  said  Green  B. 
Cahall  remained  in  possession  of  said  real  estate,  after  the  mak- 
ing of  said  bond,  until  the  aflirmance  of  the  judgment  against 
him  in  the  Supreme  Court,  a  period  of  seventeen  months,  when 
he  surrendered  the  possession  to  the  plaintiff ;  that  the  rental 
value  of  said  property  is  $20  per  month,  and  that  said  Green 
B.  Cahall  has  not  paid  said  rent."  Another  witness  for  the 
plaintiff  testified,  that  the  rental  value  of  the  property  was  $15 
Vol.  lxxiv. 
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per  month  ;  while  a  witness  introduced  by  the  defendants  tes- 
tified, that  it  was  worth  $12  per  month. 

"  This  was  all  the  evidence.  The  court  thereupon  charged 
the  jury,  of  its  own  motion,  among  other  things,  that  the  loss  of 
the  rent  of  the  premises,  during  the  time  the  case  was  pending 
in  the  Supreme  Court,  was  within  the  damages  provided  against 
by  the  condition  of  the  bond  ;  and  that  the  plaintiff  was  entitled 
to  recover  the  same  in  this  action,  to  such  an  amount  as  they 
might  tind  proved  by  the  evidence."  The  defendants  excepted 
to  this  charge,  and  requested  the  court,  in  writing,  to  charge  the 
jury  that,  "unless  the  order  of  the  court  fixing  the  condition 
of  the  bond,  and  the  condition  of  the  bond  itself,  expressly 
imposed  on  the  defendants  the  obligation  of  paying  the  value 
of  the  use  and  occupation  of  the  premises  during  the  pendency 
of  the  case  in  the  Supreme  Court,  the  defendants  can  not  be 
held  liable,  in  this  suit,  for  such  use  and  occupation,  as  damages 
occasioned  by  the  appeal."  The  court  refused  to  give  tliis 
charge,  and  the  defendants  excepted  to  its  refusal. 

The  rulings  of  the  court  on  the  pleadings  and  evidence,  th.e 
charge  given,  and  the  refusal  of  the  charge  asked,  are  now'  as- 
signed as  error. 

L.  H.  Faith,  for  appellants. 

Macartney  &  Clarke,  contra. 

BRICKELL,  C.  J. — The  first  proposition  pressed  by  the  ap- 
pellants for  the  reversal  of  the  judgment  is,  that  the  terms  of 
the  bond  embrace  only  damages  resulting  from  the  appeal,  and 
'not  damages  resulting  from  tlie  stay  or  suspension  of  execution 
of  the  judgment  pending  the  appeal.  This  seems  to  us  too 
narrow,  and  rather  an  illiberal  construction  of  the  condition  of 
the  bond,  which  is  for  the  payment  "  of  all  costs,  and  such 
damages  as  the  plaintiff  may  sustain  by  reason  of  this  appeal." 
These  words  contemplate  security  and  indemnity  to  the  plain- 
tiff against  all  damages  resulting  to  him  from  the  appeal  and 
its  legal  consequences  and  incidents ;  all  damages  of  which  the 
appeal  is  the  moving  cause — the  direct,  immediate  agency  pro- 
ducing them.  The  purpose  of  the  bond,  as  recited  on  its  face, 
was  an  appeal  suspending  the  execution  of  the  judgment ;  and 
the  purpose  of  the  statute  which  authorizes  its  taking,  is  the 
stay  or  suspenson  of  the  execution,  keeping  the  parties  and  the 
controversy  m  statu  quo  pending  the  appeal.  The  bond  being 
executed,  as  was  this  bond,  in  pursuance  of  an  order  of  the 
judge  of  the  court  in  whicii  the  judgment  was  rendered,  the 
legal  incident  and  consequence  of  the  appeal  was,  while  it  was 
pending,  the  suspension  of  the  execution  of  the  judgment.     In 
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the  absence  of  the  appeal,  the  bond  could  not  have  been  taken;  and 
without  the  appeal  and  bond,  there  could  not  have  been  a  sus- 
pension of  execution.  The  fair  and  just  construction  of  the 
words  of  the  condition  of  the  bond  is,  that  the  obligors  bound 
themselves,  in  the  event  of  the  affirmance  of  the  judgment,  to 
paj  and  satisfy  the  costs  of  the  appeal,  and  all  such  damages 
as  were  the  natural,  proximate  consequence  of  the  appeal  and 
its  legal  incident,  the  suspension  of  execution. 

The  judgment  from  which  the  appeal  was  taken  was,  that  the 
plaintiff  recover  of  the  defendant  the  premises,  or  the  posses- 
sion of  the  premises  in  controversy.  The  only  writ  which  could 
issue  for  the  enforcement  of  the  judgment,  other  than  a  fieri 
facias  for  the  costs  adjudged  against  the  defendant,  was  a  writ 
of  habere  facias  possessionem,  directed  to  the  sheriff,  and  com- 
manding him  to  put  the  plaintiff  in  possession.  The  issue  and 
execution  of  this  writ  was  suspended,  or  superseded,  by  the  ap- 
peal and  bond,  until  the  judgment  of  this  court  was  pronounced. 
Security,  indemnity  against  loss  or  injury,  resulting  to  the 
plaintiff  directly  from  the  suspension  of  the  execution  of  the 
judgment,  it  is  the  manifest  object  of  the  statute,  and  of  the 
bond  required,  to  afford.  The  loss  of  the  possession,  the  value 
of  its  use,  pending  the  appeal,  is  the  immediate  consequence  of 
the  suspension  of  the  execution,  for  which  the  plaintiff  is  en- 
titled to  compensation ;  and  if  it  is  not  made,  the  condition  of 
the  bond  is  broken. — Drake  v.  Webb,  63  Ala.  596 ;  Zeigler  v. 
David,  23  Ala.  127. 

Let  the  judgment  be  affirmed. 


Knight  V.  Haynie. 

Final  Settlement  of  Executor'' s  Accounts. 

1.  Liability  of  executors  for  acts  of  each  other. — When  executors  act 
separately,  and  do  not  become  bound  for  each  other  by  the  execution  of 
a  loint  bond,  each  has  an  equal  right  to  receive  the  assets  of  the  estate, 
wnether  money,  or  any  other  kind  of  chattels ;  and  one  is  not  responsi- 
ble for  a  devastavit  coipmitted  by  the  other,  unless  he  has  in  some  way 
contributed  thereto,  or  has  made  himself  liable  by  his  gross  negligence. 

2.  /Same.— An  executor  who  is  merely  passive,  by  not  obstructing  his 
co-executor  in  receiving  the  assets,  and  who  does  not  himself  concur  in 
the  application  of  them,  is  not  responsible  for  them  ;  but,  when  one  re- 
ceives assets,  and  pays  them  over,  voluntarily  and  unnecessarily,  to  his 
co-executor,  by  whom  they  are  embezzled  or  lost,  he  who  so  paid  them 
over  is  answerable  with  the  other,  unless  he  can  show  a  sufficient  excuse ; 
and  in  the  case  of  several  executors,  who  by  agreement  divide  the  claims 
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of  the  estate  amoni;  themselves  for  collection,  each  returning  a  separate 
inventory,  each  is  liable  for  the  whole,  because  the  receipts  of  each  are 
pursuant  to  the  agreement  between  them. 

3.  Duty  and  liabUily  of  executor  who  is  also  administrator  of  debtor's 
estate. — When  an  executor  becomes  also  the  administrator  of  the  estate 
of  a  deceased  debtor  to  his  testator,  and  receives  assets  sufficient  to  pay 
the  debt,  both  estates  being  solvent,  it  is  his  duty  at  once  to  make  the  ap- 
plication ;  and  he  is  not  discharged  from  liability  by  paying  it  over  to  his 
co-executor,  pursuant  to  an  agreement  between  them  for  dividing  the  col- 
lection of  the  assets,  particularly  when  the  habits,  health,  and  pecuniary 
circumstances  of  such  co-executor  should  have  awakened  inquiry  on  his 
part. 

Appeal  from  the  Probate  Court  of  Mobile. 

Tried  before  the  Hon.  Price  Williams,  Jr. 

In  the  matter  of  the  final  settlement  of  the  accounts  of 
Thomas  A.  Knight,  as  one  of  the  executors  of  the  last  will  and 
testament  of  Monroe  P.  Watts,  deceased,  after  his  resignation. 
The  only  matter  assigned  as  error  is  the  ruling  and  decree  of 
the  Probate  Court  in  charging  said  executor  witli  $2,800,  part 
of  a  sum  of  $5,000  which  he  had  paid  over  to  his  co-executor, 
J.  P.  Ronton,  since  deceased,  who  failed  to  account  for  it,  and 
died  insolvent.  The  material  facts  of  the  case,  as  shown  by  the 
evidence  set  out  in  the  bill  of  exceptions,  are  stated  in  the 
opinion  of  the  court. 

Waits  &  Son,  and  Overall  &  Bestor,  for  appellant,  cited 
Williams  v.  Harrison,  19  Ala.  277 ;  Turner  v.  Wilhins,  56 
Ala.  173 ;  Peter  v.  Beverly,  10  Peters,  532  ;  Edmonds  v.  Cren- 
shaw, 14  Peters,  166 ;  Jones  v.  Jmies,  42  Ala.  218 ;  StelVs  ap- 
peal, 10  Penn.  St.  153 ;  Boyd  v.  Boyd,  1  Watts,  367 ;  Ochiltree 
V.  Wright,  1  Dev.  &  Bat.  336 ;  Williams  v.  Wiggins,  1  Ired. 
Eq.  92;  SutJierland  v.  Brush,  7  Johns.  Ch.  22;  Brazier  v. 
Clarke,  5  Pick.  96  ;  Gates  v.  Whetstone,  8  So.  Car,  244 ;  Knox 
V.  Pickett,  4  Dess.  92 ;  Hall  v.  Carter,  8  Geo.  388 ;  Lenoir  v. 
Winn,  4  Dess.  65 ;  McNair's  appeal,  4  Rawle,  147 ;  Richard- 
son V.  RicJiardson,  9  Penn.  St.  431 ;  Vemer''s  appeal,  6  Watts, 
253 ;  Bacon  v.  Bacon,  5  Yesey,  331 ;  Clarke  v.  Blount,  2  Dev. 
Eq,  51 ;  Gaultney  v.  Nolan,  33  Miss.  569 ;  State  v.  Belen,  5 
Harr.  400 ;  Ray  v.  Doughty,  4  Blackf.  115 ;  Davis  v.  Sp^irling, 
1  Russ.  &  My.  66;  Boyd  v.  Boyd,  3  Gratt.  113;  2  Lomax  on 
Executors,  490,  sec.  22 ;  2  Williams  on  Executors,  1648-50, 
notes. 

Herndon,  Croom  &  Lewis,  contra,  cited  2  Williams  on  Ex- 
ecutors, ed.  1859,  pp.  1650,  1927-8,  1932;  Edmonds  v.  Cren- 
shaw, 14  Peters,  166  ;  Stewart  v.  Connor,  4  Ala.  814;  Monell 
V.  Monell,  5  Johns.  Ch.  283 ;  2  Barb.  Ch.  151 ;  1  Wendell,  583 ; 
9  Cowen,  734 ;  Purdom  v.  lipton,  9  Ala.  914 ;  ModaweU  v. 
Hudson,  57  Ala.  75 ;  Miller  v.  Irby,  63  Ala.  484. 


544  SUPREME  COURT  [Dec.  Term, 

[Knight  V.  Haynie.] 

STONE,  J. — Monroe  P.  Watts  died,  leaving  a  will,  and 
therein  appointed  three  executors,  Wragg,  Ronton,  and  Knight, 
and  relieved  them  from  giving  bond  as  such  executors.  The 
estate  was  considerable.  Each  executor  qualified  on  the  same 
day,  but  by  separate  letters  of  appointment.  The  estate  con- 
sisted largely  of  what  in  mercantile  phrase  are  called  "bills  re- 
ceivable." Among  the  dues  was  a  demand  on  one  Yeldell,  of 
about  five  thousand  dollars.  The  three  executors,  by  agree- 
ment among  themselves,  divided  the  assets,  each  taking  a  part. 
Wragg  took  much  the  larger  share,  and,  among  others,  the 
claim  on  Yeldell,  Each  executor  returned  a  separate  inventory, 
the  claim  on  Yeldell  being  in  Wragg's.  Wragg,  it  appears, 
was  active  in  administration  ;  and  in  a  relatively  short  time  he 
had  realized  sufficient  moneys  to  pay  oif  the  debts  of  the  estate, 
which  he  did,  and  left  a  surplus  of  money  in  his  hands,  Yel- 
dell, in  the  meantime,  had  died,  and  the  claim  on  him  had  not 
been  collected.  His  estate  was  solvent,  but  it  required  a  sale  of 
his  lands,  or  a  part  of  them,  to  pay  his  debts. 

Wragg  resigned  his  executorship,  and  came  to  a  settlement, 
the  correctness  of  which  is  not  questioned  in  this  proceeding. 
For  the  money  balance  in  his  hands,  a  decree  was  rendered  in 
favor  of  the  continuing  executors.  Ronton  and  Knight.  Ronton 
alone  attended  the  settlement,  and  the  moneyed  decree,  together 
with  the  unadministered  assets  in  Wragg's  hands,  were  turned 
over  to  him,  Ronton.  Among  these  was  included  the  Yeldell 
note.  Ronton  then  placed  this  note  in  the  hands  of  an  attor- 
ney, and  had  it  reduced  to  judgment  in  favor  of  himself  and 
Knight,  as  continuing  executors,  and  against  the  personal 
representatives  of  Yeldell.  After  this.  Knight  became  one  of 
the  administrators  of  Yeldell's  estate,  and  under  a  petition  by 
him,  together  with  his  co-administrators,  the  lands  of  the  latter 
estate  were  sold,  to  pay  the  Watts  and,  possibly,  other  debts. 
Knight  appears  to  have  been  the  most  active  of  the  Yeldell  ad- 
ministrators. The  money  for  the  Yeldell  lands,  it  would  seem, 
was  not  all  paid  at  once,  probabl}'  in  accordance  with  the  terms 
of  sale.  This,  we  think,  is  shown  by  the  fact,  that  the  money 
collected  for  the  Yeldell  estate  was  applied  to  the  Watts  in- 
debtedness at  different  times,  and  in  different  amounts;  the 
dates  ranging  from  ^November  18th,  1875,  to  January  26th, 
1877.  Tlie  whole  amount  applied  within  these  dates  was  five 
thousand  dollars,  as  follows:  Nov.  18th,  1875,  $2,000;  Nov. 
20th,  1875,  $500  ;  Jan.  9th,  1877,  $730 ;  Jan.  26th,  1877,  $1,770. 
In  form,  these  several  payments  were  made  by  Knight,  admin- 
istrator of  Yeldell,  to  Ronton,  executor  of  Watts.  Ronton  died 
in  the  spring  of  1877,  wholly  insolvent,  but  having  previously- 
paid  twenty-two  hundred  of  the  five  thousand  dollars,  on 
legacies  bequeathed  under  Watts'  will.  The  question  raised  by 
Vol.  lxxit. 
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the  record  is,  whether  Knight  shall  be  held  to  account  for  the 
residue  of  the  five  thousand  dollars — twenty-eight  hundred  dol- 
lars.    The  Probate  Court  decreed  that  he  should. 

It  is  contended  for  appellant,  that  Knight  received  and  held 
the  money  as  the  administrator  of  Yeldell,  and  never  as  the 
executor  of  Watts ;  tiiat  it  never  became  the  property  of  the 
estate  of  Watts,  until  it  passed  from  the  hands  of  Knight  to 
the  hands  of  Ronton.  The  argument  goes  farther,  and  claims 
that  the  ownership  of  the  money  could  not  change,  until  Ronton 
received  it,  because  he.  Ronton,  was  charged  with  the  collection 
of  this  particular  claim.  If  this  postulate  can  be  maintained, 
as  the  legal  result  of  the  facts,  then  the  conclusion  contended 
for  would  seem  to  follow.  When  executors  act  separately,  and 
do  not  become  bound  for  each  other  by  the  execution  of  a  joint 
bond,  each  has  the  equal  right  to  receive  the  assets  of  the 
estate,  whether  money,  or  any  other  species  of  chattels;  and  for 
a  devastavit  by  one,  the  other  is  not  responsible,  unless  he  has, 
in  some  way,  contributed  thereto,  or  has  made  himself  liable  by 
his  gross  negligence. — lu/mer  v.  Wilkins,  56  Ala.  173  ;  Wit- 
Hams  V.  Ilarruon^  19  Ala.  277 ;  SteWs  ampeal^  10  Penn.  St. 
149 ;  Boyd  v.  Bcryd,  1  Watts,  365  ;  Brazier  v.  Clark,  5  Pick. 
96  ;  Lenoir  v.  Winn,  4  Dess.  65  ;  Boyd  v.  Boyd,  3  Gratt.  113. 

IBut  we  think  the  facts  of  this  case  do  not  justify  the  appli- 
cation of  the  principle  stated  above.  Knight  was  the  personal 
representative  of  each  estate,  and  both  estates  were  solvent. 
He  had  independent,  complete  power  to  receive  the  moneys 
due  to  each  estate,  and  to  disburse  them  in  due  course  of  ad- 
ministration ;  and  when  he  had  in  his  hands  moneys  belonging 
to  the  debtor  estate,  it  was  his  duty  to  apply  them  towards  the 
extinguishment  of  the  undisputed  claim  of  the  creditor  estate. 
Whiticorth  V.  Whitworth,  39  Ala.  286 ;  Seawell  v.  BucMey,  54 
Ala.  592  ;  Modaxodl  v.  Hudson,  57  Ala.  75 ;  Miller  v.  Irhy,  63 
Ala.  477;  Flinn  v.  Carter,  59  Ala.  364;  Zee  v.  Zee,  67  Ala. 
406.  In  such  a  case  as  this,  our  rulings  give  the  creditor,  or 
beneticiary,  the  option  of  proceeding  in  either  right,  against  a 
debtor  filling  a  dual  relation  ;  that  is,  for  money  received,  be- 
cause the  demand  is  presumptively  collected  ;  or  for  culpable 
laches,  in  failing  to  apply,  and  tiius  collect,  when  he  could  and 
should  have  done  so. —  Whiiworth  v.  Whiticorth,  and  Flinn  v. 
Carter,  supra. 

We  can  not  assent  to  the  proposition,  that  under  the  facts  of 
this  case,  Ronton  was,  any  more  than  Knight,  charged  with  the 
duty  and  power  of  collecting  the  Yeldell  debt.  It  was  as  much 
the  duty  of  the  one  as  the  other.  We  go  farther.  When 
Knight  had  the  moneys  of  the  Yeldell  estate,  and  resolved  to 
apply  them  to  the  Watts  claim,  it  was,  at  the  option  of  the 
beneficiaries,  as  much  a  payment,  as  it  became  when  he  actually 
35 
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handed  the  monej  to  Ronton.  He,  therefore,  contributed  ac- 
tiv^ely  in  placing  the  money  out  of  the  rightful,  lawful  custody 
of  himself,  into  Routon's  custody  ;  and  that,  too,  when  Routon's 
habits,  health,  and  pecuniary  circumstances  should,  at  least, 
have  awakened  inquiry. 

We  approve  and  adopt  the  following  language,  which,  with- 
out material  change,  we  find  in  the  text  of  both  Williams  and 
Loraax,  in  their  works  on  Executors  ;  Williams,  5th  Amer.  ed., 
vol.  2,  p.  1651 ;  2  Lomax,  marg.  p.  298:  "An  executor  who 
is  merely  passive,  by  not  obstructing  his  co-executor  in  receiv- 
ing the  assets,  and  who  does  not  himself  concur  in  the  applica- 
tion of  them,  is  not,  it  seems,  answerable.  But,  where  one  ex- 
ecutor receives  the  whole  or  a  part  of  the  testator's  estate,  and 
pays  it  over  voluntarily  and  unnecessarily  to  his  co-executor, 
and  the  same  is  embezzled  or  lost,  he  who  so  paid  it  over  is  an- 
swerable with  the  other,  unless  he  can  assign  a  sufficient  excuse. 
Thus,  in  the  case  of  several  executors,  if,  by  agreement  among 
themselves,  one  is  to  receive  and  intermeddle  with  such  a  part 
of  the  estate,  and  another  with  such  a  part,  each  of  them  will  be 
chargeable  for  the  whole,  because  the  receipts  of  each  are  pur- 
suant to  the  agreement  made  between  them." — Peter  v.  Beverly^ 
10  Pet.  532 ;  Edmonds  v.  Crenshaw,  14  Pet.  166 ;  Monell  v. 
Monell,  5  John.  Ch.  283;  Williams  v.  Maitland,  1  Ired.  Eq. 
92  ;  Gates  v.  Whetstone,  8  So.  Car.  244 ;  Sutherlatid  v.  Brush,  7 
Johns.  Ch.  17  ;  Hall  v.  Carter,  8  Ga.  388  ;  Gaultney  v.  Nolan, 
33  Miss.  569 ;  Ray  v.  Doughty,  4  Blackf.  115. 

The  cases  of  Bacon  v.  Bacon,  5  Yes.  331,  and  Davis  v. 
Spurling,  1  Russ.  &  Myl.  64,  rest  on  their  peculiar  facts,  and 
are  no  authority  against  these  views.  McGregor  v.  McGregor, 
35  N.  Y.  218,  is  scarcely  reconcilable  with  our  rulings ;  and 
The  State  v.  Belin,  5  Harr.  400,  is  too  meagerly  reported  to 
shed  any  light  on  the  question.  The  case  of  Verner^s  estate, 
6  Watts,  250,  we  decline  to  follow ;  and  McNair's  appeal,  4 
Rawle,  148,  we  need  not  consider. 

The  decree  of  the  Probate  Court  is  affirmed. 


McCarthy  v.  McCarthy. 

BiU  in  Equity  against  Administrator  and  Heirs  (yf  Deceased 
Trustee,  for  Account  of  Rents  and  Projits. 

1.     Trust  created  hy  deed. — An  express  trust,  as  distinguished  from  a 
trust  implied  by  law,  is  created  by  the  direct  and  positive  act  of  a  party, 
Vol.  LxxiT. 
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manifested  by  some  instrument  of  writing ;  and  when  the  legal  title  to 
property  is  conveyed  to  one  person,  to  be  held  by  him  for  the  benefit  of 
another,  an  express  trust  is  created,  without  regard  to  the  particular 
words  or  form  of  the  conveyance. 

2.  Marriage- settlement  construed  as  creating  express  trust;  purchase  of 
life-estate  by  trustee. — A  deed  executed  in  contemplation  of  marriage,  by 
which  the  grantor  conveys  property  to  a  third  person,  "  upon  trust  and 
confidence,"  and  "  for  tlie  sole  use,  profit  and  benefit  of"  the  intended 
wife  during  her  life,  with  remainder  to  the  surviving  child  or  children 
of  the  marriage,  creates  an  express  trust ;  and  the  wife,  after  the  death 
of  the  husband  and  grantor,  having  sold  and  conveyed  her  interest  to 
the  trustee,  declaring  in  the  deed  that,  on  her  death,  he  was  to  surrender 
the  property  to  her  surviving  child,  the  legal  title  is  henceforth  held  by 
the  trustee  for  his  own  yse  and  benefit,  during  the  life  of  the  wife,  with 
the  right  of  possession  and  to  collect  and  hold  the  rents  and  profits,  and 
there  is  an  express  trust  in  favor  of  the  remainder-man. 

3.  Statute  of  limitations,  and  adverse  possession,  as  between  trustee  and 
beneficiaries. — The  statutes  of  limitation  do  not  apply  to  express  trusts, 
which  are  peculiarly  and  exclusively  the  subjects  of  equity  jurisdiction; 
the  possession  of  the  trustee  being  considered  the  possession  of  the  cestuis 
que  trust,  and  not  becoming  adverse  until  there  has  been  an  open  dis- 
avowal of  the  trust,  brought  home  to  the  knowledge  of  the  beneficiary 
with  unquestionable  certainty ;  and  such  a  trust  is  only  barred,  on  the 
doctrine  of  prescription,  by  the  lapse  of  twenty  years. 

4.  Discharge  of  trustee. — A  trustee  may  be  discharged  from  his  fidu- 
ciary relation,  either  by  the  expiration  of  the  trust,  or  by  its  fulF  per- 
formance, whicb  involves  a  settlement  between  him  and  the  beneficiary, 
and  a  surrender  or  transfer  of  the  property  ;  but  the  execution  of  a  con- 
veyance as  a  deed  of  gift,  accompanied  with  a  surrender  of  the  property, 
can  not  operate  to  discharge  him  from  his  fiduciary  relation,  nor  relieve 
bim  from  liability  to  account  for  the  rents  and  profits  received,  the  bene- 
ficiary being  an  infant  remainder-man,  who  had  long  resided  with  the 
trustee  as  a  member  of  his  family,  and  was  ignorant  of  the  existence  of 
the  trust. 

5.  Fraud,  as  exception  to  statute  of  limitations. — An  infant  remainder- 
man under  a  deed,  residing  from  infancy  with  the  trustee  as  a  member 
of  his  family,  and  being  kept  in  ignorance  of  the  trust  and  her  rights 
under  it,  until  the  discovery  and  surrender  of  the  deed  on  the  death  of 
the  trustee,  is  allowed  twelve  months  after  such  discovery  within  which 
to  file  a  bill  for  an  account  of  rents  and  profits  received  (Code,  §  3242), 
if  the  statute  of  limitations  be  applicable  to  the  case ;  and  she  is  not 
chargeable  with  constructive  notice  of  the  deed,  under  such  circum- 
stances, because  it  had  been  duly  recorded  many  years  before. 

6.  Wfien  creditor  may  maintain  bill  against  administrator  and  heirs  of 
deceased  debtor,  without  exhausting  legal  remedies. — A  creditor  can  not,  in 
the  absence  of  some  special  equity,  maintain  a  bill  in  equity  to  reach  and 
subject  the  lands  of  his  deceased  debtor,  until  he  has  exhausted  his  legal 
remedies  bj'  a  judgment  at  law  against  the  administrator,  and  the  return 
of  an  execution  unsatisfied  against  him  and  his  sureties ;  but  this  prin- 
ciple does  not  apply  to  a  bill  filed  by  the  beneficiary  of  an  express  trust, 
against  the  administrator  and  heirs  of  the  deceased  trustee,  for  an  ac- 
count of  rents  and  ])rofits  received. 

7.  Parties  to  bill;  joinder  of  heirs  and  administrator  as  defendants. 
When  a  bill  seeks  an  account  of  rents  and  profits  received  by  a  deceased 
trustee,  whose  estate,  though  solvent,  consists  mostly  of  lands,  the  heirs 
are  properly  joined  with  the  administrator  as  defendants,  being  interested 
in  the  account ;  and  they  may  make  any  defense  which  would  be  availa- 
ble to  the  administrator. 

8.  Multifariousness. — When  a  bill  does  not  state  facts  which  render  it 
multifarious,  the  prayer  for  relief  can  not  render  it  multifarious. 
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Appeal  from  the  Chancery  Court  of  Mobile. 

Heard  before  the  Hon.  John  A.  Foster. 

The  bill  in  this  case  was  filed  on  the  5th  October,  1880,  by 
Mrs.  Joanna  McCarthy,  a  married  woman,  whose  maiden  name 
was  Millrick,  or  Milerick  (as  the  name  is  indifferently  spelled 
in  the  transcript),  and  who  was  the  daughter  and  sole  child  of 
Kichard  and  Mary  Millrick,  deceased ;  against  the  widow,  ad- 
ministratrix and  heirs  of  James  McCarthy,  deceased ;  and 
sought  an  account  of  the  rents  and  profits  of  certain  real  estate 
in  the  city  of  Mobile,  alleged  to  have  been  received  by  said 
James  McCarthy,  as  trustee,  for  the  use  and  benefit  of  the  com- 
plainant, and  never  accounted  for  or  paid  over  to  her.  The 
complainant  claimed  the  property  under  a  deed,  a  copy  of  which 
was  made  an  exhibit  to  her  bill,  and  which  was  dated  February 
4th,  1852.  By  this  deed,  said  Richard  Millrick,  in  contempla- 
tion of  his  intended  marriage  with  Mary  Lahey,  who  was  the 
step-daughter  of  said  James  McCarthy,  conveyed  the  property 
"  to  said  James  McCarthy,  his  heirs  and  assigns,  upon  the  trust 
and  use.  intent  and  purpose,  hereinafter  limited  and  declared; 
to  lAve  and  to  hold  the  same  to  him,  the  said  James  McCarthy, 
his  executors  and  administrators,  upon  trust  and  confidence, 
nevertheless,  for  tlie  sole  use,  profit  and  benefit  of  the  said  Mary 
Lahey  that  now  is,  and  her  heirs  by  our  said  intended  marriage, 
if  any;  but,  in  the  event  of  the  said  Mary  dying  without  issue, 
and  the  said  Richard  Millrick  should  survive  her,  said  McCar- 
thy is  bound  by  this  instrument  to  re-convey  to  the  said  Rich- 
ard the  above-mentioned  parcel  and  lot  of  land."  The  deed 
contained  an  express  covenent  on  the  part  of  the  trustee,  ''faith- 
fully to  perform  and  fulfill  the  trust  aforesaid ;"  and  it  was 
signed  by  both  him  and  the  grantor,  duly  acknowledged  by 
both  of  them,  and  recorded  on  the  day  after  its  date. 

Richard  Millrick  died  in  1855,  leaving  the  complainant  as 
the  only  child  of  the  marriage.  Afterwards,  on  the  30th  July, 
1855,  Mrs.  Mary  Millrick,  the  widow,  conveyed  her  interest  in 
the  property  to  said  James  McCarthy,  the  trustee,  in  considera- 
tion, as  therein  recited,  of  $150  in  hand  paid;  the  deed  con- 
taining these  words :  "  To  have  and  to  hold  my  said  interest  in 
and  to  said  lot  of  land,  to  hitnself,  the  said  James  McCarthy, 
for  his  own  exclusive  use  and  benefit,  for  and  during  my  life; 
for  it  is  expressly  understood  that  the  interest,  or  quantum  of 
the  estate  of  the  said  Mary  Millrick,  is  a  life-estate  only,  and 
after  her  death,  her  infant  daughter  Joanna  is  legally  entitled 
to  the  same;  as  will  more  fully  appear  by  reference  to  a  deed 
executed  by  Richard  Millrick,  myself  and  the  said  James  Mc- 
Carthy, bearing  date  tiie  4th  February,  1852,  and  which  was 
executed  in  consideration  of  the  intended  marriage  between 
myself  and  the  said  Richard ;  which  marriage  took  place,  and 
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ray  daughter  Joanna  is  the  only  issue  of  said  marriage,  and  said 
Richard  Millrick  has  departed  this  life.  Therefore  it  is  that  I 
have  a  life-estate  in  said  lot,  and  my  daughter  the  remainder; 
and  I  sell  my  life-estate  in  manner  aforesaid,  and  at  my  death 
the  said  James  McCarthy  is  to  deliver  np  and  surrender  said 
lot  to  my  daughter  Joanna,  or  her  heirs ;  but,  until  my  death, 
he,  the  said  McCarthy,  is  not  to  be  accountable  to  any  one  for 
the  rents  or  profits  of  the  said  lot,  but  shall  receive  and  hold 
the  same  for  his  own  use." 

Mrs.  Mary  Millrick  died  in  August,  1858,  and  her  infant 
daughter  thenceforward  resided  in  the  house  of  said  James  Mc- 
Carthy, as  a  member  of  his  family,  until  her  marriage  in  1876. 
The  bill  alleged  that  said  McCarthy  took  possession  of  the  prop- 
erty, claiming  and  treating  it  as  his  own  after  his  purchase  of 
the  life-estate,  and  receiving  the  rents  and  profits,  until  he  sur- 
rendered the  possession  to  the  complainant  on  her  marriage; 
that  on  the  night  of  her  marriage  he  delivered  to  her  a  deed  of 
gift  of  the  property,  a  copy  of  which  was  made  an  exhibit  to 
the  bill;  that  said  McCarthy  "intentionally  and  fraudulently 
concealed"  from  her  all  information  of  the  said  deeds  above 
mentioned,  and  she  had  no  knowledge  or  notice  of  her  rights 
and  interest  in  the  property  nntil  after  the  death  of  said  Mc- 
Carthy, in  November,  1879,  when  the  deeds  were  found  among 
his  papers,  and  were  then  delivered  to  her  by  the  attorney  of 
the  administrutrix.  It  was  alleged,  also,  that  the  estate  of  said 
McCarthy  was  solvent,  and  owed  no  del)ts,  but  that  the  prop- 
erty consisted  mostly  of  real  estate,  and  the  personal  assets  were 
not  sufficient  to  pay  the  complainant's  claim  as  asserted  in  her 
bill.  On  these  facts  and  allegations,  the  bill  pi'ayed  a'n  account 
of  the  rents  and  profits  of  the  property  from  the  death  of  Mrs. 
Millrick,  and  a  decree  against  the  administratrix  and  heirs  for 
the  amount  found  due;  and  on  their  failure  to  pay  it. witiiin 
a  time  named,  "  that  it  be  decreed  a  charge  on  the  real  prop- 
erty of  said  estate,  and  the  same  be  ordered  to  be  sold  to  satisfy 
the  same." 

The  administratrix  filed  a  demurrer  to  the  bill,  on  the  grounds 
of  multifariousness  and  misjoinder  of  parties,  and  ''because  it 
seeks  to  declare  a  debt  of  said  James  McCarthy  a  charge  upon 
the  real  estate,  without  alleging  that  there  is  not  a  sufficiency 
of  personal  property  to  pay  the  same."  The  heirs  joined  in 
this  demurrer,  but  they  filed  no  answer,  thongh  a  formal  an- 
swer was  filed  by  the  guardian  ad  litem  of  one  who  was  an  in- 
fant. An  answer  was  filed  by  the  administratrix,  admitting 
the  execution  of  the  several  conveyances  as  above  stated,  and 
denying  that  there  was  any  fraudulent  concealment  of  the  com- 
plainant's rio;hts  on  the  part  of  said  McCarthy;  alleging  {hat  he 
supported,  clothed  and  educated  the  complainant  from  infancy, 
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after  her  mother  had  deseirted  her,  and  that  the  sums  so  ex- 
pended b^'  him,  with  taxes  paid,  and  repairs  and  improvements 
made,  exceeded  the  rents  and  profits  received. 

The  prayer  of  the  bill  was  afterwards  amended,  by  leave  of 
the  court,  by  adding  these  words :  "  Or,  if  the  court  should 
be  of  the  opinion  that  it  has  no  jurisdiction  to  charge  the 
amount  found  to  be  due  to  complainant  on  the  lands  descended 
to  the  heirs,  or  to  order  the  land  to  be  sold  to  pay  the  same, 
that  the  court  will  then  require  said  respondents  to  show  what 
amount  said  James  McCarthy  received,  or  ought  to  have  re- 
ceived, as  the  rents,  issues  and  profits  of  said  trust  estate,  and 
will  decree  that  said  administrator  pay  the  same  as  a  liability 
against  said  estate,  if  she  has  the  money  sufiicient  to  pay  the 
same;  and  if  not,  that  such  amount  be  established  as  a  liability 
against  said  estate,  for  which  said  administratrix  may  apply  to 
the  Probate  Court  for  an  order  to  sell  said  realty,  or  so  much 
thereof  as  may  be  necessary  to  pay  the  same,  unless  said  heirs 
come  forward  and  discharge  said  liability." 

The  chancellor  overruled  the  demurrers  to  the  bill,  and,  on 
final  hearing  on  pleadings  and  proof,  held  that  the  complainant 
was  entitled  to  relief ;  and  he  ordered  an  account  to  be  stated 
by  the  register,  as  to  the  amount  of  rents  received  from  the 
property  by  said  James  McCarthy  after  the  death  of  the  com- 
plainant's mother,  the  value  of  the  repairs  and  improvements 
made  by  him  during  the  same  period,  and  the  expenses  of  the 
complainant's  maintenance  and  education,  after  deducting  the 
value  of  her  personal  services  in  his  fatpily  during  that  time. 
At  the  next  term,  the  register  reported  the  accounts  as  stated 
by  him,  showing  a  balance  of  $4,400  due  to  the  complainant, 
excess  of  rents  above  expenditures ;  and  the  report  being  con- 
firmed without  objection,  the  chancellor  rendered  a  decree  for 
that  sufti  against  the  administratrix,  and  ordered  an  execution 
to  be  issued,  if  the  amount  was  not  paid  within  five  days  after 
the  adjournment  of  the  court,  to  be  levied  of  the  goods  and 
chattels,  rights  and  credits  of  the  said  James  McCarthy,  in  Irer 
hands  to  be  administered.  From  this  decree  all  of  the  defend- 
ants appeal,  and  they  jointly  assign  as  error  the  overruling  of 
the  demurrers  to  the  bill,  and  each  of  the  chancellor's  decrees. 

J,  L.  &  G.  L.  Smith,  for  appellants. — (1.)  To  charge  the 
lands  of  the  deceased,  the  bill  should  have  been  filed  in  the 
name  of  all  the  creditors,  and  should  have  alleged  a  judgment 
against  the  administratrix,  and  the  insolvency  of  her  and  her 
sureties, — Scott  v.  Ware,  64  Ala.  181 ;  Darrington  v.  Borland, 
3  Porter,  10.  Being  defective  as  a  bill  to  charge  the  lands,  no 
cause  of  action  against  the  heirs  was  shown,  and  hence  there 
was  a  misjoinder  of  parties. — Cases  supra.  It  is  doubtful 
Vol.  lxxiv. 
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wlietlier  the  bill  shows  a  case  within  the  jurisdiction  of  the 
court. — Ahrams  v.  Hall,  59  Ala.  386.  (2.)  The  heirs  were 
not  proper  parties,  and  properly  objected  by  their  demurrer, 
which  was  overruled ;  and  though  no  decree  was  rendered 
against  them,  they  are  concluded  by  the  decree,  and  will  there- 
by be  prevented  from  pleading  the  statute  of  limitations,  when 
the  administratrix  attempts  to  procure  an  order  from  the  Pro- 
bate Court  to  sell  the  lands. — McDonald  v.  Mobile  Life  Ins. 
Co.,  65  Ala.  258 ;  Mervine  v.  Parker,  18  Ala.  241 ;  Trustees  v. 
Keller,  1  Ala.  406 ;  Tarverv.  Davis,  65  Ala.  98  ;  Scott  v.  Ware, 
64  Ala.  174.  (3.)  By  the  express  terms  of  the  deed  executed 
by  Richard  Millriek  to  McCarthy  as  trustee,  the  trust  termi- 
nated on  the  death  of  Mrs.  Millriek,  and  the  legal  title  then 
vested  in  the  complainant;  and  no  trust  whatever  in  her  favor 
wa8  created  by  Mrs.  Millrick's  conveyance  to  McCarthy. 
Comhy  V.  McMichael,  19  Ala.  747 ;  McBrayer  v.  Cariker,  64 
Ala.  50.  The  rents  were  received  subject  only  to  an  implied 
trust,  and  the  claim  was  within  the  bar  of  the  statute  of  limita- 
tions.— Maury  v.  Mason,  8  Porter,  218;  James  v.  James,  55 
Ala.  532  ;  Martin  v.  Br.  Bank,  31  Ala.  115  ;  Lockard  v.  Nash, 
64  Ala.  385.  The  bar  of  the  statute  is  not  avoided  by  the  com- 
plainant's minority,  since  the  bill  was  filed  more  than  three 
years  after  she  had  attained  her  majority ;  and  the  proof  fails 
to  sustain  the  allegations  of  a  fraudulent  concealment. — Jamxes 
V.  James,  55  Ala.  525  ;  Martin  v.  Br.  Bank,  31  Ala.  115  ;  Un- 
derhill  V.  Fire  Dep.  Ins.  Co.,  67  Ala.  50.  It  was  not  necessary 
that  the  statute  of  limitations  should  be  specially  pleaded,  the 
facts  out  of  which  it  arises  being  stated  in  the  answer  (Code, 
§  3783) ;  but,  if  the  statute  is  not  properly  pleaded,  the  greater 
part  of  the  claim  is  a  stale  demand,  and  this  defense  arises  on 
the  proof. — Johnson  v.  Johnson,  5  Ala.  90 ;  James  v.  James,  55 
Ala.  525 ;  Nettles  v.  Nettles,  67  Ala.  599.  The  facts  of  this 
case  show  with  peculiar  force  the  justness  and  propriety  of  this 
equitable  defense ;  this  trustee  being  an  uneducated  man,  who 
kept  no  accounts  of  rents  or  expenses,  and  whose  estate  is  now 
sought  to  be  charged  with' an  accumulation  of  rents,  during  a 
long  period  of  time,  on  a  basis  which  few  trust  estates  have 
earned  under  the  most  prudent  management. 

Overall  &  Bestok,  contra. — The  deed  from  Millriek  to 
James  McCarthy,  which  was  accepted  by  the  latter,  creates  an 
express  trust.— 2  Story's  Equity,  §§  962-64,  974-77,  981-83. 
Such  a  trust  is  exclusively  of  equitable  cognizance,  and  the 
statutes  of  limitations  do  not  apply  to  it ;  and  if  the  statute  was 
applicable,  it  was  waived  because  not  specially  pleaded. — Boi- 
ling V.  Jones,  67  Ala.  508;  Brooks  v.  Norris,  11  Howard,  204. 
If  the  benefit  of  the  statute  had  been   properly  invoked,  the 
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averments  of  ignorance  and  fraudulent  concealment  would 
avoid  its  operation ;  and  these  averments  are  fully  sustained  by 
the  proof.  The  heirs  were  properly  joined  as  defendants  with 
the  administratrix,  because  there  was  a  deficiency  of  personal 
assets,  and  they  were  interested  in  the  account  to  be  stated,  the 
lands  being  liable  for  the  debt  after  the  personalty  was  ex- 
hausted.—Story's  Eq.  PI.  §§  172-3.  That  the  bill  was  not 
multifarious,  see  cases  cited  in  1  Brickell's  Digest,  719,  §  1158. 

SOMERVILLE,  J. — An  express  trust,  as  distinguished  from 
one  that  is  merely  implied  by  law,  is  a  trust  created  by  the  di- 
rect and  positive  act  of  a  party,  manifested  by  some  instrument 
of  writing,  whether  by  deed,  will,  or  otherwise. — 2  Story  Eq. 
Jur.  §  980.  Every  trust  is  clearly  of  this  class,  where  the  legal 
title  of  property  is  conveyed  to  a  trustee,  to  be  held  by  him  for 
the  benefit  of  another,  no  particular  words  or  formality  being 
required  for  its  creation. — 1  Peri-y  on  Trusts,  §  82 ;  Law  of 
Trusts  (Tiif.  &  Bui.)  11  ;  2  Story's  Eq.  Jur.  §  980 ;  Cressicell  v. 
Jones,  68  Ala.  420. 

There  can  be  no  question  of  the  fact,  in  our  opinion,  that  the 
appellants'  intestate,  James  McCarthy,  was  the  trustee  of  an 
express  trust,  under  the  plain  construction  of  the  two  deeds  by 
which  was  conveyed  to  him  the  lot  of  land  described  in  com- 
plakiant's  bill.  The  deed  from  Kichard  Mill  rick,  designed  as 
a  marriage-settlement  for  his  intended  wife,  expressly  declares, 
m  t\\(i  hahendmn  c\2iX\Be,  that  he  was  to  hold  the  lot  "upon 
trust  and  confidence,^''  and  "for  the  sole  use,  profit  and  benefit 
of  Mary  Lahey,"  the  mother  of  the  complainant,  during  her 
life  ;  and  words  are  used  which  unquestionably  create  a  remain- 
der in  the  complainant,  she  being  the  sole  surviving  heir  of  her 
mother  by  the  contemplated  marriage. — May  v.  Ritchie,  65 
Ala.  602.  The  nature  of  the  trust  is  still  further  emphasized 
by  the  deed  of  Mary  Millrick,  by  which  she  sold  and  conveyed 
her  life-estate  in  the  property  to  McCai-thy,  her  trustee,  with 
an  express  declaration  that  he  was  to  surrender  it  to  the  com- 
plainant upon,  the  grantor's  death.  We  find  in  the  contents  of 
these  written  instruments  every  element  which  goes  to  charac- 
terize an  express  trust,  under  the  definition  which  we  have 
above  stated.  Upon  their  execution  and  delivery,  the  legal 
title  of  the  entire  property  became  vested  in  .lames  McCarthy, 
for  the  benefit  of  himself  during  the  life  of  Mary  Millrick,  with 
equitable  remainder  of  the  usufruct  in  favor  of  complainant, 
with  the  right  of  possession  also  in  the  trustee,  and  the  inci- 
dental power  to  collect  the  rents  and  profits.  Among  the  most 
common  class  of  express  trusts  are  those  created  by  marriage- 
settlements,  as  also  conveyances  to  trustees  to  receive  the  rents 
Vol.  mxit. 
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of  the  trust  property,  to  be  applied  to  the  use  of  designated 
beneficiaries. 

In  this  view  of  the  case,  it  is  immaterial  whether  the  statute 
of  limitations  M-as  properly  pleaded  or  not,  inasmuch  as  this 
defense  has  no  application  to  express  trusts  of  this  particular 
character.— 2  Brick.  Dig.  217,  §  10 ;  2  Perry  on  Trusts,  §  863. 
The  possession  of  the  trustee  is  considered  to  be  also  the  posses- 
sion of  the  beneficiary,  and,  consequently,  is  not  hostile  or  ad- 
verse within  the  ineaning  of  the  statute,  until  tliere  is  an  open 
disavowal  of  the  tnist,  which  must  be  brought  home  to  the  knowl- 
edge of  the  beneficiary  with  unquestionable  certainty.  Until 
this  is  done,  no  length  of  time,  less  than  twenty  years,  will 
operate  as  a  bar;  and  this  rule  of  twenty  years  is  one  of  pre- 
sumptive evidence,  based  on  tlie  doctrine  of  prescription,  and 
not  upon  the  statutes  of  limitation. — Garrett  v.  Gat^ett,  69 
Ala.  429 ;  2  Perry  on  Trusts,  §  863 ;  Law  of  Ti'usts  (Tiff.  & 
Bui.),  T16,  It  is  true  that  there  are  some  cases,  of  mere  money 
trusts,  where  the  remedy  at  law  and  that  in  equity  are  concur- 
rent, and  the  statute  nf  limitations  has  been  adjudged  to  apply 
alike  in  both  forums. — Maury  v.  Mason,,  8  Port,  222  ;  Wood  v. 
Wood^  3  Ala.  756.  But  it  seems  generally  settled,  that  the 
statute  is  no  defense  to  such  express  or  direct  trusts  as  are 
peculiarly  and  exclusively  the  subjects  of  equity  jurisdiction, 
and  are  subsisting,  recognized  and  acknowledged,  as  between 
the  trustee  and  cestui  que  trust. — Maury  v.  Mason,  s-upra. 

In  Pinkston  v.  Brewster,  14  Ala,  315,  we  have  a  case  essen- 
tially similar  in  principle  to  the  one  in  hand.  There,  certain 
property  had  been  conveyed  to  the  defendants  as  trustees  in  a 
deed  of  trust.  They  sold  the  property  under  the  power  con- 
ferred in  the  deed,  and  misapplied  the  proceeds.  Upon  bill 
filed  against  them  by  the  beneficiaries,  it  was  held  that  the 
trust  was  a  direct  one,  peculiarly  and  exclusively  cognizable  in 
a  court  of  equity,  and  that  the  statute  of  limitations  of  six 
years  was  no  bar  to  the'  suit.  The  general  rule,  as  stated  by 
Mr,  Perry  in  iiis  work  on  Trusts,  seems  to  be,  that  ''where  the 
cestui  que  trust  seeks  an  account  of  the  rents  and  profits  from 
an  exp'ess  trustee,  there  is  no  limitation  of  tinie,  as  the  statute 
of    limitations  does  not  apply."     If  the  claim   to   rents  and 

i)rofits  rests   upon  the  lefjal  title,  the  remedy  may  be  then  at 
aw,  and  the  legal  limitation  be  adjudged  applicable. — 2  Perry 
on  Trusts,  §  871, 

It  is  insisted,  however,  that  the  trust  assumed  by  James  Mc- 
Carthy terminated  in  September,  1876,  when  he  conveyed  the 
corpus  of  the  trust  property  to  complainant,  upon  the  occasion 
of  her  marriage,  and  that  it  does  not,  therefore,  come  within 
the  above  rule,  as  being  yet  subsisting  and  acknowledged.  We 
understand  the  rule  to  be,  that  a  trustee  may,  of  course,  be  dis- 
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charged  from  his  fiduciary  relation,  either  by  the  expiration,  or 
by  the  full  performance  of  the  entire  trust.  This  involves  the 
duty  of  a  settlement  between  him  and  the  cestui  que  trust, 
accompanied  with  a  conveyance  or  transfer  of  the  trust  prop- 
erty according  to  the  terms  of  the  trust. — 2  Perry  on  Trusts, 
§§  921-922.  It  can  not  be  justly  contended,  that  there  was 
any  thing  resembling  a  settlement  of  the  trust  in  this  case. 
The  evidence  shows  that  the  complainant  was  kept  in  igno- 
rance of  her  ownership  of  the  trust  property,  during  the  entire 
period  of  her  minority.  "When  the  deed  was  delivered  to  her 
by  McCarthy,  it  was  under  the  ostentatious  guise  of  a  mere 
gift,  or  benefaction.  Nothing  was  disclosed  as  to  the  trust 
nature  of  the  property,  and  hence  nothing  was  known  as  to 
the  rents,  which  had  for  so  many  years  been  collected  and  ap- 
propriated by  tlie  simulated  donor,  during  the  period  of  time 
wlien  the  legal  title  to  the  trust  property  was  in  him.  It  would 
be  in  the  very  teeth  of  equity  and  good  conscience  to  call  this 
an  accounting  to  the  cestui  que  trust',  and  the  trustee  can  not 
be  discharged,  until  he  has  accounted  in  such  a  manner  as  the 
court  shall  consider  that  he  ought  to  have  done. —  Wedderburn 
V.  Wedderburn^  4  Myl.  &  Cr.  53  ;  Beckford  v.  Wade,  17  Vesey, 
100  ;  Law  of  Trusts '(Tiff.  &  Bui.),  715-716.  All  express  trusts 
of  this  character  must  be  regarded  as  continuing  to  subsist, 
until  there  is  an  open  disavowal  or  repudiation  of  the  trust,  by 
clear  and  unequivocal  words  or  conduct  on  the  part  of  the 
trustee,  and  this  is  brought  to  the  notice  or  knowledge  of  the 
cestui  .que  trust. — 2  Perry  on  Trusts,  §  864.  Until  there  is  a 
settlement  of  the  trust,  or  an  open  and  unmistakable  repudia- 
tion of  it,  it  can  not,  in  the  absence  of  expiration,  be  regarded 
otherwise  than  as  subsisting.  It  has  been  said,  that  it  is  the 
duty  of  the  trustee,  if  he  intends  to  claim  the  estate,  to  resign 
the  trust,  and  deliver  over  the  possession  which  he  received  as 
trustee. — 2  Perry  on  Trusts,  §  863.  As  to  the  rents  collected 
and  misappropriated  by  McCarthy,  we  are  of  opinion  that  the 
trust,  under  the  circumstances  of  this  case,  had  not  terminated, 
and  that  the  statute  of  limitations  of  six  years  was  no  bar  to 
their  recovery.  To  permit  an  express  trustee  to  escape  liability 
by  conveying  to  the  cestui  que  trust  the  corpus  of  the  trust 
property,  and  at  the  same  time  to  secretly  withhold  the  rents, 
would  be  to  allow  an  unwarrantable  fraud  upon  the  jurisdiction 
of  the  Chancery  Court. 

We  are,  furthermore,  of  opinion  that  the  averments  of  fraud 
are  sufficiently  sustained  by  the  proof,  to  take  the  present  case 
out  of  the  operation  of  the  statute  of  limitations,  even  if  it  be 
applicable  upon  general  principles.  The  statute  allows  the  ag- 
grieved party  twelve  months  within  which  to  sue  after  the  dis- 
covery of  "  the  facts  constituting  the  fraud." — Code,   1876, 

Vol.  lixit. 
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§  3242;  Porter  v.  Smith,  65  Ala.  169.  The  evidence  strongly 
supports  the  averment  of  complainant's  entire  ignorance  of 
her  rights  until  within  a  few  months  before  the  filing  of  the 
present  bill.  The  trust  in  McCarthy  was  created  before  the 
birth  of  complainant,  and  he  is  shown  to  have  purchased 
the  life-estate  in  the  trust  property  from  Mrs.  Millrick  when 
the  complainant  was  an  infant  of  tender  years,  residing  with 
him  beneath  his  roof,  as  a  member  of  his  family,  and  under 
his  care  and  maintenance.  This  property  he  claimed  as  his 
own,  collecting  and  appropriating  the  rents  as  if  he  were  the 
owner  of  them  in  fee-simple.  Upon  the  marriage  of  the  com- 
plainant, he  made  what  purported  to  be  a  mere  gift  of  the 
trust  property  to  her,  which,  of  itself,  was  a  re-assertion  of  his 
private  ownership,  and  a  misrepresentation  of  the  capacity  in 
which  he  really  lield  it,  which  was  that  of  a  trustee  for  the 
complainant.  These  facts,  under  all  the  circumstances,  must 
be  construed  as  a  fraudulent  concealment  of  the  cause  of  action 
on  the  part  of  McCarthy.  The  evidence  satisfies  us  that  com- 
plainant was  excusably  ignorant  of  the  existence  of  the  trust 
until  the  trust  deeds,  which  were  found  among  the  papers  of 
the  trustee  after  his  death,  w'ere  brought  to  light,  and  delivered 
to  her  as  muniments  of  her  title  to  the  trust  property.  These 
deeds,  it  is  true,  were  recorded,  one  of  them  as  far  back  as  the 
year  1852,  and  the  other  about  three  years  later.  We  do  not 
think,  however,  that  the  constructive  notice  of  the  nature  of 
McCarthy's  possession,  as  imported  by  these  deeds,  should 
charge  the  complainant  with  a  knowledge  of  her  rights..  The 
blind  ignorance  in  which  she  seems  to  have  been  kept,  by  the 
fraudulent  conduct  of  her  trustee,  was  sufficient  to  drown  all 
suspicion  of  unfairness,  and  stupify  the  activity  of  inquiry, 
particularly  in  view  of  the  fact  of  her  infancy,  her  position  of 
dependence,  and  the  relations  of  confidence  existing  between 
her  and  McCarthy,  with  its  attendant  influence  exerted  by  these 
facts. — 2  Perry  on  Trusts,  §  867  ;  James  n.  James,  55  Ala.  525  ; 
Johnson  V.  Johnson,  5  Ala.  90;  Morgan  v.  Morgan,  69  Ala.  80. 
It  is  contended  that  the  Chancery  ^ourt  has  no  jurisdiction 
in  this  case,  because  the  complainant  did  not  first  exhaust  her 
remedies  at  law,  by  obtaining  a  judgment  in  a  court  of  law, 
and  pursuing  to  insolvency  the  personal  representative  of  the 
deceased  debtor  and  the  sureties  on  her  administration  bond. 
This  is  undoubtedly  the  established  rule,  where  the  creditor  of 
a  decedent  invokes  the  jurisdiction  of  a  court  of  equity,  in 
order  to  subfbct  lands,  descended  or  devised,  to  the  payment  of 
a  debt  of  the  deceased  owner,  and  there  is  no  other  separate 
and  distinct  groutid  of  equity  jurisdiction  shown  by  the  com- 
plainant's bill. — Scott  V.  Ware,  64  Ala.  174,  and  cases  cited. 
The  court  here,  however,  having  taken  jurisdiction  of  the  case, 
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upon  the  distinct  ground  of  bringing  a  trustee  to  an  account 
of  his  trust,  will  make  its  jurisdiction  effectual  for  the  purposes 
of  complete  relief,  and  will  not  drive  the  complainant  to  a 
court  of  law,  that  he  may  first  establish  his  claim,  by  obtaining 
judgment  with  the  return  of  nulla  hona  against  the  adminis- 
tratrix and  her  sureties.  This  could  be  required  only  on  the 
false  theory,  that  a  court  of  equit}'  will  decline  jurisdiction  of 
trusts,  unless  there  be  an  additional  or  superadded  ground  of 
jurisdiction,  at  least  in  cases  of  the  present  character. — John- 
son (&  Seats  V.  Sm.itK's  Adni'r,  70  Ala.  108  ;  Shipman  v.  Fur- 
niss^  69  Ala.  555;  Dargan  v.  Waring^  11  Ala.  988.  The  bill 
avers  that  the  estate  of  the  deceased  trustee  consisted  entirely 
of  real  estate,  and  that  he  owned  no  personal  property  liable  to 
the  satisfaction  of  his  debts,  and  owed  no  other  debt  than  that 
due  the  complainant ;  and  these  facts  are  not  denied  in  the 
answer. 

There  is  no  misjoinder  of  parties  defendant  to  the  bill.  The 
.purpose  of  the  bill  is  to  establish  a  trust  claim  against  the  de- 
cedent's estate,  so  as  to  bind  the  realty  of  which  he  died  seized. 
The  heirs  were  interested  in  the  taking  of  this  account,  as  the 
real  estate  in  their  hands  was  an  auxiliary  fund  liable  to  be 
charged  with  the  debt  in  the  absence  of  any  personal  property, 
which  was  a  primarv  fund  for  this  purpose. — Story's  Eq.  PI. 
(9th  Ed.)  §§  172-173;  Steele  v.  Steele's  Adm\,  64  Ala.  438. 
They  were  therefore  proper,  if  not  indispensable  parties,  and 
had  a  right  to  make  any  defense  against  the  claim  which  would 
have  been  available  to  the  personal  representative.  It  is  no 
objection  that  the  judgment  precludes  them  from  such  defenses 
upon  an  application  by  the  administrator  to  the  Probate  Court 
to  sell  the  lands  of  the  decedent  to  pay  the  debt.  This  was 
the  very  purpose  for  which  they  were  made  parties,  so  as  to 
prevent  unnecessary  litigation. 

There  is  nothing  in  the  suggestion  as  to  the  bill  being  multi- 
farious. Where  a  bill  is  not  rendered  multifarious  by  an  alter- 
native statement  of  facts,  it  cannot  be  rendered  so  by  an  erro- 
neous prayer,  invoking  ^me  particular  relief  to  which  the 
complainant  is  shown  not  to  be  entitled.  It  is  the  distinct  and 
unconnected  nature  of  the  several  matters  stated  by  way  of 
fact  in  the  bill,  and  not  the  redundancy  of  the  prayer  for 
relief,  which  renders  it  objectionable  on  the  ground  of  multi- 
fariousness. 

The  decree  of  the  chancellor  is  affirmed. 
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Allen  V.  The  State. 

Indictment  for  Forgery. 

1.  Forgery  of  order  on  merchant,  for  goods. — A  writing  addressed  to  a 
mercantile  firm,  in  these  words,  "  Let  A.,  the  bearer,  have  what  articles 
he  wants,  and  present  bill  to  be  paid  on  1st  of  month  at  my  office," 
signed  "  George  SpanUUng,  steamboat  agent,"  is  an  instrument  by  which 
a  pecuniary  demand  or  obligation  purports  to  be  created  (Code,  ^  4340), 
and  the  false  making  of  which,  with  intent  to  defraud,  is  forgery  in  the 
second  degree. 

2.  Sufficiency  of  indictment. — An  indictment  which  charges  that  the 
defendant,  "with  the  intent  to  injure  or  defraud,  did  falsely  make  or 
forge  an  instrument"  (or  "  an  instrument  in  writing  purporting  to  be 
the  act  of  George  S."),  *'  in  words  and  figures  substantially  as  follows," 
setting  out  a  written  order  the  false  making  of  which  is  forgery  in  the 
second  degree,  is  sufficient. 

3.  Organization  of  petit  jury;  objection  to  action  of  court  made  at  in- 
stance of  objector. — In  a  criminal  case,  the  defendant  can  not  be  heard  to 
complain  on  error,  that  the  court  ordered  more  than  the  necessary  num- 
ber of  talesmen  to  be  summoned  to  complete  the  petit  jury,  when  the 
record  affirmatively  shows  that  this  was  done  at  his  instance  and  re- 
quest. 

4.  Proof  and  presumption  as  to  fraudulent  intent  hnd  forgery. — There 
being  no  proof  of  the  existence  of  the  forged  order,  until  it  was  pro- 
duced by  tlie  defendant  and  credit  for  goods  obtained  by  him  on  the  faith 
of  it,  the  jury  may  infer  an  intent  on  his  part  to  defraud,  and,  if  necessary, 
that  he  forged  the  paper. 

5.  Charge  asked,  not  shown  to  have  been  in  writing. — The  refusal  of  a 
charge  asked,  which  is  not  shown  to  have  been  asked  in  writing,  is  not  a 
r^ersible  error. 

D.  Charges  given,  but  not  shown  to  have  been  so  indorsed. — It  is  not 
necessary  that  the  record  shall  affirmatively  show  that  charges  given  on 
request,  or  refused,  were  indorsed  as  required  by  the  statute  (Code,  § 
3109) ;  in  the  absence  of  a  recital  to  the  contrary,  and  exception  duly  re- 
served on  account  of  it,  this  court  will  presume  that  the  charges  were 
properly  so  indorsed. 

«> 

From  the  City  Court  of  Mobile. 

Tried  before  the  Hon.  O.  J.  Semmes. 

The  indictment  in  tliis  case  was  for  tlie  forgery  of  an  order, 
or  instrument  of  writing,  in  these  words :  "  Toyisnuire  <&  Craft: 
Let  Mr.  Allen,  the  bearer,  have  what  articles  he  wants  ;  present 
bill  to  be  paid,  on  1st  of  month,  at  my  office;"  which  was  dated 
April  lOtli,  1883,  and  purported  to  be  signed  by  "  Gem'ge 
Spaxdding,  steamboat  agent."  The  first  count  of  the  indict- 
ment charged  that  the  defendant,  "  with  the  intent  to  injure  or 
defraud,  did  falsely  make  or  forge  an  instruuient  in  writing, 
purporting  to  be  the  act  of  George  Spaulding,  in  words  and 
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figures  substantially  as  follows,"  setting  it  out ;  and  the  second 
count,  that,  with  intent  to  injure  or  defraud,  he  "  did  falsely 
make  or  forge  an  instrument  in  writing,  in  words  and  figures 
substantially  as  follows,"  setting  it  out,  and  adding,  *'  meaning 
thereby  that  said  instrument  was  an  order  from  George  Spauld- 
ing,  on  Tonsmeire  &  Craft,  for  groceries."  The  defendant  de- 
murred to  each  count  of  the  indictment,  on  these  several 
grounds  as  specified  :  1st,  "  because  said  instrument  therein  set 
forth,  and  alleged  to  be  forged,  is  invalid  on  its  face,  creates  no 
liability  on  any  one,  has  no  legal  tendency  to  effect  a  fraud, 
and  can  not  be  the  subject  of  forgery;'  2d,  "because  said  in- 
strument creates  no  legal  liability  against  any  one  whatever ;" 
3d,  "  because  said  indictment  charges  no  criminal  offense  what- 
ever." The  court  overruled  the  demurrer,  and  the  defendant 
then  pleaded  not  guilty. 

In  the  organization  of  the  petit  jury,  as  the  minute-entry 
recites,  "  it  appearing  to  the  court  that,  by  reason  of  challenges, 
the  jury  is  reduced  to  less  than  twelve,  to-wit,  eleven,  the  court  or- 
dered the  clerk  to  draw  from  the  jury-box,  in  open  court,  two 
names  from  which  to  complete  the  jury  ;  and  at  the  suggestion 
of  the  defendant  by  his  attorney,  and  of  the  solicitor  for  the 
State,  the  court  ordered  that  five  names  should  be  drawn  in 
place  of  two,  and  in  compliance  with  said  order  the  clerk  drew 
from  the  box,  in  open  court,  the  following  persons;"  and  all 
of  these  persons  being  summoned,  but  a  competent  juror  not 
being  obtained  from  among  them,  the  court  again  ordered  two 
talesmen  to  be  summoned,  but  increased  the  number  to  seven, 
at  the  instance  of  the  defendant's  attorney  and  the  solicitor ; 
and  out  of  these  seven  persons  the  jury  was  completed.  On 
the  trial,  as  appears  from  the  bill  of  exceptions,  the  State  pro- 
duced the  written  instrument  alleged  to  have  been  forged,  atid 
introduced  George  Spaulding  as  a  witness,  who  testified,  "  that 
he  did  not  write  or  sign  said  order,  nor  was  it  written  or  signed 
by  his  authority  ;  that  he  was  a  steamboat  agent,  and  had  been 
for  more  than  a  year,  and  sometimes  made  purchases  from 
Tonsmeier  &  Craft,  whom  he  knew ;  and  that  the  defendant 
w^as  working  for  him  at  the  time  said  order  purports  to  have 
been  written  and  signed."  The  defendant  objected  to  the  ad- 
mission of  the  order  as  evidence  on  this  testimony,  and  ex- 
cepted to  the  overruling  of  his  objection.  The  State  then 
introduced  Henry  Tonsmeier  as  a  witness,  w^ho  was  a  member 
of  the  said  firm  of  Tonsmeier  &  Craft,  and  who  testified,  "that 
the  defendant  came  to  their  store  on  Dauphin  street,  during 
last  April,  and  asked  if  they  would  let  him  have  some  grocer- 
ies, if  lie  would  get  an  order  from  Mr.  George  Spaulding ;  that 
witness  replied,  '  Yes,  if  you  will  get  such  order,'  or  words  to 
that  effect ;  that  defendant  returned  a  few  days  afterwards,  with 
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said  order,  and  witness  tlien  let  liim  have  two  or  three  dollars 
worth  of  groceries  on  said  order ;  that  he  would  not  have  let 
defendant  have  goods,  if  he  had  not  presented  the  order ;  that 
defendant  got  goods  from  them  several  times  subsequent  to  the 
presentation  of  said  order;  and  that  he  did  not  know  whether 
the  bill  had  ever  been  presented  to  Mr.  Spaulding,  nor  whether 
it  had  V)een  paid."  On  the  part  of  the  defendant  it  was  proved 
that  he  had  paid  the  account  for  the  goods  which  he  had  ob- 
tained from  said  Tonsmeier  &  Craft ;  and  the  receipt  was  pro- 
duced, which  was  dated  May  1st,  1883.  He  also  adduced 
evidence  of  his  good  character. 

"  This  being  all  the  evidence,  the  State  requested  the  court 
to  give  the  following  charges :  1.  'If  the  evidence  shows  that  a 
person  knowingly  and  willfully  does  an  act,  the  probable  con- 
sequences of  which  would  be  to  injure  or  defraud,  the  jury 
may  infer  a  fraudulent  intent.'  2.  'T^he  jury  may  infer  that  the 
defendant  did  himself  forge  the  purported  order,  if  they  be- 
lieve from  the  evidence  that  he  uttered  and  published  it  as  true, 
knowing  it  to  have  been  forged.'  The  court  gave  each  of  said 
charges,  and  the  defendant  then  and  there  excepted  to  the  giv- 
ing of  each  of  said  charges;  and  the  defendant  then  requested 
the  court  to  give  the  following  charge  :  'The  court  charges  the 
jury,  that  Mr.  George  Spaulding  could  not  have  been  injured 
m  any  way  by  forging  his  name  to  said  instrument.'  The  court 
refused  to  give  said  charge,  and  the  defendant  then  and  there 
excepted." 

The  jury  returned  a  verdict  of  "guilty  as  charged  in  the  in- 
dictment," and  the  court  thereupon  sentenced  the  defendant  to 
hard  labor  for  the  county  for  the  term  of  two  years.  Before 
sentence,  the  defendant  moved  in  arrest  of  judgment,  on  ac- 
count of  alleged  defects  in  the  indictment,  error  in  the  charges 
of  the  court,  and  the  insufficiency  of  the  verdict ;  and  an  excep- 
tion was  reserved  by  him  to  the  overruling  of  this  motion. 

Jemison  &  Fekguson,  for  the  appellant. 

H.  C.  Tompkins,  Attorney-General,  contra. 

STONE,  J. — The  instrument  described  in  the  indictment  is 
one  by  which  a  pecuniary  demand  or  obligation  purports  to  be 
created,  and  the  false  making  of  it,  with  intent  to  defraud,  is 
forgery  in  the  second  degree. — Code  of  1876,  §  4340.  And 
the  indictment  is  sufficient. — Johnso'/i  v.  The  State,  35  Ala.  370 ; 
Thompson  v.  The  /State,  49  Ala.  16 ;  Jones  v.  State,  50  Ala.  161 ; 
Rembert  v.  The  State,  53  Ala.  467  ;  Anderson  v.  The  State,  65 
Ala.  553  ;  Bromn  v.  The  State,  52  Ala.  345. 

It  is  here  objected,  that  the  City  Court  ordered  too  many 
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additional  jurors  to  be  drawn  and  summoned,  to  supply  the 
deficiency  in  the  panel  of  the  petit  jury.  The  record  shows, 
afiirmatively,  that  this  was  done  at  the  express  request  of  the 
defendant,  and  that  he  did  not  except  to  the  action  of  the 
court.  If  there  is  any  thing  in  this  objection,  the  defendant 
has  precluded  himself  from  urging  it,  by  himself  causing  the 
act  to  be  done  which  he  now  seeks  to  review. — Leonard  v.  The 
State,  m  Ala.  461 ;  Shelton  v.  The  State,  73  Ala.  5. 

Each  of  the  afiirmative  charges  given  at  the  instance  of  the 
State's  solicitor,  is  free  from  error.  There  is  no  testimony 
tending  to  show  any  custody,  or  even  the  existence  of  the 
forged  order,  until  it  was  produced  by  the  defendant,  and  credit 
obtained  on  the  strength  of  it.  In  this  state  of  the  proof,  the 
jury  were  authorized  to  infer  an  intent  to  defraud,  and,  if 
necessary,  that  the  defendant  himself  forged  the  paper. 
Clark's  Manual,  §  1174  ;  Harrison  v.  The  State,  36  Ala.  248 ; 
McGuire  v.  The  State,  37  Ala.  160. 

The  charge  moved  for  by  defendant,  is  not  shown  to  have 
been  asked  in  writing.  This  justified  its  refusal,  whether  it 
asserted  a  legal  truism  or  not.  But  the  charge  was  properly 
refused,  even  if  it  had  been  asked  in  writing. 

There  is  nothing  in  the  other  objections  urged.  It  is  not 
shown  that  the  City  Court  did  not  indorse  and  sign  the  charges 
given  and  refused,  as  it  was  its  duty  to  do.  We  can  not  pre- 
sume error.  If  it  was  desired  to  raise  this  question,  there 
should  have  been  an  exception  in  the  court  below. — Tyree  v, 
Parham,  66  Ala.  424. 

Affirmed. 


McMillan  v.  Otis. 

Action  for  Rent,  hy  Assignee  of  Lease. 

1.  Assignment  of  lease;  variance. — In  an  action  for  rent  reserved  by  a 
written  lease,  a  sole  plaintiff  suing  as  the  assignee,  a  recovery  can  not 
be  had  on  proof  of  an  assignment  to  a  partnership  of  which  he  is  a 
member. 

2.  Mortgagee's  right  to  possession,  or  use  and  occupation.— A.  mort- 
gagee, or  trustee  in  a  deed  in  the  nature  of  a  mortgage,  is  entitled  to  the 
immediate  possession,  and  may  maintain  an  action  for  use  and  occupa- 
tion against  the  tenant  in  possession,  unless  the  mortgage  contains  some 
stipulation,  express  or  implied,  postponing  his  right  to  take  possession; 
but,  where  the  mortgage  contains  an  express  stipulation,  that  it  shall  be 
void,  if  the  secured  notes  are  paid  at  maturity,  and  that  if  the  mortgagor 
"  shall  fail  to  pay  said  notes  at  their  maturity,  then  it  shall  be  lawful  for 
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the  said3I.  [mortgagee]  to  take  possession  of  said  lands,"  his  right  to 
take  possession  is,  by  clear  implication,  deferred  until  the  maturity  of 
the  notes. 

Appeal  from  the  Circuit  Court  of  Mobile. 

Tried  before  the  Hon.  Wm.  E.  Clark?:. 

This  action  was  brought  by  McMillan  &  Sons,  a  partnership 
suing  in  their  firm  name,  against  "William  Otis,  to  recover  the. 
sum  of  $1,708.30,  the  rent  reserved  by  a  written  lease  executed 
by  and  between  J.  F.  Jewett,  as  lessor,  and  said  William  Otis 
as  lessee,  and  alleged  to  be  payable,  in  quarterly  installments, 
between  the  1st  of  June,  1876,  and  the  1st  December,  1877. 
The  action  was  commenced  on  the  22d  December,  1877,  The 
original  lease  from  Jewett  to  Otis  was  dated  May  20th,  1859, 
and  was  for  the  term  of  one  year,  to  commence  on  June  Ist, 
1859  ;  but  it  contained  an  express  stipulation  that  Otis  should 
have  "  the  privilege  of  renting  said  land,  mill  and  improve- 
ments, from  year  to  year  afterwards,  for  the  space  of  ten  years, 
at  the  annual  rent  of  one  thousand  dollars,  payable  in  quarterly 
installments  as  above ;"  and  it  was  renewed  on  the  Ist  June, 
1860,  for  the  term  of  ten  years,  and  again  on  the  4th  March, 
1870,  for  an  additional  term  of  ten  years ;  each  of  these  renewals 
being  evidenced  by  writing  indorsed  on  the  back,  to  which  the 
signatures  and  seals  of  both  parties  were  affixed.  On  the  16th 
March,  1876,  Jewett  assigned  and  transferred  the  lease,  by  in- 
dorsement under  his  hand  and  seal,  to  E.  C.  Lyles,  who,  on  the 
29tli  May  following,  by  writing  indorsed  on  it,  re-assigned  and 
transferred  his  interest  back  to  Jewett ;  and  on  the  same  day, 
May  29th,  1876,  by  written  indorsement,  for  value  received, 
Jewett  transferred  all  his  "  right,  title  and  interest  in  said  within 
lease  to  M.  M.  McMillan  &  Sons,"  plaintiffs. 

On  the  12th  March,  1872,  while  Otis  was  in  possession  of 
the  premises  under  the  second  renewal  of  his  lease,  Jewett 
conveyed  the  prenjises  by  deed  of  trust  to  Henry  Bernstein,  to 
secure  a  debt  due  to  Mrs.  Caroline  Schonfield ;  and  default 
having  been  made  in  the  payment  of  the  secured  debt,  Bern- 
stein sold  the  property,  on  April  16th,  1874,  under  a  power 
contained  in  the  deed,  and  made  a  conveyance  to  S.  Yogel  as 
the  purchaser.  On  the  1st  May,  1874,  Vogel  and  wife,  by 
quit-claim  deed,  conveyed  the  property  to  said  Otis,  on  the 
recited  consideration  of  $5,340  in  hand  paid  ;  and  on  the  16th 
March,  1876,  Jewett,  having  redeemed  from  Otis,  received 
from  him  and  his  wife  a  quit-claim  deed  for  the  premises.  On 
the  same  day,  March  16th,  1876,  Jewett  conveyed  the  property, 
by  quit-claim  deed,  to  E.  C.  Lyles,  from  whom  he  had  obtained 
the  money  to  make  the  redemption;  and  Lyles,  on  the  15th 
April,  executed  to  Otis  a  lease,  or  agreement  for  a  lease,  in 
36 


662  SUPREME   COURT  [Dec.  Term, 

[McMillan  v.  Otis.] 

these  words  :  "  I  agree  to  lease  the  property  to  William  Otis, 
for  ten  years,  for  $850  a  year,  payable  quarterly ;  said  Otis  to 
repair  the  wharf,  and  keep  it  in  repair  during  the  continuance 
of  the  lease,  free  of  expense  to  me.  If  J.  F.  Jewett  redeems 
before  16th  March,  1877,  then  this  agreement  to  be  null  and 
void,  and  of  no  effect ;  and  if  said  Jewett  does  redeem  before 
16th  March,  1877,  then  said  Otis  is  to  be  paid  for  any  improve- 
ments and  repairs  on  the  wharf.  William  Otis  has  a  right  and 
permission  to  purchase  the  property,  at  any  time  within  three 
years,  for  $6,500,  provided  J.  F.  JTewett  does  not  redeem  or 
purchase  before  16th  March,  1877."  On  the  20th  May,  1876, 
Lyles  and  wife,  by  quit-claim  deed,  conveyed  the  property 
back  to  Jewett,  who  had  borrowed  the  money  to  pay  for  it 
from  McMillan  &  Sons,  or  had  procured  it  on  their  negotiable 
promissory  notes  payable  in  bank ;  and  to  secure  the  payment 
of  these  several  notes,  which  M'ere  all  dated  May  24th,  1876, 
and  payable  nine,  twelve,  fifteen,  and  eighteen  months  after 
date,  Jewett  conveyed  the  property,  by  deed  of  trust  in  the 
nature  of  a  mortgage,  to  M.  M.  McMillan,  one  of  the  partners 
of  the  said  firm.  This  mortgage,  or  deed  of  trust,  was  dated 
May  24th,  1876,  and  after  reciting  said  indebtedness,  and  de- 
scribing the  notes,  was  conditioned  as  follows:  "Now,  if  the 
said  J.  F.  Jewett,  his  heirs  or  assigns,  shall  well  and  truly  pay, 
or  cause  to  be  paid,  to  said  M.  M.  McMillan  the  amount  of 
their  said  notes  at  maturity,  then  this  deed  shall  be  void,  and 
of  no  further  effect ;  but,  if  the  said  Jewett  shall  fail  to  pay  to 
said  M.  M.  McMillan,  or  his  assignee  or  agent,  the  amount  of 
the  said  notes  at  their  maturity,  then  it  shall  be  lawful  for  the 
said  M.  M.  McMillan  to  take  possession  of  the  above  described 
lands  and  improvements,"  and  sell  them  after  giving  notice  as 
prescribed. 

The  defendant  denied  his  liability  to  pay  the  rent  sued  for, 
on  the  ground  that  the  lease  became  merged  in  the  fee  when 
he  obtained  a  conveyance  from  Yogel,  the  purchaser  at  the  sale 
made  by  Bernstein  as  trustee ;  and  this  defense  was  sustained 
by  this  court  on  the  former  appeal,  Stone,  J.,  dissenting. 
Otis  V.  McMillan  &  Sons,  70  Ala.  46-62.  On  the  second  trial, 
as  the  record  now  shows,  the  defendant  pleaded  the  general 
issue,  and  several  pleas  which  set  up  the  defense  of  merger  in 
various  forms;  and  issue  was  joined  on  these  several  pleas,  after 
demurrers  to  the  special  pleas  had  been  overruled.  By  leave 
of  the  court,  and  against  the  objection  of  the  defendant,  a 
count  for  use  and  occupation  was  added  to  the  complaint;  and 
to  this  count  the  general  issue  and  the  statute  of  limitations 
were  pleaded,  and  several  special  pleas,  to  which  several  repli- 
cations were  filed.  The  opinion  of  this  court  renders  it  un- 
necessary to  state  the  pleadings  at  length. 
Vol.  lzxit. 
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On  the  trial,  as  the  bill  of  exceptions  shows,  the  plaintiffs 
read  in  evidence  the  several  conveyances  above  mentioned,  ex- 
cept the  deed  of  trust  to  McMillan,  and  then  offered  in  evidence 
the  written  lease  executed  by  Jewett  to  the  defendant,  "  with 
each  indorsement  thereon,  and  assignment  thereof;  to  which 
the  defendant  objected,  and  the  court  sustained  the  objection  ; 
and  plaintiffs  thereupon  excepted.  Plaintiffs  then  introduced 
said  J.  F.  Jewett  as  a  witness,  who  testified,  that  he  owned  the 
said  premises  at  the  time  he  executed  the  deed  to  Bernstein  as 
trustee,  and  the  defendant  was  in  possession  as  his  tenant ;  that 
he  redeemed  the  premises  within  two  years  after  the  sale  by 
Bernstein,  to-wit,  on  the  16th  March,  1876;  that  he  borrowed 
the  money  from  E.  C.  Lj'les  to  make  such  redemption,  and  paid 
the  same  to  defendant,  said  Otis,  who  had  purchased  from  Yo- 
gel ;  that  he  afterwards  borrowed  the  money  from  plaintiffs  to 
repay  Lyles,  and  gave  a  trust-deed  to  M.  M.  McMillan  to  secure 
the  repayment  of  the  money  so  borrowed."  The  plaintiffs 
then  offered  said  deed  to  McMillan  in  evidence;  to  which' the 
defendant  objected,  "  because  it  was  a  deed  to  McMillan  alone, 
and  not  to  plaintiffs  ;  which  objection  the  court  sustained,"  and 
plaintiffs  excepted.  "  Plaintiffs  then  moved  to  amend,  by  strik- 
ing out  the  firm  name  of  McMillan  &  Sons,  and  allowing  the 
case  to  stand  in  the  individual  name  of  said  M.  M.  McMillan 
as  sole  plaintiff ;"  and  this  amendment  being  allowed  by  the 
court,  the  deed  to  said  McMillan  was  admitted  in  evidence  with- 
out objection. 

"Said  Jewett  testified,  also,  that  when  he  conveyed  the 
premises  to  said  McMillan  the  defendant  was  still  in  possession  ; 
that  defendant  wrote  him  a  note,  dated  September,  1876,  ask- 
ing when  McMillan  would  be  in  town,  as  he  wanted  to  surren- 
der the  premises,  and  did  abandon  the  premises  in  the  latter 
part  of  September,  1876,  before  the  law-day  of  said  deed  to 
McMillan,  leaving  thereon  two  sticks  of  live-oak  timber,  which 
he  removed,  at  the  instance  of  witness,  in  June,  1880;  that  the 
property  was  vacant  after  defendant  left  it,  until  June,  1880, 
when  witness  took  possession  of  it  as  the  agent  of  McMillan  ; 
that  defendant  paid  no  rent  to  either  him  or  McMillan  after 
the  1.6th  March,  1876,  when  witness  redeemed  from  him,  and 
always  denied  his  liability  for  the  same.  Plaintiff  then  offered 
to  prove  the  rental  value  of  the  premises  at  the  time  said  trust- 
deed  was  made  to  him,  and  up  to  September  1,  1876 ;  but  de- 
fendant objected  to  any  proof  as  to  rents  between  the  date  and 
the  law-day  of  said  deed,  to-wit,  between  May  24th,  1876,  and 
October  24th,  1877;  which  objection  the  court  sustained,  and 
plaintiff  excepted.  Said  M'itness  testified,  also,  that  the  rental 
value  of  the  premises,  from  December,  1^77,  to  June,  1880, 
was  $1,000  per  annum.     Plaintiff  then  offered  to  prove  that, 
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at  the  time  defendant  entered  upon  the  premises,  he  did  so  un- 
der the  written  lease  above  referred  to,  and  held  the  premises 
under  said  lease  as  long  as  he  remained  in  possession  thereof. 
The  defendant  objected  to  this  parol  testimony,  and  the  court 
sustained  the  objection  ;  to  which  the  plaintiif  excepted.  The 
plaintiff  offered  no  further  testimony,  and  the  defendant  offered 
none.  The  court  charged  the  jury,  on  the  request  of  the  de- 
fendant in  writing,  that  they  must  find  for  the  defendant,  if 
they  believed  the  evidence ;  to  which  charge  the  plaintiff  ex- 
cepted." 

The  charge  given  by  the  court,  the  rulings  on  the  evidence 
to  which  exceptions  were  reserved,  and  the  several  adverse  rul- 
ings on  the  pleadings,  are  now  assigned  as  error. 

G.  B.  &  F.  B.  Claek,  Jr.,  and  H.  Austill,  for  appellant, 
contended  that  there  w?is  no  merger  of  the  lease  in  the  estate 
acquired  by  Otis  under  his  deed  from  Vogel,  because  of  the 
outstanding  statutory  right  of  redemption  in  Jewett ;  and  that 
the  agreement  to  accept  a  new  lease  was  not  an  extinguishment 
of  the  former  lease,  because  it  was  made  conditional  on  Jewett's 
failure  to  redeem.  On  this  point  they  cited  1  Washburn's  Real 
Property,  pp.  52,  62,  65,  §§  76-93 ;  Cooley's  Bla.  109,  note  9  ; 
Bacon's  Abr.  102 ;  Cook  v.  Parham  <&  Blunt,  63  Ala.  456 ; 
Southworth  v.  Soofield,  51  N.  Y.  513  ;  Huines  v.  Scruggs,  64 
Ala.  50  ;  Chitty  on  Contracts,  461.  As  to  the  right  to  recover 
under  the  count  for  use  and  occupation,  they  cited  Orommelin 
V.  Theiss,  31  Ala.  412;  Marx  v.  Marx,  51  Ala.  222;  Watford 
V.  Oates,  57  Ala.  295 ;  Woodward  v.  Parsons,  59  Ala.  625 ; 
Toomer  v.  Randoljph,  60  Ala.  356. 

G.  Y.  Overall,  and  L.  H.  Faith,  contra,  cited,  on  the  ques- 
tion of  merger,  Clift  v.  White,  15  Barbour,  9  ;  Peed  v.  Lotson, 
15  Barbour,  70  ;  Wilcox  v.  Davis,  4  Minn.  197  ;  2  Ired.  N.  C. 
301 ;  17  Iowa,  463 ;  1st  Jones  on  Mortgages,  888.  That  the 
deed  to  McMillan  was  not  admissible  as  evidence  before  the 
amendment  of  the  complaint,  they  cited  Wharton  v.  King,  69 
Ala.  365 ;  Coal  Mining  Co.  v.  Brainard,  35  Ala.  476 ;  St7^ck- 
land  V.  Burns,  14  Ala.  511;  Ulrick  v.  Pagan,  11  Ala.  529. 
That  a  recovery  could  not  be  had  for  use  and  occupation  before 
the  law-day  of  the  deed  to  McMillan. — Hall  v.  Pailway  Co., 
58  Ala.  10 ;  Scott  v.  Ware,  64  Ala.  174. 

SOMERVILLE,  J. — This  case,  when  last  before  this  court, 
on  appeal,  was  under  the  title  of  Otis  v.  McMillan  dt  Sons,  70 
Ala.  46.  The  facts  are  fully  stated  in  the  report  of  the  case, 
and  it  is  unnecessary  that  they  should  be  again  repeated  in  de- 
tail for  any  purpose  of  this  decision.     We  are  urged  by  appel- 
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lant's  counsel  to  review  the  doctrine  announced  in  that  case, 
whicli  was  decided  by  a  divided  court.  This  is  unnecessary,  in 
as  much  as  it  is  our  judgment  that  the  general  charge  given  by 
the  court  below,  in  favor  of  the  defendant,  was  correct  on  other 
and  different  principles. 

If  we  concede  that  there  was  no  merger,  or  extinguishment, 
of  the  lease  made  by  Jewett  to  the  defendant,  Otis,  but  that  it 
still. continued  in  full  force  and  effect  as  a  lease,  with  its  attend- 
ant relationship  of  landlord  and  tenant,  the  evidence  shows 
that  this  lease  was  assigned  to  McMillan  &  Sons,  and  not  to  the 
plaintiff,  M.  M.  McMillan,  alone.  The  former,  in  their  part- 
nership capacity,  were,  therefore,  the  legal  owners  of  the  lease, 
and  not  the  plaintiff.  The  plaintiff  was  not  the  sole  laud- 
lord  of  the  defend-ant,  entitled  as  such  to  the  accrued  rents,  for 
which  the  present  action  is  brought ;  but  such  rents,  if  recover- 
able at  all  on  the  strength  of  the  assigned  lease,  could  be  sued 
for  only  in  the  name  of  McMillan  &  Sons.  The  variance,  there- 
fore, between  the  allegata  and  prohata,  was  fatal  to  any  recov- 
ery based  on  rights  derived  from  the  assignment  of  the  written 
lease. 

It  is  insisted,  however,  that  the  plaintiff  was  entitled  to  recover 
for  use  and  oc(yiipatioi) ^  because  he  was  the  trustee  of  a  deed  of 
trust,  in  the  nature  of  a  mortgage,  executed  to  him  by  Jewett, 
in  May,  187C,  conveying  to  him  the  premises  in  the  occupancy 
of  the  defendant.  This  would  undoubtedly  be  true,  if  the  law- 
day  of  the  mortgage,  or  trust-deed,  had  arrived,  and  the  plaintiff, 
as  mortgagee  or  trustee,  was  entitled  to  possession  during  the 
time  when  the  defendant  was  in  possession  and  the  rents  accrued, 
and,  being  so  entitled,  he  was  active  in  making  claim  to  the  rents, 
by  giving  notice  to  the  defendant,  as  tenant  in  possession. — John- 
ston <&  Stewart  v.  Riddle,  70  Ala.  219  ;  Marx  v.  Marx^  51  Ala. 
222 ;  Knox  v.  Boston,  H8  Ala.  345. 

The  rule  as  to  mortgages,  in  this  State,  is  settled  to  be,  that 
such  a  conveyance  confers  on  the  mortgagee  a  title  under  which 
he  may  take  immediate  possesssion,  unless  there  he  some  stipu- 
lation or  agreement  in  the  mortgage,  express  or  implied,  postpon- 
ing the  mortgagee's  right  to  take  possession  until  default,  or  the 
law-day  of  the  instrument,  as  it  is  commonly  designated.  The 
decisions  are  uniform,  and  without  conflict,  on  this  point. —  Wat- 
ford  V.  Gates,  57  Ala.  290 ;  Woodicardv.  Parsans,  59  Ala.  62'5  ; 
Hutchinson  v.  Dearing,  20  Ala.  798 ;  Toomer  v.  Randolph, 
60  Ala.  356 ;  Duval  v.  McLoskey,  1  Ala.  708  ;  Knox  v.  Easton, 
38  Ala.  345. 

It  is  clear  to  our  mind,  that  the  language  of  the  mortgage  in 
question,  by  clear  implication,  defers  the  right  of  the  mort- 
gagee to  take  possession  until  the  maturity  of  the  mortgage-debt. 
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and  that  before  this  day  of  default  lie  was  not  entitled  to  claim 
the  rents. 
Affirmed. 


Mobile  4&  Spring  Hill  Railroad  Com- 
pany V.  Kennerly. 

Action  against  Tax-Collectoi\for  Money  paid  as  Taxes. 

1.  Constitutional  inhibition  against  exemption  from  taxation. — The 
constitution  of  1819,  which  was  in  force  in  1860,  contained  no  limitation 
or  restriction  upon  the  power  of  the  General  Assembly,  in  the  imposi- 
tion of  taxes,  to  make  discriminations  or  exemptions  in  favor  of  either 
individuals  or  corporations. 

2.  Charter  of  corporation;  inviolability  as  contract. — The  charter  of  a 
private  corporation,  when  accepted,  is  an  executed  contract  between  the 
State  and  the  corporators,  and  within  the  protection  of  the  constitutional 
provision,  State  and  Federal,  against  laws  impairing  the  obligation  of 
contracts ;  and  it  can  not  be  amended  or  modified  without  the  consent  of 
the  corporation,  by  subsequent  legislation,  unless  the  power  of  amend- 
ment is  expressly  reserved  in  the  charter,  or  by  some  existing  general 
law,  or  constitutional  provision. 

3.  Exemption  from  taxation,  under  charter  of  corporation. — When  an 
exemption  from  taxation,  total  or  partial,  is  claimed  by  a  private  corpora- 
tion under  its  charter,  or  act  of  incorporation,  the  courts  require  that  the 
legislative  intent  to  confer  such  exemption  shall  be  expressed  in  clear 
and  unambiguous  terms ;  and  if  there  is  a  just  and  reasonable  doubt  as 
to  such  intent,  it  is  resolved  against  the  corporation. 

4.  Act  incorporating  Mobile  and  Spring  Hill  Railroad  Company  ;  lim- 
itation upon  municipai  taxation. — Under  the  act  incorporating  the  Mobile 
and  Spring  Hill  Railroad  Company,  approved  February  23d,  18(10  (Sess. 
Acts  1859-60,  p.  265),  while  it  is  declared  that,  in  consideration  of  the 
privileges  thereby  granted,  "  the  property  of  the  company,  and  capital 
actually  paid  in,  shall  at  all  times  be  liable  to  the  same  rates  of  taxation 
as  the  property  of  individuals,  and  shall  be  taxed  in  no  other  way,"  the 
corporate  authorities  of  the  city  of  Mobile  are  authorized  and  empowered 
"  to  impose  an  annual  taxation  of  one  dollar  on  every  one  hundred  dol- 
lars of  the  gro.ss  earnings  of  said  company,  which  said  tax,"  it  is  de- 
clared, "  shall  be  in  full  and  in  lieu  of  all  taxation  by  said  city  on  such 
railway,  its  rolling-stock,  equipments  and  appendages."  Held,  that 
these  provisions  indicate  a  clear  legislative  intent  to  exempt  the  corpora- 
tion, to  the  extent  specified,  from  all  other  municipal  taxation  than  that 
expressly  authorized. 

6.  Same ;  how  affected  by  change  of  municipality  from  city  to  port  of 
Mobile. — Whatever  may  be  the  legal  relation  existing  between  the  "port 
of  Mobile  "  and  the  former  "  city  of  Mobile,"  and  the  incidents  attaching 
to  that  relation,  the  new  corporation,  like  the  old,  has  no  power  to  im- 
pose on  said  railroad  corporation  any  other  tax  or  rate  of  taxation  than 
that  specified  in  said  special  charter. 

Vol.  lxxiv. 
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Appeal  from  the  Circuit  Court  of  Mobile. 

Tried  before  the  Hon.  Wm.  E.  Clarke. 

This  action  was  brought  by  the  appellant,  a  domestic  corpo- 
ration, chartered  by  an  act  of  the  General  Assembly  approved 
February  23d,  1860,  against  Lewis  il.  Kennerly,  who  was  sued 
"as  tax-collector  under  special  act  of  the  General  Assembly  of 
Alabama,  entitled  '  An  act  for  the  adjustment  and  settlement 
of  the  debts  of  the  city  of  Mobile,'  approved  Dec.  8th,  1880 ;" 
and  was  commenced  on  March  22d,  1882.  The  complaint 
claimed  §98.95,  as  money  had  and  received,  being  the  amount 
collected  from  plaintiff  as  taxes  assessed  against  it  for  the  year 
1881,  and  alleged  to  have  been  paid  under  protest  and  by  com- 
pulsion. The  cause  was  tried  on  an  agreed  statement  of  facts, 
as  follows : 

"  It  is  agreed,  in  this  case,  that  the  track  of  the  Mobile  and 
Spring  Plill  Railroad  Company  was  laid  in  the  year  1860,  and 
that  it  commenced  operations  as  a  railroad  during  that  year, 
under  the  charter  granted  to  said  company  by  the  act  of  the 
General  Assembly  approved  February  23d,  1860;  that,  subse- 
quent to  the  grant  of  said  charter,  plaintiff  obtained  the  consent 
of  the  corporate  authorities  of  the  city  of  Mobile  to  construct 
and  use  its  railroad  on  St.  Francis  street  and  the  Spring  Hill 
road  in  said  city  of  Mobile,  and  from  and  after  the  time  said 
railroad  was  constructed  as  aforesaid,  up  to  the  passage  of  the 
act  of  the  General  Assembly  approved  February  11th,  1880, 
entitled  '  An  act  to  vacate  and  annul  the  charter  and  dissolve 
the  corporation  of  the  city  of  Mobile,  and  to  provide  for  the 
application  of  the  assets  thereof  in  discharge  of  the  debts  of 
the  said  corporation,'  the  plaintiff  paid  annually  to  the  mayor, 
aldermen  and  common  council  of  the  city  of  Mobile,  but  quar- 
ter-yearly, on  the  demand  of  the  tax-collector  of  said  corpora- 
tion, one  dollar  of  every  hundred  dollars  of  the  gross  receipts 
of  plaintiffs  said  railroad.  It  is  agreed,  also,  that  the  General 
Assembly  passed  an  act  approved  February  11th,  1879,  entitled 
'An  act  to  incorporate  the  port  of  Mobile,  and  to  provide  for 
the  government  thereof;'  and  that  the  said  port  of  Mobile  was 
organized  under  and  according  to  said  act.  It  is  agreed,  also, 
that  from  and  after  the  passage  of  said  last-named  act,  down  to 
and  including  the  year  1881,  the  plaintiff  has  annually  paid  to  the 
corporate  authorities  of  said  port  of  Mobile,  quarter-yearly,  on 
the  demand  and  call  of  the  tax-collector  of  said  port  of  Mobile, 
one  dollar  on  every  hundred  dollars  of  gross  earnings  of  plain- 
tiff's said  railroad  ;  that  the  money  herein  sued  for  was  claimed 
by  defendant,  as  tax-collector,  for  taxes  on  plaintiff's  railroad, 
equipment,  stock,  road-bed,  and  other  real  and  personal  prop- 
erty being  within  the  said  city  of  Mobile,  for  the  year  1881, 
laid  and  assessed  under  and  in  accordance  with  an  act  of  the 
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General  Assembly  approved  December  8th,  1880,  and  the  act 
amendatory  thereto,  for  the  payment  and  adjustment  of  the 
debts  of  the  city  of  Mobile,  and  was  paid  by  plaintiff  under 
protest,  and  to  obtain  a  release  of  its  property  levied  on  by  said 
defendant  as  such  tax-collector,  as  appears  by  the  warrant  for 
said  taxes  and  the  receipt  therefor  of  said  collector,  hereto  at- 
tached and  made  part  of  this  agreed  statement  of  facts.  It  is 
agreed,  also,  that  either  party  may,  on  the  trial  and  argument 
of  this  cause,  use  and  refer  to  any  act  of  the  General  Assembly 
of  Alabama,  general  or  special,  or  to  any  ordinance  of  the  city 
of  Mobile,  bearing  on  the  matters  in  issue  ;  and  the  same  shall 
be  considered  as  a  part  of  this  agreed  statement  of  facts,  as  if 
herein  incorporated  b}'  copy.  It  is  further  agreed,  also,  that  it 
be  submitted  to  the  judge  of  the  Circuit  Court  of  Mobile 
county,  to  determine  the  law  as  applicable  to  these  facts — 
whether  said  plaintiff  is  liable  to  pay  said  tax,  or  any  part  there- 
of;  and  if  the  decision  is  for  plaintiff,  judgment  shall  be  ren- 
dered against  the  defendant,  for  the  proper  sum,  wnth  costs; 
and  if  for  the  defendant,  judgment  for  the  costs  shall  be  ren- 
dered against  tlie  plaintiff." 

On  these  facts  as  admitted  and  agreed  on,  "  the  court  charged 
the  jury,  at  the  request  of  the  defendant  in  writing,  that  they 
must  find  for  the  defendant,  if  they  believed  the  evidence. 
The  plaintiff  excepted  to  this  charge,  and  it  is  now  assigned  as 
errror. 

The  5th  section  of  the  plaintiff's  charter,  or  act  of  incorpora- 
tion, which  was  relied  on  as  a  grant  of  exemption  from  the  tax 
imposed  on  it  by  the  corporate  authorities  of  the  new  munici- 
pality called  the  "  Port  of  Mobile,"  contains  the  following  pro- 
vision :  "  And  for  and  in  consideration  of  the  privileges  herein 
granted  by  the  State  of  Alabama,  the  property  of  the  company, 
and  capital  actually  paid  in,  shall  at  all  times  be  liable  to  the 
game  rates  of  taxation  as  the  property  of  individuals  of  Ala- 
bama, and  county  and  city  of  Mobile,  and  shall  be  taxed  in  no 
other  \v2iy :  provided,  further,  that  the  corporate  authorities  of 
the  city  of  Mobile  be.  and  they  are  hereby,  empowered  to  im- 
pose an  annual  tax  of  one  dollar  on  every  hundred  dollars  of 
the  gross  earnings  of  said  company ;  to  be  collected  by  the  tax- 
collector  of  said  city,  whose  duty  it  shall  be  to  demand  (juarter- 
yearly  of  the  president,  secretary,  or  other  financial  officer  of 
said  company,  statements  under  oath  of  the  gross  earnings  of 
such  railway,  and  at  the  same  time  to  collect  the  tax  then  due 
thereon ;  and  said  tax  shall  be  in  full  and  in  lieu  of  all  taxation 
by  said  city  on  such  railway,  its  rolling-stock,  equipments  and 
appendages." — Sees.  Acts  1859-60,  p.  265. 

The  other  statutes  referred  to  in  the  agreed  statement  of 
facts,  dissolving  the  eliarter  of  the  city  of  Mobile,  creating  the 
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port  of  Mobile  as  a  new  corporation,  and  providing  for  the  levy 
and  collection  of  taxes,  may  be  found  in  the  Session  Acts 
1878-9,  pp.  381,  392 ;  and  Session  Acts  1880-81,  pp.  329,  402. 

R.  P.  Deshon,  for  appellant. — When  the  appellant's  charter 
was  granted,  there  was  no  constitntional  provision  in  force  pro- 
hibiting or  restraining  the  General  Assembly  from  granting  an 
exemption  of  the  property  of  a  corporation  from  taxation,  or 
authorizing  a  fixed  payment  in  commutation  of  all  other  taxes. 
Dan^hdrill  v.  Ala.  Life  Ins.  <&  Tmist  Co.,  31  Ala.  91 ;  Mayor 
V.  Stonewall  Ins.  Co.,  53  Ala.  577.  The  charter  of  the  com- 
pany, when  accepted,  became  an  executed  contract,  and  could 
not  be  annulled  or  amended  by  any  subsequent  legislation, 
without  its  consent. — Salt  Co.  v.  East  Saginaw.,  13  Wallace, 
373;  Sola  v.  New  Orleans,  2  Woods,  C.  C.  188;  Danghdrill 
V.  Ala.  Life  Ins.  <fc  Trust  Co..,  31  Ala.  91 ;  M.  &  0.  Railroad 
Co.  V.  The  State,  29  Ala.  587 ;  Pearce  v.  Bank  of  Mobile,  33 
Ala.  701.  The  5th  section  of  the  charter,  while  expressly  re- 
serving to  the  State  the  right  of  taxation  for  its  own  purposes, 
imposes  a  limit  upon  the  power  of  taxation  for  municipal  pur- 
poses; and  this  limitation  can  not  be  abrogated  or  disregarded, 
either  by  the  State  itself,  or  by  any  municipal  corporation  to 
whom  the  power  of  taxiition  for  local  purposes  may  be  dele- 
gated. The  contract  is  not  between  the  corporation  and  the 
municipality  then  known  as  the  city  of  Mobile,  but  between 
the  corporation  and  the  State ;  and  the  State  can  not  delegate 
to  any  municipality  of  its  own  creation  a  power  which  it  can 
not  exercise  for  itself.  Nor  is  an  attempt  to  exercise  such 
power  to  be  implied  from  the  mere  change  of  name  and  other 
modifications  made  in  the  organization  of  this  particular  muni- 
cipal corporation.  As  to  the  construction  and  validity  of  ex- 
emptions from  taxation,  see,  also,  Hilliard  on  Taxation,  357 ; 
Railroad  Co.  v.  Mayuire,  20  Wallace,  365  ;  Bailey  v.  Mayuire, 
22  Wallace,  220. 

J.  L.  &  G.  L.  SMrrn,  contra. — The  proviso  to  the  5th  section 
of  the  appellant's  charter  is  not  mandatory  on  the  city,  but 
permissive  only :  the  city  was  thereby  autliorized  and  empow- 
ered, but  was  not  required,  to  levy  and  collect  a  tax  of  one  per- 
cent, on  the  gross  earnings  of  the  railroad  company,  instead  of 
exercising  its  general  power  of  taxation  under  the  37th  section 
of  its  charter;  and  this  was  in  lieu  of  other  taxes,  only  so  long 
as  the  city  chose  to  elect  to  impose  it.  This  gave  a  mere  priv- 
ilege, and  not  an  absolute  right  which  the  appellant  could  de- 
mand.— Ex  parte  Banks,  28  Ala.  28.  But,  if  there  was  in  this 
proviso  any  contract  at  all,  it  was  only  during  the  life  of  the 
city  of  Mobile,  and  subject  to  the  undoubted  right  of  the  State 
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to  destroy  the  corporate  existence  of  the  city. — Merriwether  v. 
Garrett,  12  Otto,  511 ;  Mayor  v.  Stein,  54  Ala.  27.  The  power 
of  taxation  delegated  to  the  old  corporation  has  ceased  with  its 
corporate  existence ;  and  the  power  of  the  new  corporation  to 
levy  and  collect  taxes  must  be  determined  by  its  own  act  of 
incorporation.  If  the  language  of  the  appellant's  charter,  as 
to  this  exemption  from  taxation,  w^ere  equivocal,  the  doubt 
must  be  resolved  against  the  corporation,  and  against  the  restric- 
tion of  the  general  power  of  taxation. — Delaware  Railroad 
Tax,  18  Wallace,  206,  227 ;  Erie  Railroad  Co.  v.  Pennsylva- 
nia, 21  Wallace,  499  ;  la  Penn.  St.  450 ;  54  Ala.  23. 

BRICKELL,  C.  J. — The  questions  argued  by  counsel  are  as 
follows :  1.  What  is  the  nature  and  character  of  the  fifth  sec- 
tion of  the  act  of  the  General  Assembly,  approved  February 
23d,  1860,  incorporating  the  "Mobile  &  Spring  Hill  Railroad 
Company?"  is  it  a  contract  by  which  the  State  stipulated  that 
no  other  than  the  taxation  prescribed  shall  be  imposed  for  mu- 
nicipal purposes  by  the  authority  of  the  State  ?  or  is  it  a  privi- 
lege, or  bounty,  or  exemption,  conferred  in  mere  generosity,  or 
to  serve  a  temporary  policy,  or  temporary  purposes,  which  may 
be  withdrawn  at  the  discretion  of  the  legislative  power?  2.  If 
it  is  a  contract,  is  it  now  obligatory,  the  municipal  corporation 
known  as  the  "  City  of  Mobile,"  to  which  the  contract  refers, 
having  been  dissolved  by  legislative  enactment,  and  a  corpora- 
tion created,  purely  municipal,  under  the  name  and  style  of  the 
"  Port  of  Mobile,"  having  substantially  the  same  corporators 
and  the  same  territorial  boundaries  ? 

It  may  be  remarked,  that  when  the  act  of  incorporation  be- 
came a  law,  there  was  no  constitutional  limitation  upon  the 
power  of  the  General  Assembly,  in  the  imposition  of  taxes,  to 
make  discriminations  or  exemptions,  relieving  the  property  of 
individuals  or  of  corporations  from  the  proportion  of  public 
burdens  to  which  other  property  was  subject.  In  this  respect, 
the  power  of  the  General  Assembly  was  unlimited,  and  con- 
trolled only  by  its  own  considerations  of  public  utility. — Daugh- 
drill  V.  Ala.  Life  Ins.  cfe  Trust  Co.,  31  Ala.  91 ;  Mayor  v. 
Stonewall  Ins.  Co.,  53  Ala.  570.  Private  corporations  were 
generally  created  by  special  enactment,  and  there  was  no  gen- 
eral law,  or  constitutional  provision,  to  which  this  special  enact- 
ment was  subordinate,  subjecting  it  to  amendment,  alteration, 
or  repeal,  at  the  will  of  the  legislature. 

A  long  line  of  judicial  decisions.  State  and  Federal,  has  set- 
tled the  doctrine,  stated  fully  and  accurately  by  Mr.  Justice 
Clifford,  in  Miller  v.  State,  15  Wall.  488,  that  "corporate  fran- 
chises, granted  to  private  corporations,  if  duly  accepted  by  the 
corporators,   partake  of  the  nature  of  legal  estates;   and  the 
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grant,  under  such  circumstances,  if  it  be  absolute  in  its  terms, 
and  without  any  condition  or  reservation  importing  a  dif- 
ferent intent,  becomes  a  contract  within  the  protection  of 
that  clause  of  the  constitution  which  ordains  that  no  State  shall 
pass  any  law  impairing  the  obligation  of  contracts.  Charters 
of  private  corporations  are  regarded  as  executed  contracts  be- 
tween the  State  and  the  corporators;  and  the  rule  is  well  set- 
tled, that  the  legislature,  if  the  charter  does  not  contain  any 
reservation,  or  other  provision,  modifying  or  limiting  the  nature 
of  the  contract,  can  not  repeal,  impair  or  alter  such  a  charter, 
against  the  consent,  or  without  the  default'of  the  corporation, 
judicially  ascertained  and  declared.  Subsequent  legislation, 
altering  or  modifying  such  a  charter,  when  tiiere  is  no  such 
reservation,  is  plainly  unauthorized,  if  it  is  prejudicial  to  the 
rights  of  the  corporators,  and  was  passed  without  their  assent." 
The  power  to  alter,  amend,  or  repeal,  may  be  reserved  in  the 
act  of  incorporation  ;  and  if  so  reserved,  it  qualifies  the  grant, 
and  the  subsequent  exercise  of  the  power  reserved  does  not 
offend  the  constitutional  inhibition  of  laws  impairing  the  obli- 
gation of  contracts.  Or,  if,  as  is  now  generally  true,  by  consti- 
tutional provision,  or  by  a  general  law  applicable  to  all  acts  of 
incorporation,  the  State  reserves  to  itself  the  power  to  alter, 
amend,  modify,  or  repeal  such  acts,  there  is  a  qualification  of 
the  grant,  rendering  it  subordinate  to  legislative  power  to  the 
extent  of  the  reservation. 

This  doctrine,  that  the  charter  of  a  private  corporation 
granted  by  the  State  is  a  contract  between  the  State  and  the 
corporators,  inviolable  by  subsequent  legislation,  has  been  of 
most  frequent  application,  probably,  when  into  the  charter  is 
introduced  an  exemption  of  the  corporation  from  taxation,  or 
a  substitution  of  a  species  or  mode  of  taxation  intended  to  be 
less  onerous  than  that  to  which  individuals  are  subject,  with- 
drawing the  corporation  and  its  affairs,  to  the  extent  of  the  ex- 
emption or  substitution,  froin  legislative  control.  When  the 
benefit  of  such  an  exemption  is  claimed,  the  courts,  upon  high 
considerations  of  public  policy,  have  not  sustained  it,  unless  it 
was  conferred  in  terms  clear  and  unambiguous.  If  there  is  just 
and  reasonable  dojibt  whether  there  is  a  legislative  intent  to 
relinquish  the  power  to  tax,  wholly  or  partially,  the  doubt  is 
solved  in  favor  of  the  State,  and  not  in  favor  of  the  corpora- 
tion.— Cooley  on  Taxation,  146 ;  Providence  Bank  v.  Billinqa^ 
4  Peters,  514;  Wdndngton  Road  v.  Reid,  13  Wall.  264;  C'ity 
Council  V.  Shoemaker^  51  Ala.  114.  But,  if  the  intent  to  relin- 
quish the  power  is  expressed  clearly  and  unambiguousl}',  and 
the  relinquishment  is  to  be  taken  and  deemed  as  a  contract  be- 
tween the  State  and  the  corporator,  it  is  the  duty  of  courts  to 
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give  effect  to  it,  as  if  it  were  a  contract  between  private  per- 
sons, touching  their  own  private  interests. 

The  provision  of  the  act  of  incorporation  now  under  consid- 
eration is  in  these  words :  "  That  the  corporate  authorities  of 
the  city  of  Mobile  be,  and  they  are  hereby,  empowered  to  im- 
pose an  annual  tax  of  one  dollar  on  every  hundred  dollars  of 
the  gross  earnings  of  said  company,  to  be  collected  by  the  tax- 
collector  of  said  city,  whose  duty  it  shall  be  to  demand  quarter- 
yearly  of  the  president,  secretary,  or  other  financial  officer  of 
said  company,  statements  under  oath  of  the  gross  earnings  of 
such  railway,  and  at  the  same  time  to  collect  the  tax  then  due 
thereon ;  and  said  tax  shall  be  in  full  and  in  lieu  of  all  taxation 
by  said  city  on  such  railway,  its  rolling-stock,  equipments  and 
appendages,"  &c.  The  clause  of  the  act  immediately  preced- 
ing thi^  provision  declares :  "  The  property  of  the  company, 
and  capital  actually  paid  in,  shall  at  all  times  be  liable  to  the 
same  rates  of  taxation  as  the  property  of  individuals  of  Ala- 
bama, and  county  and  city  of  Mobile,  and  shall  be  taxed  in  no 
other  way."  The  words  of  the  statute  are  clear  and  unambig- 
uous; the  legislative  intent  expressed  by  them  is  not  in  the 
least  uncertain  or  doubtful.  The  property  of  the  company, 
and  the  capital  actually  paid  in,  are  subjected  to  the  same  tax- 
ation. State  and  county,  and  no  other,  than  that  which  is  im- 
posed on  the  property  of  individuals.  There  is  a  legislative 
guaranty,  that  in  the  imposition  of  State  and  county  taxes  there 
will  be  no  discrimination  against  the  corporation — that  upon  it 
no  other  than  the  just  proportion  of  public  burdens  will  be 
laid ;  that  in  this  respect  it  shall  stand  upon  an  equality  with 
natural  persons.  As  to  municipal  taxation,  or  taxation  by  the 
•corporate  authorities  of  the  city  of  Mobile,  a  mode  and  rate  of 
taxation,  with  the  manner  of  its  collection,  is  prescribed ;  and 
this  is  declared  to  be  "in  full  and  in  lieu  of  all  taxation  by  said 
<;ity  on  such  railway,  its  rolling-stock,  equipments  and  append- 
ages." There  could  not  have  been  employed  words  more  clearly 
indicating  the  legislative  intent  to  subject  the  railway  of  the 
corporation,  its  rolling-stock  and  appendages,  to  the  mode  and 
rate  of  taxation  prescribed,  excluding  all  other  niunicipal  taxa- 
tion. 

The  purpose  of  conferring  upon  the  appellant  corporate  ex- 
istence and  corporate  franchises  and  privileges,  was  to  enable  it 
to  construct  a  railway  for  the  transportation  of  property  and 
persons.  This  purpose  was  so  far  a  public  use,  that  to  the  cor- 
poration was  delegated  the  sovereign  power  of  eminent  do- 
main,— the  power  of  taking  private  property  for  public  uses 
upon  making  just  compensation.  It  M'as,  doubtless,  in  consid- 
eration of  the  purposes  for  which  the  corporation  was  created, 
purposes  not  often  capable  of  being  accomplished  by  individual 
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ejffort,  or  individual  ability,  and  because  every  government  finds 
it  the  better  policy  to  lend  all  reasonable  encouragement  to  the 
accomplishment  of  such  purposes,  that  the  legislature  deemed 
it  wise  to  afford  the  corporation  a  guaranty  against  unfavorable 
discrimination  in  the  imposition  upon  it  of  State  or  county 
taxation,  and  to  fix  with  certainty  the  municipal  taxation  to 
which  it  should  be  subject,  relieving  it  from  all  other  than  that 
which  is  fixed  and  prescribed.  The  guarant}'  is  as  essentially 
a  contract,  as  is  any  franchise  or  privilege  granted  to  the  cor- 
poration. If  it  be  not — if  the  corporation  is  subjected  to 
changing  legislation ;  to  discrimination  against  it  in  the  impo- 
sition of  State  and  county  taxation,  or  to  municipal  taxation 
varying  at  the  legislative  will, — the  corporate  franchises  and 
privileges,  which  are  matter  of  contract  beyond  all  dispute,  are 
diminished  in  value.  Public  benefit  is  the  object  of  every 
grant  of  corporate  privileges  ;  and  it  is  the  benefit  derived  from 
the  corporation,  which,  in  the  case  of  a  private  corporation, 
converts  the  grant  into  ^n  executed  contract,  when  accepted  by 
the  corporators,  inviolable  by  subsequent  legislation. — Ang.  & 
Ames  Corp.  §  13 ;  Daughdrill  v.  Ala.  Life  Ins.  db  Trust  Co., 
31  Ala.  91 ;  Ilmne  of  the  Friendless  v.  Rouse,  8  Wall.  430. 

There  are  donations  or  gratuities  to  individuals,  and  exemp- 
tions or  privileges  conferred  '.upon  corporations,  proceeding 
from  motives  of  mere  generosity,  or  of  State  policy,  of  which 
no  service  or  duty  to  be  rendered,  or  other  remunerative  con- 
dition, forms  a  consideration,  which  may  be  revoked  at  the 
pleasure  of  the  legislature. — Cooley  on  Taxation,  54.  To  this 
class  of  statutes,  denominated  privilegia  favorabilia,  belong 
the  statutes  which  were  the  subject  of  consideration  in  Dale  v. 
Governor,  3  Stew.  387  ;  Christ  Church  v.  County,  24  How,  300  ; 
East  Saginaw  Salt  ManufactuHng  Co.  v.  East  Saginaw,  19 
Mich.  259 ;  s.  c,  reported  as  Salt  Convpamj  v.  East  Saginaw, 
13  Wall.  373.  The  distinction  between  these  cases,  in  which, 
to  use  the  language  of  Mr.  Justice  Campbell,  in  Ch?'ist  Church 
V.  County,  supra,  "  the  concession  of  the  legislature  was  spon- 
taneous, and  no  service  or  duty,  or  other  remunerative  condi- 
tion, was  imposed  on  the  corporation,"  and  the  case  before  us, 
is  most  manifest.  The  construction  and  operation  of  a  railway, 
in  its  nature  a  public  highway,  the  company  operating  it  a 
common  carrier,  bound  to  the  transportation  of  property  and 
persons  for  a  reasonable  compensation,  thereby  promoting 
public  and  private  convenience,  were  the  benefits  to  the  public, 
forming  a  consideration  for  the  act  of  incorporation,  including 
all  its  grants  of  rights  and  privileges. 

It  is  not  necessary  now  to  determine  the  relation  of  the 
"  Port  of  Mobile  "  to  the  former  corporation  of  the  "  City  of 
Mobile;"  whether  it  is  a  new  and  distinct  corporation,  or  a 
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mere  continuation,  under  a  new  name,  and  the  -successor  of  the 
former  municipality,  bound  by  its  obligations,  and  subject  to 
its  liabilities.  The  contract  of  which  the  appellant  claims  the 
benefit,  was  not  made  with  the  corporation  known  as  the  "  City 
of  Mobile,"  but  with  the  State ;  and  it  is  in  restraint  of  the 
power  of  the  State  to  confer  or  to  delegate  taxing  powers  to  a 
municipality  contravening  its  provisions.  A  municipal  cor- 
poration has  no  inherent  taxing  power ;  the  power  it  can  right- 
fully exercise,  is  that  which  the  State  may  deem  it  expedient 
to  delegate.  When  the  power  is  expressly  delegated,  the  cor- 
poration can  not  relinquish  it ;  nor  within  the  delegation  is 
there  included  any  power  to  discriminate  in  the  imposition  of 
taxation,  relieving  particular  property,  or  the  property  of  par- 
ticular persons,  natural  or  artificial,  from  the  burdens  it  may 
impose  on  the  property  of  others  of  like  kind.  It  may  admit 
of  doubt,  whether  the  general  statute  of  December  8,  1880, 
authorizing  the  municipal  authorities  to  lev}'  and  collect  an 
annual  tax  of  three-fourths  of  one  jper' centum  on  the  value  of 
all  the  real  estate  and  personal  property  within  the  limits  of 
the  city  of  Mobile,  was  intended  to  affect  or  to  repeal  the 
special  statutory  provision  incorporated  in  the  charter  of  the 
appellant.  Special  legislation  is  not,  generally,  by  implication 
repealed  by  subsequent  general  legislation  relating  to  the  same 
subject.  However  that  may  be,  the  charter  of  the  appellant 
affords  it  immunity  from  any  other  municipal  taxation  than 
that  which  the  State  stipulated  it  should  bear.  The  stipulation, 
it  must  be  observed,  relates  only  to  the  taxation  of  the  railway, 
rolling-stock,  equipments  and  appendages.  It  does  not  refer 
to  any  other  species  of  property  within  the  municipal  bounda- 
ries, owned  by  the  appellant,  the  legitimate  subject  of  municipal 
taxation. 

The  Circuit  Court  erred  in  its  rulings  ;  and  the  judgment 
must  be  reversed,  and  the  cause  remanded. 


Young  &  Co.  V.  Stoutz  &  Co. 

Motion  for  Application  of  Money  in  Sheriff'' s  hands. 

1.  Mechanic's  lien;  accrual  of,  and  priority  as  against  attachment. — A 
mechanic's  statutory  lien  for  labor  performed,  or  materials  furnished, 
accrues  from  the  time  at  which  the  labor  is  done  or  commenced,  or  the 
materials  are  furnished  (Code,  §§  3440-47) ;  and  if  the  claim  is  properly 
filed  for  record  within  the  time  prescribed,  followed  up  by  suit  within 
ninety  days  (^  3454),  and  prosecuted  to  judgment  without  unnecessary 
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delay,  the  lien  is  superior  to  that  of  an  attachment  levied  on  the  prop- 
erty'subsequent  to  its  accrual,  though  before  the  commencement  of  the 
suit  to  enforce  it. 

2.  Same;  when  attaching  creditor  is  not  made  party  to  suit. — An  attach- 
ment having  l)een  levied  on  the  property  after  the  accrual  of  the  mechanic's 
lien,  the  attaching  creditor  may  be  made  a  party  to  the  statutorj'  action 
for  the  enforcement  of  the  lien,  and  he  will  then  be  bound  by  tKe  judg- 
ment rendered  in  that  action  ;  but,  if  he  is  not  made  a  party,  he  is  not 
bound  by  its  recitals  as  to  the  time  when  the  lien  accrued  ;  and  the  prop- 
erty being  sold  under  executions  on  the  judgments  rendered  in  both 
cases,  and  the  money  brought  into  court  by  the  sheriff,  the  records  of 
Ihe  two  cases  being  the  only  evidence  before  the  court,  the  money  is 
prope'rly  awarded  to  the  plaintifT  in  tlie  attachment  case,  whose  attach- 
ment was  levied  before  the  mechanic's  claim  was  filed  for  record. 

Appeal  from  the  Circuit  Court  of  Mobile. 

Tried  before  the  Hon.  Wm.  E.  Clarke. 

This  was  a  contest  between  A.  L.  Young  &  Co.  and  Stoutz 
&  Co.,  as  to  their  respective  rights  to  certain  moneys  in  the 
hands  of  the  sheriff,  arising  from  the  sale  of  certain  property, 
real  and  personal,  under  execution  against  the  Mobile  Furniture 
Manufacturing  Company,  a  domestic  corporation.  Each  of 
the  claimants  liad  obtained  a  judgment  againstsaid  corporation, 
and  each  had  an  execution  in  the  hands  of  the  sheriff  at  the 
time  of  the  sale.  The  judgment  of  Young  &  Co.  was  rendered 
on  the  25th  May,  1883,  in  a  statutory  action  commenced  on  the 
9th  February,  1883,  which  sought  to  enforce  an  alleged  me- 
chanic's lien  on  the  property.  The  judgment  in  favor  of 
Stoutz  &  Co.  was  rendered  on  the  17th  May,  1883,  in  an  action 
commenced  by  original  attachment,  which  was  levied  on  the 
property  on  tlie  22d  January,  1883.  On  the  hearing  of  the 
motion  for  the  application  of  the  money,  each  party  offered  in 
evidence  the  record  of  the  judgment  and  proceedings  in  their 
own  favor;  and  this  being  all  the  evidence  adduced,  the  court 
awarded  the  money  to  Stoutz  &  Co.  Young  &  Co.  excepted 
to  this  ruling  and  judgment,  and  they  here  assign  the  same  as 
error.  The  opinion  states  the  facts  on  which  each  of  the 
claims  was  founded. 

F.  G.  Bromberg,  for  the  appellant. — The  appellants'  claim 
was  filed  for  record  in  due  time,  and  being  duly  prosecuted  to 
judgment,  the  lien  relates  back  to  the  time  when  the  materials 
were  furnished  and  the  work  done. —  Welch  v.  Porter^  63  Ala. 
225.  The  appellees  acquired,  by  the  levy  of  their  attachment, 
only  an  inchoate  lien  upon  the  property,  or  the  interest  of  the 
defendant  therein,  which  was  subject  to  the  existing  lien  in 
favor  of  the  appellants ;  and  this  levy  was  paramount  only  to 
subsequent  charges  and  incumbrances. — Henderson  v.  Ala. 
Gold  Life  Ins.  Co.,  72  Ala.  32 ;  Griggs  v.  Banlcs,  59  Ala.  311 ; 
Phil.  Mech.  Liens,  §  225,  2d  ed.   As  subsequent  incumbrancers, 
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it  was  not  necessary  that  tliese  attaching  creditors  should  be 
made  parties  to  the  action  to  enforce  the  lien  ;  to  require  that 
they  should  he,  would  greatly  impair  the  efficiency  and  sim- 
plicity of  the  summary  remedy  given  to  mechanics.  If  they 
are  not  made  parties,  they  would  not  be  concluded  by  the  judg- 
ment, and  might  impeach  the  validity  or  extent  of  the  lien 
claimed ;  but  this  was  not  here  attempted.  The  law  giving 
such  liens  is  to  be  construed  liberally. — Phil.Mech.  Lien,  §§  16, 
17.  The  property  sold  being  subject  to  the  appellant's  lien, , 
that  lien  follows  the  proceeds  of  sale,  and  must  be  first  satis- 
fied.—  Wert/i  V.  We?'th,  2  Rawle,  151 ;  JSurt  v.  Kurtz,  5  Rawle, 
246  ;  Barnei  appeal,  46  Penn.  St.  350 ;  Steigelman  v.  Mc Bride, 
17  Illinois,  300  ;  Rohson^s  appeal,  62  Penn,  St.  405  ;  Yeardley 
V.  Flanagan,  22  Ik  489 ;  Phil.  Meciu  Lien,  §§  196,  249. 

Overall  &  Bestor,  contra. — The  lien  of  the  attachment 
dates  from  the  levy  of  the  writ,  and  overrides  the  mechanic's 
lien  under  a  claim  filed  afterwards ;  and  the  subsequent  judg- 
ment establishing  the  '.mechanic's  lien  will  not  be  allowed  to 
defeat  it  by  legal  operation.  The  doctrine  of  relation  is  a  legal 
fiction,  which  is  never  indulged  when  it  will  work  injustice. 
The  appellees  might  have  been  made  parties  to  the  appellants' 
statutory  action  (Code,  §  3447),  and  they  would  then  have  been 
bound  by  it ;  but,  not  having  been  made  parties,  they  are  not 
concluded  by  that  jndgment. —C^'ute/ifleld  v.  Hudson,  23  Ala. 
400 ;  McLelland  v.  Bidgeway,  12  Ala.  482 ;  Freeman  on  Judg- 
ments, §  154. 

STONE,  J. — The  sheriff  of  Mobile  county  sold  certain  lands, 
and  the  machinery  erected  thereon,  as  the  property  of  the  Mo- 
bile Furniture  Manufacturing  Company.  At  the  time  of  the 
sale,  he  had  in  his  hands  two  executions  against  said  company ; 
one  in  favor  of  Stoutz  &  Co.,  for  something  over  nine  thousand 
dollars ;  the  other  in  favor  of  Andrew  L.  Young  &  Co.,  for  one 
hundred  and  sixty-one  dollars,  and  interest  and  costs.  The 
sum  produced  by  the  sheriff's  sale  was  more  than  enough  to  pay 
the  smaller  execution,  but  not  enough  to  pay  the  larger.  The 
sale  was  in  fact  made  under  the  execution  in  favor  of  Stoutz  & 
Co.,  and  the  sheriff  so  returned. 

The  claim  of  Stoutz  &  Co.  was  as  follows :  On  the  22d 
January,  1883,  they  sued  out  their  original  attachment  against 
the  Mobile  Furniture  Manufacturing  Company,  a  private  cor- 
poration ;  and  on  the  same  day  it  was  levied  on  the  property, 
real  and  personal,  which  was  afterwards  sold  by  the  sneriff. 
The  proceeds  of  that  sale  are  the  subject  of  the  present  con- 
tention. On  the  17th  May,  1883,  Stoutz  &  Co.,  reduced  their 
claim  to  judgment;  and  on  the  10th  July,  1883,  an  execution 
Vol.  lxxiv. 
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was  issued  on  said  judgment,  which  was  received  by  the  slieriff 
on  the  same  day.  Under  this  execution,  lie  sold  the  property 
on  the  first  Monday  in  September,  1883. 

A.  L.  Young  &  Co.  claimed  as  follows:  On  the  26th  Jan- 
uary, 1883,  they  filed  in  the  Probate  Court  of  Mobile  county 
their  claim,  as  original  contractors,  of  lien  on  the  said  real  estate 
and  machinery  attached,  for  alleged  materials  and  repairs  fur- 
nished and  done  in  and  al)out  the  machinery  on  said  premises. 
The  charges  extend  from  September  18,  to  November  27, 1882, 
and  njay,  in  form,  be  conceded  to  assert  a  mechanic's  lien,  un- 
der section  3444  of  the  Code  of  1 876.  On  the  9th  day  of  February, 
1883,  A.  L.  Young  &  Co.  instituted  their  suit  against  the  Mo- 
bile Furniture  Manufacturing  Company,  to  collect  said  claim, 
and  to  enforce  said  lien.  The  complaint  is  in  regular  form  to 
accomplish  the  double  purpose.  Only  the  Furniture  Manufac- 
turing Company  was  made  defendant  to  the  suit.  On  the  25th 
May,  1883,  this  claim  was  reduced  to  judgment  final  on  ver- 
dict, and  established  a  lien  on  the  real  estate  for  the  amount 
sued  for  and  recovered.  Execution  on  this  judgment  was  is- 
sued, and  placed  in  the  hands  of  the  sheriff,  on  the  2d  day  of 
July,  1883.  There  was  indorsed  on  this  execution  a  notice  to 
the  sheriff  that  said  Jl.  fa.  was  "a  special  lien  upon  all  property 
of  defendant  described  in  the  judgment."  As  we  have  said, 
each  of  these  executions  was  in  the  hands  of  the  sheriff,  when 
the  lands  were  sold  for  a  sum  more  than  sufficient  to  pay  the 
alleged  mechanic's  claim  and  lien.  The  sheriff,  being  notified 
by  A.  L.  Young  &  Co.  that  they  claimed  the  paramount  lien, 
returned  the  facts  to  the  court,  and  asked  instructions  as  to  the 
application  of  the  funds.  In  this,  the  sheriff  acted  clearly 
within  the  line  of  his  duty,  and  the  Circuit  Court  acquired 
jurisdiction  of  the  controversy. —  Campbell  v.  Spence^  4  Ala. 
543.  The  Circuit  Court  adjudged,  that  Stoutz  &  Co.  had  the 
paramount  lien,  and  that  the  funds  be  paid  to  them,  leaving 
nothing  for  A.  L.  Young  &  Co. 

There  can  be  no  question,  that  a  mechanic's  lien  for  mate- 
rials and  labor  put  on  stationary  machinery,  such  as  is  shown 
in  this  case,  if  presented  and  filed  in  time,  followed  up  by  suit 
and  recovery  in  time,  is  superior  to  that  of  an  attaching  cred- 
itor, whose  attachment  is  levied  subsequent  to  the  accrual  of 
the  mechanic's  lien  ;  and  the  lien  of  the  latter  accrues  from  the 
date  the  materials  are  furnished,  or  the  labor  done,  or  com- 
menced.—Code  of  1876,  §§  3441-2;  Welch  v.  Porter,  63  Ala. 
225;  Ex^mrte  Schmidt,  62  Ala.  252;  Rothev.  Bellingrath,  71 
Ala.  55.  This  primary  or  inchoate  lien,  however,  loses  all  force 
and  vitality,  unless  it  is  followed  up  by  a  proper  filing  for  re- 
cord under  section  3444  of  the  Code,  and  suit  brought  within 
ninety  davs  after  such  filing,  and  prosecuted  without  unneces- 
37' 
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sary  delay  to  final  judgment. —  Code  of  1876,  §  3454.  If,  on 
the  other  hand,  these  steps  be  taken  as  prescribed,  then  the 
lien  attaches  from  the  time  the  materials  were  furnished,  or 
work  commenced. — Code,  §  3442. 

A.  L.  Young  &  Co.  had  it  in  their  power  to  make  Stoutz  & 
Co.  parties  to  the  suit  they  instituted  to  enforce  their  lien. 
Code,  §  3447.  Had  they  done  so,  then  a  recovery  by  them, 
fixing  the  time  when  their  materials  and  labor  were  furnished, 
at  a  date  anterior  to  the  levy  of  the  attachment,  would  have 
conclusively  established  their  right  to  be  first  paid  out  of  the 
proceeds  of  the  sale.  They  did  not  make  Stoutz  &  Co.  parties, 
and  hence  did  not,  by  that  suit,  establish  their  paramount  claim. 
A  judgment  is  evidence  of  the  facts  it  ascertains,  only  against 
parties  to  the  record  and  their  privies. — See  1  Greenl.  Ev. 
§  522 ;  Code,  §  3447. 

On  the  motion  for  directions  as  to  the  application  of  the 
funds,  only  the  records  of  the  two  suits  were  offered  in  evidence. 
This,  as  we  have  shown,  contained  on  the  side  of  Young  &  Co. 
only  the  statement  of  the  asserted  lien,  filed  in  the  rrobate 
Court,  and  the  record  of  recovery  against  the  Furniture  Manu- 
facturing Company.  Neither  of  these  was  evidence  against 
Stoutz  (K  Co.  of  any  thing  occurring  before  the  judgment,  and 
not  then  against  liens  of  older  date. —  Walke?'  v.  Elledge,  65 
Ala.  51 ;  Gilbreath  v.  Jones,  QQ  Ala.  129.  This  case  then,  as 
between  these  parties,  stands  on  the  naked  facts,  that  Stoutz  & 
Co.  had  their  attachment  levied  January  22d,  1883,  and  fol- 
lowed it  up  with  judgment  and  execution,  under  which  the 
property  was  sold.  This  gave  them  2i  jprima  facie  right  to  the 
money.  As  against  them.  Young  &  Co,  showed  no  lien  until 
their  execution  went  into  the  hands  of  the  sheriff,  some  six 
months  afterwards.  In  such  state  of  the  proof,  the  Circuit 
Court  was  without  discretion. 

The  judgment  of  the  Circuit  Court  is  affirmed. 


Alabama  Gold  Life  Insurance  Co.  v. 
Thomas. 

Action  on  Policy  of  Life  Insurance. 

1.  Forfeiture  of  policy  on  non-payment  of  preyniums  or  interest ;  indorse- 
ment as  to  paid-up  value. — An  indorsemeiit  on  a  policy  of  life-insurance 
•which  states  that,  "  in  consideration  of  the  payment  on  the  within  policy 
of  four  annual  premiums,  less  note  for  $169.20,  given  for  balance  due  on 
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premium  loans  to  November  11th,  1872,  said  policy  is  entitled  at  matu- 
rity to  a  paid-up  value  of  four-tenths  of  the  sum  insured,  subject  to  de- 
duction of  note  al)ove  described,  interest  upon  which  is  payable  annually 
in  advance,"  does  not  show  the  entire  contract  between  the  parties,  biit 
is  to  be  construed  in  connection  with  the  stipulations  contained  in  the 
policy  itself;  and  one  of  these  stipulations  being  that,  "  in  case  the  as- 
sureci  shall  not  pay  the  said  premiums  at  or  before  the  date  mentioned 
for  the  payment  thereof,  and  the  interest  annually  on  all  notes  or  credits 
on  account  of  premiums,  until  the  same  are  fully  paid  up,  then  this  pol- 
icy shall  be  void,"  while  another  stipulation  was  that,  "  when  this  pol- 
icy shall  cease  or  become  void,  all  payments  made  thereon  shall  be  for- 
feited to  said  company, "^neither  the  note  nor  the  interest  thereon  be- 
ing paid,  the  policy  is  forfeited. 

Appeal  from  the  Circuit  Court  of  Mobile. 

Tried  before  the  Hon.  Wm.  E.  Clarke. 

This  action  was  brougiit  by  Mrs.  Sallie  A.  Thomas,  the  widow 
of  Eugene  A.  Thomas,  deceased,  against  the  appellant,  a  do- 
mestic corporation  engaged  in  the  business  of  life-insurance ; 
and  was  founded  on  two  policies  of  insurance  which  said  Eu- 
gene A,  Thomas  had  effected  on  his  own  life,  and  which  were 
regularly  assigned  by  him  to  the  plaintiff.  The  policies  were 
dated,  respectively,  on  the  17th  February,  and  the  11th  Novem- 
ber, 1869,  and  each  was  $5,000;  but  the  plaintiff  claimed  only 
$2,500  on  one,  and  $2,000  on  the  other,  as  the  paid-up  value  of 
each,  evidenced  by  the  defendant's  indorsement  thereon.  The 
indorsement  is  copied  in  the  opinion  of  the  court,  and  the  ma- 
terial stipulations  contained  in  the  policies  are  there  stated.  The 
defendant  insisted  that  the  indorsement  was  to  be  construed  in 
connection  with  tlie  policy  itself,  as  showing  the  entire  contract 
between  the  parties ;  and  that  the  policy  was  forfeited  by  the 
non-payment  of  both  principal  and  interest  on  the  note  de- 
scribed in  the  indorsement.  The  court  below,  in  its  rulings  on 
the  pleadings,  construed  the  indorsement  as  a  new  contract ;  and 
charged  the  jury,  on  all  the  evidence  adduced,  there  being  no 
conflict,  that  they  must  find  for  the  plaintiff,  if  they  believed 
the  evidence,  for  the  paid-up  value  specified  in  the  indorsement, 
after  deducting  the  amount  due  on  the  note,  with  interest  com- 
puted with  annual  rests.  The  defendant  excepted  to  this  charge, 
and  also  to  the  refusal  of  a  general  charge  asked  in  its  favor ; 
and  these  rulings  are  now  assigned  as  error,  together  with  the 
rulings  on  pleadings  adverse  to  the  defendant.  The  assured  died 
on  the  24th  March.  1880,  and  the  action  was  commenced  on 
the  11th  July,  1882. 

Overall  «&  Bestor,  for  appellant,  cited  Patch  v.  Phoenix 
Mutual  Lis.  Co:.,  44  Vermont,  481 ;  Anderson  v.  St.  Louis  Mur 
tual  Life  Lns.  Co..,  3  Big.  Life  &  Accident  Ins.  Cases,  527 ; 
Knickerbocker  Life  Tns.  Co.  v.  Dietz^  52  Md.  16  ;  Russum  v. 
St.  Louis  Mutual  Life  Ins.  Co.,  5  Big.  L.  &  A.  Cases,  243 ; 
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Knickerhocker  Life  Ins.  Co.  v.  Harlan.,  56  Miss.  512 ;  Smith 
V.  St.  Louis  Mutual  Life  Ins.  Co.,  2  Tenn.  Cli.  742;  Baker  v. 
Union  Mutual  Life  l7is.  Co.,  43  N.  Y.  283 ;  Pitt  v.  Berkshire 
Life  Ins.  Co.,  100  Mass.  504 ;  Attorney  General  v.  No.  Amer. 
Ins.  Co.,  82  K  Y.  190. 

Faith  &  Cloud,  and  Toulmin,  Taylor  &  Prince,  contra. 
The  original  policies  were  forfeited  by  the  non-payment  of 
prerainins,  and  ceased  to  have  any  value  whatever  as  existing 
contracts  of  insurance ;  but,  on  their  surrender  after  forfeiture, 
as  therein  expressly  provided,  the  assured  was  entitled  to  de- 
mand a  "  new"  policy,"  for  the  value  acquired  by  the  payments 
made  on  the  old.  These  "new  policies"  were  shown  by  the 
indorsements  made  on  the  old;  and  they  are  made  certain  and 
definite  by  the  reference  to  the  old  policies. — 1  Phil.  Ins.  8; 
5  Ind.  96;  16  Pick.  227;  19  Ala.  377-  But  the  indorsements 
were  not  intended  to  revive  the  policies  as  contracts,  nor  can 
such  operation  be  given  to  them.  The  conditions  of  the  old 
policies  might  have  been  incorporated  in  the  new,  but  they 
were  not ;  the  only  stipulation  being  that  the  amount  to  be  paid, 
as  therein  stated,  was  subject  to  deduction  on  account  of  the 
amount  due  on  the  note,  with  interest  thereon,  computed  annu- 
ally in  advance.  This  was  a  fair  and  valid  contract,  which  the 
courts  will  sustain  and  enforce.  I^o  more  forfeitures  were  to 
be  incurred  ;  but,  as  the  assured  grew  older,  the  liability  of  the 
insurer  diminished  by  the  annual  interest  on  the  note ;  and  if 
the  assured  had  lived  twenty-live  years,  the  insurer  would  have 
owed  nothing,  the  note  and  accrued  interest  thereon  being  equal 
to  the  sum  insured. — St.  Louis  Mutual  Life  Ins.  Co.  v.  Grigshy, 

4  Big.  Ins.  Cases,  633 ;    Ohde  v.  JV.  W.  Midual  Life  Ins.  Co., 

5  Big.  Ins.  Cases,  145 ;  Insurance  Co.  v.  Dutcher,  5  Otto,  269 ; 
14  Bush,  Ky.  51 ;  4  Mo.  App.  386 ;  30  Oliio  St.  240 ;  63  Geo. 
199;  82  K  Y.  543;  127  Mass.  153;  58  Ala.  558;  5  Jones,  N. 
C.  558 ;  39  Wise.  397.  A  policy  of  insurance  is  to  be  con- 
strued most  strongly  against  the  insurer,  especially  clauses  pro- 
viding for  a  forfeiture.— 39  Wise.  397;  58  Ala.  476  ;  101  Mass. 
558;  5  Bigelow,  558;  30  Ohio  St.  240. 

SOMERVILLE,  J. — The  present  action  is  brought  against 
the  appellant  insurance  company,  on  two  policies  of  life-insur- 
ance, the  original  amounts  of  which  were  severally  the  sum  of 
five  thousand  dollars  each.  These  policies  were  taken  out  on 
the  life  of  Eugene  A.  Thomas,  the  husband  of  the  plaintiff, 
and  were  by  him  assigned  to  her  in  due  form,  by  consent  of  the 
company.  The  assured,  upon  surrendering  the  original  policies 
within  the  prescribed  time,  after  they  had  ceased  in  consequence 
of  tlie  non-payment  of  premiums,  procured  certain  indorse- 

VOL.    LIIIT. 
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TnenU  in  writing  upon  these  policies,  entitling  the  holder,  at 
matnrity,  to  a  paid-up  value  proportioned  to  the  amount  of  pre- 
miums which  had  been  paid. 

The  whole  question  involved  in  this  case,  in  our  judgment, 
is,  whether  these  indorsements  are  to  be  construed  as  separate 
and  independent  contracts  of  insurance,  disembarrassed  from 
the  conditions  of  the  original  policies,  or  whether  the  indorse- 
ments and  policies  are  to  be  construed  together  as  constituting 
but  one  contract. 

The  first  indorsement  made  on  one  of  these  policies  is  as  fol- 
lows, being  dated  at  the  office  of  the  company,  on  November 
29th,  1873 :  "  $2,000.  In  consideration  of  the  payment,  on  the 
within  policy,  of  four  annual  premiums,  less  note  for  $169.20, 
given  for  balance  due  on  premium  loans  to  November  11th, 
\^1%^^said  jyolicy  is  entitled^  at  maturity^  to  a  paid-up  value  of 
fmtr-tenths  of  the  sum  insured,  subject  to  deduction  of  note 
above  described,  interest  upon  xohicK  is  payable  annually  in 
advance ;"  signed,  "  7\  N.  FoioUr,  secretary." 

The  indorsement  on  the  other  polic}"  is  in  substance,  though 
not  in  exact  language,  the  same.  The  promissory  note  above 
alluded  to  is  signed  by  the  assured,  and  purports  to  be  "for 
part  premimn  due  and  payable  on  policy  No.  697,"  being 
the  one  on  which  the  indorsement  was  made.  A  similar  note 
was  given  for  S203. 84-,  being  fur  part  of  the  unpaid  premium  on 
the  other  policy,  which  is  described  as  policy  No.  165.  The 
terms  and  conditions  of  the  policies  are  precisely  the  same. 

It  is  admitted  that  these  outstanding  notes  for  unpaid  pre- 
miums have  not  been  discharged,  and  that  no  interest  has  ever 
heen paid  on  thein^  either  by  the  plaintiff,  or  by  the  assured. 

It  is  insisted  that,  under  the  express  conditions  of  the  poli- 
cies, the  failure  to  pay  the  interest  on  these  notes  operated  as  a 
forfeiture  of  the  policies,  rendering  them  void.  This  is  claimed 
by  the  company,  under  the  provisions  of  the  following  clause: 
"Or,  in  case  the  said  Eugene  A.  Thomas  shall  not  j^y  the  said 
premiums,  on  or  before  the  date  mentioned  for  the  payment 
thereof,  and  the  interest  annuaUy  on  all  notes  or  credits  on  ac- 
count of  preminnw,  until  the  same  dre  fully  paid  up^  then^ 
and  in  every  such  case^  this  policy  shall  he  void.''^  Another 
clause  provides,  further,  that  "in  every  case  where  this  policy 
shall  cease,  or  be  or  become  void,  all  payments  jnade  thereon 
shall  he  forfeited  to  said  company,  and  also  all  profits  and  divi- 
dends accruing  therefrom." 

These  clauses  are  too  plain  in  meaning  to  admit  of  much 
room  for  construction.  They  incorporate  a  clear  agreement 
between  the  contracting  parties,  that  the  policies  shall  be  void 
in  the  event  of  a  failure  on  the  part  of  assured,  or  some  one  for 
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him,  to  make  punctual  payment  of  either  the  premiums^  or  of 
the  interest  on  all  notes  given  on  account  of  premiums. 

It  is  too  late,  at  this  day,  to  raise  any  question  as  to  the  legal 
validity  of  such  a  contract.  To  one  who  understands  anything 
of  the  principles  upon  which  the  business  of  life-insurance  is 
conducted,  it  is  obvious  that  the  punctual  payment  of  premi- 
ums is  of  the  very  essence  of  the  contract.  The  calculations 
of  insurance  actuaries,  fixing  the  rates  of  insurance,  are  based 
upon  the  theory  of  prompt  payment,  so  as  to  afford  opportunity 
for  such  re-investment  as  to  reap  the  fruits  of  compound  inter- 
est upon  the  company's  moneyed  capital.  Laxity  in  the  en- 
forcement of  punctual  payments  might,  and  no  doubt  would 
frequently,  lead  to  ultimate,  if  not  speedy  financial  ruin.  Stip- 
ulations, therefore,  incorporated  in  insurance-policies,  making 
such  payments  conditions  precedent  to  the  continued  liability 
of  the  insurer,  are  generally  maintained  as  valid  by  the  courts. 
Patch  V.  Phwnix  Mut.  Ins.  Co.,  44  Yt,  481 ;  Anderson  v.  St. 
Louis  Mut.  Life  Ins.  Co..,  5  Big.  Life  &  Accident  Rep.  527;. 
Knickerhocker  Life  Ins.  Co.  i).  Deitz.,  52  Md.  16;  and  other 
cases  cited  on  brief  of  appellant's  counsel. 

It  is  clear  to  us,  that  the  indorsements  upon  the  policies  can 
not  be  construed  to  embody  the  entire  agreement  of  the  con- 
tracting parties,  freed  of  the  conditions  incorporated  in  the 
original  policies.  The  indorsements  and  the  policies  are  to  be 
construed  together,  as  a  whole,  the  policies  being  continued  in 
force  to  the  extent  specified  in  the  indoi'sements.  It  is  the 
same  as  if  new  policies,  with  the  same  conditions,  had  been  re- 
issued for  the  reduced  amount,  with  the  stipulation  that  the 
interest  on  the  deferred  premium  should  be  paid  annually  in 
advance,  subject  to  the  penalties  provided  in  the  event  of 
failure. 

If  we  possessed  the  power  to  construe  away  any  one  of  the 
conditions  or  stipulations  of  tliese  policies,  upon  the  theory  of 
natural  equit}',  or  of  hardship,  we  could  as  well  do  the  same 
with  all  others.  The  insured  is  prohibited,  among  other  things, 
from  residing  or  travelling  within  certain  degrees  of  latitude, 
from  engaging  in  certain  extra-hazardous  occupations,  or  taking 
his  life  by  his  own  hand,  or  losing  it  in  violation  of  law.  These 
are  made  expressly  conditions  precedent  to  recovery  from  the 
insurers,  or  of  their  continued  lial)ility.  It  can  not  be  supposed 
that  these  conditions  have  been  expunged  by  omitting  to  repeat 
them  in  the  indorsement.  The  policy,  with  all  its  terms,  is 
evidently  kept  in  force,  and  no  sufficient  reason  exists  why  one 
of  these  conditions  should  be  omitted  rather  than  another,  or 
that  the  courts  should  enforce  some,  and  relax  the  operation  of 
others.  The  assured  may  have  made  a  hard  or  itnprudent  con- 
tract, in  agreeing  to  forfeit  these  policies  upon  his  failure  to 
Vol.  lxxiv. 
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promptly  pay  the  interest  on  these  notes  annually  in  advance, 
but  courts  have  no  power  to  substitute  wise  for  unwise  agree- 
ments, nor  to  revise  contracts  so  as  to  eliminate  their  hardship 
through  the  process  of  judicial  construction.  They  can  only 
interpret  the  contracts  of  parties  as  they  have  made  them,  and 
enforce  them  according  to  obvious  intention  legally  expressed, 
so  long,  at  least,  as  they  offend  no  law,  or  violate  no  principle 
of  public  policy. 

It  is  manifest  that  the  rulings  of  the  Circuit -Court  are  en- 
tirely opposed  to  these  views.  The  general  charge  requested 
by  appellant  should  have  been  given,  instructing  the  jury,  if 
they  believed  the  evidence,  to  tind  a  verdict  for  the  defendant. 

Reversed  and  remanded. 


Dauphin  &  LaFayette  Streets  Railway 
Co.  V.  Kennerly. 

Action  against  Tax-CoUector^for  Money  paid  as  Taxes'. 

1.  Statutory  exemptions  from  taxation  — When  a  claim  of  exemption 
from  taxation,  total  or  partial,  is  asserted  by  a  corporation  or  an  inthvid- 
ual,  the  legislative  intent  must  be  expressed  in  clear  and  unambiguous 
terms,  and  can  not  be  inferred  from  language  of  doubtful  import;  the 
rule  of  construction,  in  reference  to  such  statutes,  retjuiring  that  "  the 
narrowest  meaning  is  to  be  taken  which  will  fairly  carry  out  the  intent 
of  the  legislature." 

2.  Fouers  of  corporations. — A  corporation  takes  nothing  by  its  charter, 
except  what  is  plainly,  expressly,  and  unequivocally  granted,  or  neces- 
sarily implied ;  and  in  all  things  else  the  powers  which  the  State  may  ex- 
ercise over  its  affairs  are  as  full  and  ample  as  over  individuals  carrying 
on  the  same  business. 

3.  Proviso  to  statute. — The  appropriate  office  of  a  proviso  to  a  statute 
is  to  modify  or  limit  the  enacting  clause,  or  to  except  something  which 
would  otherwise  be  included  in  it;  and  when  annexed  to  a  statute  grant- 
ing powers  to  a  corporation,  it  will  not  be  construed  to  enlarge  tliose 
powers,  or  to  operate  as  a  grant  of  other  privileges. 

4.  Commutation  tax  on  railroads  in  Mobile;  not  applicable  to  corpora- 
tion constructing  road  under  special  charter. — By  an  act  approved  Feb- 
ruary 4th,  1S60,  the  corporate  authorities  of  the  city  of  Mobile  were  au- 
thorized to  grant  to  any  person,  association  or  company,  the  right  and 
privilege  of  constructing  a  railroad  along  and  through  any  streets  in  the 
city,  for  a  period  not  longer  than  twenty  years,  and  to  prescribe  the  kind 
of  rail  to  be  used,  fhe  width  and  length  of  the  track,  the  location  of  turn- 
outs, &c. ;  and  they  were  authorized  to  impose  and  collect,  "  from  each 
company,  person  or  association  erecting  any  railway  under  the  authority 
of  this  act,"  a  tax  of  one  dollar  on  every  hundred  dollars  of  the  gross 
earnings  of  such  railway  company,  which  tax,  it  was  declared,  "  shall 
be  in  lieu  and  in  full  of  all  taxes  and  impositions  of  any  nature  in  favor 
of  said  city  of  Mobile,  upon  such  railway,  equipments,  stock  and  apix^nd- 
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ages."  The  appellant  corporation,  chartered  in  1858,  under  the  name 
of  the  "  Mobile  Omnibus  Company,"  was  authorized  by  ah  act  amend- 
ing its  charter,  approved  February  24th,  1860,  "upon  obtaining  the  con- 
sent of  the  corporate  authorities  of  the  city  of  Mobile,  to  construct  and 
use  their  railway  or  railways  on  any  street  or  streets  in  said  city ;  j)ro- 
vided,  however,  that  all  restrictions,  limitations  and  conditions  prescribed 
in  the  act  "  above  named,  approved  February  4th,  1860,  "  shall  apply  to 
said  company,  should  it  obtain  the  privilege  "from  said  city  authorities  to 
con^ruct  and  use  such  railroad."  Held,  that  the  provision  in  reference 
to  the  special  tax  authorized  by  said  act  of  February  4th,  1860,  was  not 
one  of  the  ''restrictions,  limitations  and  conditions"  referred  to  in  the 
proviso  ;  and  that  said  corporation,  having  obtained  the  consent  of  the  city 
authorities,  and  constructed  its  railroad  through  the  streets  of  the  city, 
could  not  claim  the  benefit  of  said  provision,  and  was  subject  to  other 
taxation. 

Appeal  from  the  Circuit  Court  of  Mobile. 

Tried  before  the  Hon.  Wm.  E.  Claeke. 

This  action  was  brought  by  the  appellant,  a  domestic  cor- 
poration, against  Lewis  H.  Kennerly,  "  as  tax-collector  under 
special  act  of  the  General  Assembly  of  Alabama  approved  De- 
cember 8th,  1880.  entitled  'An  act  for  the  adjustment  and  set- 
tlement of  the  debts  of  the  city  of  Mobile;'"  and  was  com- 
menced on  the  8th  February,  18S2.  The  complaint  contained 
a  special  count  for  money  had  and  received,  claiming  $168.78, 
which  was  alleged  to  have  been  wrongfully  and  illegally  exacted 
and  collected  by  defendant  under  color  of  his  oftice  as  tax- 
collector,  and  to  have  been  paid  by  plaintiff  under  protest  and 
compulsion.  The  facts  of  the  case,  as  agreed  on  and  reduced 
to  writing,  were  as  follows : 

"It  is  agreed  that  the  track  of  the  plaintiff's  railway  was  laid 
in  the  summer  and  fall  of  1860,  and  that  it  commenced  opera- 
tions as  a  street  railroad  on  the  25th  Deeembei',  1860,  under 
the  original  charter  name  of  the  Mobile  Omnibus  Company, 
passed  by  the  General  Assembly  on  the  26th  January,  1858, 
and  afterwards  amended  by  an  act  approved  February  24th, 
1860 ;  and  that  plaintiff,  subsequently  to  the  passage  of  said 
amendatory  act,  obtained  the  consent  of  the  corporate  author- 
ities of  the  city  of  Mobile  to  construct  and  use  a  street  or  horse 
railway,  on  Dauphin  street  in  said,  city,  for  the  transportation 
of  passengers  and  merchandise ;  and  that  from  and  after  said 
railway  was  con.etructed  as  aforesaid,  up  to  the  passage  of  the 
act  of  the  General  Assembly  approved  February  11th,  1879, 
entitled  'An  act  to  vacate  and  annul  the  charter  and  dissolve 
the  corporation  of  the  city  of  Mobile,  and  to  provide  for  the 
application  of  the  assets  thereof  in  discharge  of  the  debts  of 
said  corporation,'  plaintiff  paid  annually  to  the  mayor,  alder- 
men and  common  council  of  the  city  of  Mobile,  but  quarter- 
yearly,  on  the  call  and  demand  of  the  tax-collector  of  said  cor- 
poration, one  dollar  of  every  hundred  dollars  of  the  gross 
Vol.  liiiiT. 
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earnings  of  said  railway  company,  under  the  provisions  of  an 
act  of  the  General  Assembly  of  Alabama,  approved  February 
4th,  1860,  entitled  'An  act  to  enable  the  corporate  authorities 
of  the  city  of  Mobile  to  grant  the  privilege  of  constructing 
railroads  within  the  corporate  limits  of  said  city.' 

"  It  is  further  agreed,  also,  that  the  General  Assembly  of 
Alabama  passed  an  act,  entitled  'An  act  to  incorporate  the  port 
of  Mobile,  and  to  provide  for  the  government  thereof,"  ap- 
proved P^ebruary  11th,  lh79  ;  and  that  said  port  of  Mobile  was 
organized  under  and  according  to  said  act ;  and  that  from  and 
after  the  passage  of  said  last  named  act,  down  to  and  including 
the  year  1881,  plaintiif  has  annually  paid  to  the  corporate  au- 
thorities of  said  port  of  Mobile,  in  quarter-yearJy  installments, 
on  the  call  and  demand  of  the  tax-collector  of  said  port,  one 
dollar  of  every  hundred  dollars  of  the  gross  earnings  of  said 
railway  company,  claimed  as  its  municipal  tax  as  provided  by 
said  act  of  February  4th.  1860;  and  that  the  money  herein 
sued  for  was  claimed  by  defendant,  as  tax-collector,  for  taxes  on 
plaintiff's  railway,  equipments,  live-stock,  rolling-stock,  and 
road-bed,  being  within  said  city  and  port,  for  the  year  1881, 
laid  and  assessed  under  and  in  accordance  with  an  act  of  the 
General  Assembly  of  Alabama,  approved  December  8th.  1880, 
and  the  act  amendatory  thereof,  for  the  adjustment  and  settle- 
ment of  the  debts  of  tlie  city  of  Mobile,  and  was  paid  by  plain- 
tiff under  protest,  and  to  obtain  a  release  of  its  property  levied 
on  by  defendant  as  such  tax-collector,  as  shown  by  his  receipt 
hereto  attached  as  a  part  of  this  agreed  statement  of  facts. 

"  It  is  agreed,  also,  that  on  the  trial  and  argument  of  this  case, 
either  party  may  use  and  refer  to  any  act  of  the  General  As- 
sembly of  Alabama,  general  or  special,  or  any  ordinance  of  the 
city  of  Mobile,  bearing  on  the  matters  in  issue;  and  the  same 
shall  be  considered  as  a  part  of  this  agreed  statement  of  facts, 
as  if  herein  incorporated  by  copy.  It  is  further  agreed,  that  it 
be  submitted  to  the  judge  of  the  Circuit  Court  of  Mobile 
county  to  determine  the  law  applicable  to  these  facts — whether 
said  plaintiff  is  liable  to  pay  said  tax,  or  any  part  thereof;  and 
if  the  decision  is  for  plaintiff,  judgment  shall  be  rendered 
against  defendant,  for  the  proper  sum,  and  costs ;  and  if  for 
defendant,  judgment  for  costs  shall  be  rendered  against  plaintiff. 
From  such  judgment,  either  partv  mav  appeal  to  the  Supreme 
Court." 

This  being  all  the  evidence,  as  the  bill  of  exceptions  states, 
"the  court  charged  the  jury,  on  the  request  of  the  defendant 
in  writing,  that  they  must  find  for  the  defendant,  if  they  be- 
lieved the  evidence;"  and  this  charge,  to  which  the  plaintiff 
excepted,  is  now  asssigned  as  error. 

The  said  act  of  February  4th,  1860,  "  to  enable  the  corporate 
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authorities  of  the  city  of  Mobile  to  grant  the  privilege  of  con- 
structing railroads  within  the  corporate  limits  of  said  city," 
contains  live  sections.  The  first  section  authorizes  the  corpo- 
rate authorities  of  the  city  '•  to  grant  to  any  person  or  persons, 
or  association  of  persons,  company  or  companies,  the  right  and 
privilege  of  building  and  constructing,  on  and  along  any  street 
or  streets,  or  upon  any  land  belonging  to  said  city,  and  upon 
such  terms  and  conditions  as  said  authorities  may  think  proper 
and  prescribe,  a  railway  or  railroad  for  the  conveyance  and 
transportation  of  passengers  and  merchandise  in  cars  or  car- 
riages to  be  run  and  drawn  thereon ;"  with  a  proviso  that  only 
draught  animals  should  be  used  in  certain  portions  of  the  city, 
and  another  limiting  the  grant  to  any  company  to  a  period  of 
twenty  years,  and  authorizing  the  city  to  take  possessson  of  the 
property  at  the  expiration  of  that  term,  on  paying  the  reason- 
able value  thereof.  The  second  section  provides  that  "  all 
railways,  and  a  space  of  three  feet  on  each  side  of  tiie  track  of 
every  railroad  constructed  in  the  city  of  Mobile,  shall  always 
be  kept  shelled,  paved  or  planked,  at  the  expense  of  the  com- 
pany," &c.;  and  authorizes  the  imposition  of  a  fine  for  its  vio- 
lation. The  third  section  gives  the  corporate  authorities  of  the 
city  "  power  to  prescribe  the  width  of  each  and  every  track  of 
railway  to  be  constructed,  and  in  what  part  of  the  street  the 
same  shall  be  placed,  and  where  and  in  what  j)laces  turn-outs 
and  sidings  may  be  placed,  and  to  prescribe  the  form  of  rail  to 
be  used,  and,  generally,  to  impose  such  terms  and  conditions  as 
may  be  necessary  to  secure  said  tracks  conforming  to  the  grade 
of  the  streets  and  the  drainage  of  said  city,  and  offering  as 
little  obstruction  as  practicable  to  the  passage  of  ordinary  car- 
riages and  other  vehicles."  The  fourth  section  declares,  "that 
the  said  corporate  authorities  of  Mobile  may  impose  and  col- 
lect, as  a  tax,  from  each  person,  company  or  association,  erect- 
ing any  railway  under  the  authority  of  this  act,  at  the  rate  of 
one  dollar  on  every  hundred  dollars  of  the  gross  earnings  of  such 
railway  company ;  and  for  the  purpose  of  collecting  the  said 
tax,  it  shall  be  the  duty  of  the  tax-collector  of  said  city,  quarter- 
yearly,  to  call  and  demand  of  the  president,  secretary,  or  the 
financial  oflicers  of  said  railway  company,  or  proprietors,  state- 
ment under  oath  of  the  gross  earnings  of  said  railway  company, 
and  at  the  same  time  collect  the  amount  so  found  to  be  due,  as 
the  tax  aforesaid  ;  and  the  tax  hereby  authorized  to  be  imposed 
and  collected  shall  be  in  lieu  and  in  full  of  all  taxes  and  in)po- 
sitions  of  any  nature,  in  favor  of  said  city  of  Mobile,  upon 
such  railway,  equipments,  stock  and  appendages."  The  fifth 
section  requires  the  articles  of  association  to  be  filed  in  the 
office  of  the  probate  judge  of  Mobile,  and  confers  upon  the 
companies  when  organized  tlie  powers  to  purchase  and  hold 
Vol.  lxxiv. 
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property,  sue  and  be  sued  by  their  corporate  names,  and  to  en- 
act by-laws  and  regulations  not  inconsistent  with  the  laws  of 
the  State  or  the  ordinances  of  the  city  of  Mobile. — Sess.  Acts 
1859-00,  pp.  261-63. 

The  Mobile  Omnibus  Company  was  incorporated  under  an 
act  of  the  General  Assembly  approved  January  26tlj,  1858, 
which  gave  the  company  power  to  hold  property,  to  sue  and 
be  sued  by  their  corporate  name,  to  enact  by-laws  not  incon- 
sistent with  the  laws  of  the  Sate,  and  to  engage  in  the  trans- 
portation of  persons  for  hire, .in  carriages  and  omnibuses,  any 
where  within  the  corporate  limits  of  Mol>ile. — Sess.  Acts  1857-8, 
pp.  125-6.  By  an  act  approved  February  24th,  1860,  the 
charter  of  this  company  was  amended  by  giving  it  power  to 
increase  the  capital  stock  to  ^100,000 ;  and  the  second  section 
of  the  amendatory  act  further  provided:  "That  said  omnibus 
company,  in  addition  to  the  powers  heretofore  gi'anted  under 
the  act  of  incorporation,  shall  have  power,  upon  obtaining  the 
consent  of  the  corporate  authorities  of  the  city  of  Mobile,  to 
construct  and  use  their  railway  or  railways,  on  street  or  streets 
in  said  city,  for  the,  transportation  of  passengers  and  merchan- 
dise ;  provided^  however,  that  all  the  restrictions,  limitations 
and  conditions  prescribed  in  an  act  passed  by  the  present 
General  Assembly,  to  enable  the  corporate  authorities  of  the 
city  of  Mobile  to  grant  the  privilege  of  constructing  railroads 
within  the  corporate  limits  of  said  city,  shall  ayply  to  said  om- 
nibus company,  should  it  obtain  the  privilege  from  said  city 
authorities  to  construct  and  use  such  railroad." — Sess.  Act& 
1859-60,  p^493. 

Overall  &  Bestor,  for  appellant. 

J.  L.  &  G.  L.  Smith,  contra. 

BRICKELL,  C.  J.— There  are  several  questions  to  which 
the  argument  of  counsel  has  been  directed,  we  do  not  deem  it 
necessary  or  proper  now  to  consider.  The  lirstis,  whether  the 
fourth  section  of  the  act  of  the  General  Assembly  approved 
February  4th,  1860,  entitled  "An  act  to  enable  the  corporate 
authorities  of  the  city  of  Mobile  to  grant  the  privilege  of  con- 
structing railroads  within  the  corporate  limits -of  said  city" 
(Pamph.  Acts  1859-60,  p.  262),  imposing  a  specific  tax  ujH)n 
the  gross  earnings  of  such  railways,  "  in  lieu  and  in  full  of  all 
taxes  and  impositions  of  any  nature,  in  favor  of  said  city,  upon 
such  railway,  equipments,  stock  and  appendages,"  is  to  be  re- 
garded as  a  contract  inviolable  by  subsequent  legislation,  or  as 
merely  offering  a  bounty,  which  can  be  witiidrawnat  legislative 
discretion.     The  second  is,  whether  the  "  Port  of  Mobile,"  as 
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incorporated  under  the  act  of  the  General  Assembly  approved 
February  11th,  1879  (Pamph.  Acts  1878-9,  p.  392),  is  a  new 
and  distinct  municipal  corporation,  or  but  the  successor  of  the 
former  corporation,  known  as  the  "  City  of  Mobile."  These 
questions  can  not  arise,  and  become  the  legitimate  subject  of 
judicial  consideration  and  decision,  unless  it  be  shown  that 
from  the  act  referred  to  authority  to  construct  a  railway  was 
derived,  or  that  to  the  company  constructing  a  railway  the 
benefit  or  right  to  the  statutory  rate  of  taxation  has  been  ex- 
tended, and  that  to  other  municipal  taxation  it  is  proposed  to 
subject  it. 

Originally,  the  appellant  was  incorporated  by  a  special  act  of 
the  General  Assembly,  under  the  name  and  style  of  the  "  Mo- 
bile Omnibus  Company,''  for  the  purpose  of  transporting  for 
hire  persons  to  and  from  points  in  the  corporate  limits  of  the 
city  of  Mobile,  in  carriages,  vehicles,  and  omnibuses  drawn  by 
animals. — Pamph.  Acts  1857-8,  p.  115.  Subsequently,  by  an 
act  approved  February  24th,  1860,  the  act  of  incorporation 
was  amended  ;  and  the  second  section  of  the  amendatory  act 
reads  :  ''That  said  omnibus  company,  in  addition  to  the  powers 
heretofore  granted  under  the  act  of  incorporation,  shall  have 
power,  upon  obtaining  the  consent  of  the  corporate  authorities  of 
the  city  of  Mobile,  to  construct  and  use  their  railway  or  rail- 
ways, on  street  or  streets  in  said  city,  for  the  transportation 
of  passengers  and  merchandise ;  Provided^  however,  that  all 
the  restrictions,  limitations  and  conditions  prescribed  in  an  act 
passed  by  the  presentGeneral  Assembly,  to  enable  tlie  corporate 
authorities  of  the  city  of  Mobile  to  grant  the  privilege  of  con- 
structing railroads  within  the  corporate  limits  of  said  city,  shall 
apply  to  said  omnibus  company,  should  it  obtain  from  said  city 
authorities  tiie  privilege  to  construct  and  use  such  railroad," 
Pamph.  Acts  1859-60,  p.  493. 

The  argument  for  the  appellant  is,  that  the  operation  and 
effect  of  the  proviso  above  recited  is  to  incorporate,  as  part  of 
its  charter,  the  fourth  section  of  the  act  to  which  the  proviso 
refers,  thereby  relieving  it  from  all  other  municipal  taxation 
than  one  per-centum  of  its  gross  earnings.  It  is  an  undoubted 
proposition,  that  the  burden  of  taxation,  whether  it  be  State  or 
municipal,  ought  to  fall  equally  upon  all  persons,  natural  or 
artificial,  who  may  be  subject  to  it.  "Taxation  is  the  rule;  ex- 
emption the  exception." — Cooley  on  Taxation,  146.  When, 
therefore,  it  is  claimed  that  by  legislation  any  species  of  prop- 
erty, whether  it  be  the  property  of  natural  persons,  or  of  cor- 
porations created  for  individual  profit,  is  relieved  from  its  just 
2)roportion  of  public  burdens,  the  intention  to  release  it  ought 
to  be  expressed  in  clear  and  unambiguous  terms:  it  ought  not 
to  be  deduced   from   language  of  doubtful  import,  nor  when 
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there  is  room  for  just' controversy  as  to  tlie  legislative  intent, 
Cooley  on  Taxation,  146;  Burroughs  on  Taxation,  132;  Stein 
V.  Mobile,  17  Ala.  234;  Delaware  Railroad  Tax,  18  Wall.  207; 
Erie  Railway  Co.  v.  Pemis^t/lvania,  13  Wall.  492;  Bailey  v. 
Maguire,  22  Wall.  215.  And  it  can  not  be  of  importance  in 
the  application  of  this  principle,  that  the  exemption  claimed  is 
not  total  and  absolute — that  it  is  partial  and  qualified,  assuming 
the  form  of  a  commutation,  or  the  substitution  of  a  burden  less 
onerous  than  that  which  is  imposed  on  the  property  of  others 
of  like  kind.  An  absolute,  unqualified  exemption,  and  a  par- 
tial exemption,  a  commutation,  differ  in  degree,  not  in  charac- 
ter. A  statute  creating  an  exemption  from  taxation,  or  substi- 
tuting, for  the  benefit  of  an  individual  or  a  corporation,  taxa- 
tion less  onerous  than  that  which  others  must  bear,  "  belongs  to 
a  class  of  statutes  in  which  the  narrowest  meaning  is  to  be  taken 
which  will  fairly  carry  out  the  intent  of  the  legislature." — Christ 
Church  V.  Philadelphia,  24  How.  302.  There  is,  also,  another 
principle  well  settled,  "  that  a  corporation  takes  nothing  by  its 
charter,  except  what  is  plainly,  expressly,  and  unequivocally 
granted,  or  necessarily  implied,  and  that  in  all  things  else  the 
powers  which  the  State  may  exercise  over  its  affairs  are  as  full 
and  ample  as  if  it  were  an  individual  carrying  on  the  same 
business." — Bank  of  Pennsylvania  v.  Commonwealth,  19Penn. 
St.  155.  When  these  principles  are  applied  to  the  case  before 
us,  the  argument  of  the  appellant  can  not  be  supported. 

The  appellant  derives  corporate  existence,  and  power  and 
authority  to  construct  a  railway  upon  the  streets  of  the  city, 
from  its  own  charter  and  the  act  amendatory  thej'eof.  It  takes 
no  right,  franchise  or  privilege,  from  the  general  statute  ena- 
bling the  corporate  authorities  of  the  city  to  grant  the  privilege 
of  constructing  railways  on  the  streets,  or  on  any  land  belong- 
ing to  the  city.  The  power  could  not  be  exercised,  until  the 
consent  of  the  corporate  authorities  was  obtained.  Obtaining 
the  consent,  was  a  condition  precedent  to  the  exercise  of  the 
power  engrafted  upon  the  grant.  The  power  is,  nevertheless, 
a  franchise  derived  from  the  charter,  and  not  from  the  cori)o- 
rate  authorities  when  yielding  consent  to  its  exercise.  The 
statutory  exemption  from  municipal  taxation,  or  commutation, 
is,  by  its  terms,  limited  and  confined  to  "each  company,  person 
or  association,"  constructing  a  railway  under  the  authority  of 
the  statute  in  which  it  is  found.  The  reason  for  a  distinction 
between  those  constructing  a  railway  under  the  authority  of 
the  general  statute,  and  a  corporation  constructing  a  like  rail- 
way under  a  separate,  independent,  distinct  grant  proceeding 
directly  froni  the  legislative  power,  may  not  be  obvious ;  nor 
is  it  within  our  province  to  inquire  whether  a  jgood  reason  for 
it  can  be  assigned.     The  words  of  the  statute  are  clear  and  un- 
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ambiguous,  leaving  no  room  for  a  construction  by  which  any 
other  than  the  class  designated  can  be  entitled  to  the  exemption 
from  a  just  proportion  of  governmental  burdens,  which  it  is 
supposed  they  create. 

The  intent  to  extend  the  exemption  to  the  appellant  can  not 
be  deduced  from  the  proviso  to  the  second  section  of  its 
amended  charter.  There  are  no  words  in  it  capable  of  being 
construed  as  a  grant  of  either  privileges  or  powders.  When 
read  in  connection  with  the  clause  immediately  preceding  it, 
so  far  from  adding  to,  or  enlarging  the  general  grant  of  power 
to  the  appellant,  it  will  be  seen  it  performs  the  office  a  pro- 
viso to  a  statute  is  generally  intended  to  perform.  "  The  pro- 
viso," said  C.  J.  Marshall,  "is  generally  intended  to  restrain 
the  enacting  clause,  and  to  except  something  which  would  oth- 
erwise have  been  within  it,  or,  in  some  manner,  to  modify  the 
enacting  clause."  It  is  here  a  limitation  or  exception  to  a 
grant  made, — to  authority  .conferred. — Bawls  v.  Kennedy,  23 
Ala.  240;  Wayman  v.  Southard,  10  Wheat.  1.  It  subjects  the 
franchise  conferred  upon  the  appellant  to  restrictions,  limita- 
tions, and  conditions',  and  for  them  refers  to  the  general 
statute  enacted  at  the  same  session  of  the  General  Assembly, 
enabling  the  corporate  authorities  of  the  city  of  Mobile  to  grant 
the  privilege  of  constructing  railroads  within  the  corporate 
limits  of  the  city.  The  extent  to  which  the  general  grant  of 
power  and  franchise  is  thereby  limited  and  restrained  is  ap- 
parent upon  an  examination  of  the  statute  to  which  reference 
is  made.  Tlie  grant  can  not  endure  for  a  longer  period  than 
twenty  years,  and  upon  the  expiration  of  that  period  the  cor- 
porate authorities  are  clothed  with  power  to  take  the  railway, 
its  rolling-stock,  equipments  and  appendages,  upon  paying  the 
reasonable  value  thereof.  The  use  of  any  other  motive  power 
than  that  of  draught  animals  is  prohibited  within  certain  localities. 
The  manner  of  constructing  the  railway,  the  condition  in  which 
it  is  to  be  kept,  and  the  penalty  incurred  if  it  is  not  constructed 
and  kept  as  required,  are  prescribed.  Power  is  reserved  to  the 
corporate  authorities  to  prescribe  the  width  of  the  track,  the 
part  of  the  street  on  which  it  is  to  be  located,  and  the  form  of 
the  rail  to  be  used  ;  to  determine  the  places  at  which  turn-outs 
and  sidings  may  be  constructed,  "  and,  generally,  to  impose  such 
terms  and  conditions  as  may  be  necessary  to  secure  the  said 
tracks  conforming  to  the  grade  of  the  streets  and  the  drainage 
of  the  city,"  &c.  These  are  the  restrictions,  limitations  and 
conditions,  to  which  the  general  grant  of  power  to  the  appel- 
lant to  construct  and  use  a  railway  is  subjected  ;  and  subjection 
to  them  is  the  purpose  of  the  proviso,  qualifying  and  modify- 
ing the  general  grant.  The  words  of  the  proviso  are  not  capa- 
ble of  a  just  construction  which  will  extend  them  beyond  these 
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restrictions,  limitations  and  conditions,  converting  them,  from 
words  qualifying  the  general  words  which  precede,  into  an  in- 
dependent grant  of  privilege.  We  are,  therefore,  of  opinion 
that  the  appellant  is  not  entitled  to  the  exemption  claimed,  and 
that  its  property  and  rights  of  property  are  as  subject  to  muni- 
cipal taxation,  as  fully  and  amply,  as  may  be  the  property  and 
rights  of  property  of  individuals. 

The  result  is,  the  judgment  of  the  Circuit  Court  must  be 
affirmed. 


Werborn  v.  Pinney. 

Motion  to  Quash  Execution  on  Probate  Decree. 

1.  Quashing  execution ;  ichat  grounds  are  available. — On  motion  to 
quash  or  supersede  an  execution,  which  follows  a  judgment  or  decree 
regular  on  its  face,  only  facts  which  have  occurred  since  the  rendition  of 
the  judgment  or  decree  are  available,  or  antecedent  facts  which  show 
fraud  in  it,  or  a  want  of  jurisdiction  apparent  on  the  record. 

2.  Same;  conclusiveness  of  prohcte  decree. — A  decree  being  rendered 
against  an  executor,  on  final  settlement  of  his  accounts,  and  affirmed  by 
this  court  on  appeal,  an  execution  issued  on  such  decree  can  not  be 
quashed  or  superseded,  on  the  ground  that  the  court  had  no  jurisdiction 
of  the  settlement,  because  the  will,  of  record  in  that  court  by  probate,  in- 
volved trusts  which  were  cognizable  exclusively  in  a  court  of  equity. 

3.  Decree  in  favor  of  married  woman  ;  presumption  in  favor  of  regu- 
larity.— The  rendition  of  a  decree,  on  final  settlement  of  an  executor's 
accounts,  in  favor  of  a  married  woman  alone,  not  joining  her  husband,  is 
only  an  irregularity,  available  on  error ;  and  when  the  question  is  raised 
collaterally,  as  on  motion  to  quash  an  execution  issued  on  the  decree, 
possibly  the  court  would  presume,  in  order  to  sustain  the  decree,  that 
she  had  been  made  a  free-dealer. 

Appeal  from  the  Probate  Court  of  Mobile. 

Heard  before  the  Hon.  Price  Williams.  Jr. 

This  appeal  was  taken  from  a  decree  and  judgment  of  said 
Probate  Court,  overruling  and  refusing  a  motion  to  quash  an 
execution;  The  execution  was  issued  on  the  26th  February, 
1883,  on  a  decree  rendered  by  said  court  on  the  11th  July, 
1881,  in  favor  of  Mrs.  Amanda  M.  Pinney,  who  was  the  widow 
of  A.  M.  Solomon,  deceased,  against  George  F.  Werborn,  on 
final  settlement  of  his  accounts  as  executor  of  the  last  will  and 
testament  of  said  Solomon  ;  which  decree  was  affirmed  by  this 
court  on  appeal,  at  the  last  terni. — Pinney  v.  Werborn,  72  Ala. 
58.  The^xecutor  reserved  exceptions  to  the  overruling  of  his 
motion  to  quash  the  execution,  and  to  the  exclusion  of  the  evi- 
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dence  offered  iu  support  of  his  motion  ;  and  these  rulings  are 
now  assigned  as  error. 

F,  G.  Bromberg,  for  appellant. — (1.)  The  will  of  the  tes- 
tator was  matter  of  record  in  said  court,  and  the  court  was 
bound  to  look  at  it  in  all  proceedings  relating  to  liis  estate. 
Mosely  v.  Tathill,  45  Ala.  653.  This  will  created  personal 
trusts,  which  could  not  be  settled  in  the  Probate  Court. — Per- 
kins v.  Lewis,  41  Ala.  QQQ\  Ex  imrte  Dickson,  64  Ala.  192; 
MitcJiell  V.  Spence,  62  Ala.  453.  The  will  was  so  construed  by 
this  court,  on  the  former  appeal  between  these  parties. — Pin- 
ney V.  Werborn,  72  Ala.  58.  The  will  itself,  and  the  opinion 
of  this  court  construing  it,  showed  that  the  decree  was  void  for 
want  of  jurisdiction  ;  and  the  court  erred  in  excluding  this  evi- 
dence. (2.)  The  'decree  shows  on  its  face  that  Mrs.  Pinney, 
in  whose  favor  it  was  rendered,  is  a  married  woman  ;  and  her 
husband  was  a  necessary  party  to  the  proceedings. — €mith  v. 
Hooper,  20  Ala.  245;  Kavanaugh  v.  Thompson,  16  Ala.  817; 
Laird  v.  Reese,  43  Ala.  148  ;  Evans  v.  English,  61  Ala.  416 ; 
Still  V.  Ruby,  35  Penn.  St.  373.  (3.)  The  executor  might 
have  moved  the  court  to  vacate  so  much  of  the  decree  as  was 
void  for  excess  of  jurisdiction,  if  he  had  been  notified  of  the 
application  for  an  execution  ;  but,  having  had  no  notice,  his 
only  remedy  was  a  motion  to  quash. — Johnson  v.  Johnson,  40 
Ala.  247 ;  Sum.mersett  v.  Sumw^rsett,  40  Ala.  596. 

D.  H.  Lay,  and  L.  H.  Faith,  contra,  cited  Mervine  v.  Par- 
ker, 18  Ala.  241 ;  Matthews  v.  Robinson,  20  Ala.  130  ;  Mar- 
shall V.  Candler,  21  Ala.  490  ;  Gravett  v.  Malone,  54  Ala.  19  ; 
Powell  V.  Boon  &  Booth,  43  Ala.  459. 

STONE,  J.— In  July,  1881,  George  F.  Werborn,  as  execu- 
tor, came  to  a  final  settlement  of  the  estate  of  Adolph  Solomon^ 
deceased,  in  the  Probate  Court  of  Mobile.  On  that  final  set- 
tlement, a  money  decree  for  some  two  hundred  and  three  dol- 
lars was  rendered  against  him,  in  favor  of  Mrs.  Pinney,  the 
surviving  widow  of  the  said  Adolph  Solomon.  Mrs.  Pinney 
appealed  from  said  decree  to  this  court,  and  the  decree  of  the 
Probate  Court  was  in  all  things  affirmed. — Pinney  v.  Werborn, 
72  Ala.  58.  An  execution  was  thereupon  issued  from  the 
Probate  Court  of  Mobile,  to  enforce  the  collection  of  said 
money  decree,  so  affirmed  in  this  court.  Werborn  then  moved 
the  ProI:)ate  Court  to  quash  said  execution,  on  the  alleged 
ground  that  it  "  was  issued  in  excess  of  the  powers  of  tliis 
[Probate]  court,  and  in  exercise  of  powers  over  a  subject-mat- 
ter not  confided  to  this  [Probate]  court  by  the  law^  of  Ala- 
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bama."  The  Probate  Court  overruled  the  motion  to  quash, 
and  Werborn  appealed  to  this  court  fronitthat  ruling. 

The  attempt  was  made  in  the  Probate  Court  to  show,  by 
proof  aliunde,  that  that  court  was  without  jurisdiction  to  render 
the  decree,  for  the  enforcement  of  whicli  the  execution  had 
been  sued  out.  It  was  not  disputed  that  tiie  execution  pursued 
the  decree,  and  it  was  not  contended  the  decree  had  been  ob- 
tained by  fraud.  The  precise  shape  the  contention  took  was, 
that,  under  the  provisions  of  Mr.  Solomon's  will,  limitations 
were  imposed  and  trusts  created,  which  ousted  the  jurisdiction 
of  the  Probate  Court ;  and  the  court  being  without  jurisdic- 
tion, the  decree  was  void ;  and  this  was  attempted  to  be  shown 
by  the  introduction  of  the  will,  and  other  evidence  dehors  the 
record.  All  this  came  too  late.  It  was  an  attempt,  on  super- 
sedeas, to  go  behind  the  judgment,  and  to  re-try  questions  which 
should  have  been  brought  upon  the  trial.  On  supersedeas  of  an 
execution,  which  follows  a  judgment  regular  on  its  face,  the 
relief,  to  be  available,  must  rest  on  facts  occurring  subsequent 
to  the  decree ;  or,  if  it  relate  to  antecedent  facts,  must  show 
fraud  in  the  decree,  or  a  want  of  jurisdiction  in  the  court,  ap- 
parent on  the  record. — Gravett  v.  Malone,  54  Ala.  19;  Mervtne 
V.  Parker,  18  Ala.  241 ;  Matthews  v.  Robinson,  20  Ala.  130; 
Marshall  v.  Candler^  21  Ala.  490. 

The  Probate  Court  is  expressly  and  generally  clothed  with 
power  and  authority  over  the  final  settlements  of  executors 
and  administrators ;  and  the  cases  in  which  they  have  not  such 
jurisdiction  are  exceptional,  growing  out  of  special  trusts  or 
equities  shown,  for  which  their  powers  are  not  plastic  enough. 
These,  when  shown,  deprive  the  court  of  jurisdiction.  But 
they  must  be  shown  before  iinal  decree ;  and,  to  open  the  ques- 
tion for  inquiry  afterwards,  the  record  must  affirmatively  show 
the  existence  of  such  exceptional  facts.  If  parties  proceed  to 
iinal  settlement  and  decree  in  disregard  of  them,  and  the  court 
enters  an  ordinary  decree — such  as  is  common  in  final  settle- 
ments— we  are  bound  to  presume,  in  favor  of  regularity,  that 
no  valid  objection  to  the  jurisdiction  existed.  And  this  pre- 
sumption would  be  strengthened,  if  it  were  possible  to  make 
it  stronger,  by  the  fact  that  such  decree  was  procured  to  be 
affirmed  in  a  revising  court,  without  objection  on  the  score  of 
jurisdiction. 

It  is  objected  further,  that  the  probate  decree  was  improp- 
erly rendered  in  favor  of  Mrs.  Pinne}',  a  married  woman,  in- 
stead of  her  husband  and  trustee  for  her  use.  We  need  not 
consider  whether  there  is  any  thing  in  this  objection.  This, 
too,  comes  too  late.  If  well  taken,  it  is  only  matter  of  irregu- 
larity, which  could  be  considered  on  error.  Possibly,  when  the 
question  is  raised  collaterally,  as  here,  it  would  be  our  duty  to 
38 
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presume  she  had  been  made  a  free-dealer,  to  sustain  the  decree 
of  the  primary  count.  But,  this  alleged  error  was  not  even 
raised  in  the  court  below,  as  a  ground  for  quashing  the  execu- 
tion. We  can  only  review  the  questions  there  raised  and  passed 
on,  unless  the  proceedings  were  void  on  their  face. 
The  judgment  of  the  jProbate  Court  is  affirmed. 


Sims  1^.  Eslava. 

Statutory  Real  Action  in  nature  of  Ejectment. 

1.  Sale  of  lands  under  execufion,  after  death  of  defendant. — A  sale  of 
lands  imder  execution,  or  other  legal  process,  issued  after  the  death  of 
the  defendant  in  the  writ,  is  a  nullity,  and  passes  no  title  to  the  pur- 
chaser, unless,  as  authorized  by  statute  (Code,  §  3213),  a  lien  was 
acquired  and  kept  alive  during  his  life,  without  the  lapse  of  an  entire 
term. 

2.  Claim  of  exemption  to  property  levied  on,  and  contest  thereof ;  effect 
on  lien  of  execution. — When  a  claim  of  exemption  is  interposed  to  prop- 
ertj^  on  which  an  execution  has  been  levied,  and  the  claim  is  contested 
by  the  plaintiff,  the  lien  of  the  execution,  by  express  statutory  provisioti 
(Code,  §  2835),  is  neither  destroyed  nor  impaired  "by  the  pendency  of 
such  contest,  nor  by  its  termination,  if  found  in  favor  of  the  plaintiff;" 
but  a  termination  and  abatement  of  the  contest  by  the  death  of  the 
claimant  is  not  within  the  terms  of  the  statute. 

Appeal  from  the  Circuit  Court  of  Mobile. 

Tried  before  the  Hon.  Wm.  E.  Clarke. 

This  action  was  brought  by  George  N.  Stewart  in  his  life- 
time, and  revived,  on  his  death,  in  the  name  of  the  appellant 
as  the  executrix  of  his  last  will  and  testament,  against  Odyle 
Eslava,  to  recover  the  possession  of  a  certain  tract  of  land, 
which  was  described  as  "all  of  square  numbered  nineteen  (19) 
according  to  a  map  of  Spring  Hill  in  said  county ;"  and  was 
commenced  on  the  30tli  May,  1882,  There  was  an  admission 
of  possession  by  defendant,  in  these  words  :  "  Defendant  admits 
that  Mrs.  Celestine  P]slava  went  into  possession  of  the  lot  sued 
for,  under  the  deed  of  V>.  F.  Marshall  and  wife  to  her,  and 
resided  on  said  lot  up  to  the  time  of  her  death ;  but  this  de- 
fendant also  resided  there  during  the  same  time."  The  plaintiff 
claimed  the  land  as  the  purchaser  at  sheriff's  sale  under  execu- 
tion against  Mrs.  Celestine  Eslava,  and  adduced  on  the  trial,  as 
the  bill  of  exceptions  shows,  the  following 'evidence  in  support 
of  his  title : 

"(1.)  A  deed  from  B.  F.  Marshall  and  wife  to  Celestine 
Eslava,  executed  January  10th,  1863.  (2.)  Agreement  of 
Vol.  lxxiv. 
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counsel  as  to  possession,"  being  the  agreement  above  set  out. 
"(3.)  Record  and  proceedings  of  a  certain  cause  lately  pending 
in  this  court,  wherein  Charles  Farley  was  plaintiff,  and  said  Eslava 
was  defendant ;  wherein  said  defendant  was  duly  served,  and 
appeared  by  counsel ;  and  wherein  a  judgment  for  $480,  with 
costs,  was  duly  entered  and  rendered  in  favor  of  said  Farley, 
and  against  said  Celestine  Eslava,  on  the  9th  June,  1873. 
(4.)  The  records  of  said  court,  showing  that  an  execution  was 
issued  on  said  judgment  within  a  year  from  its  rendition,  and 
was  duly  returned  '  No  propert}^  found  ;'  and  that  other  execu- 
tions were  thereafter  issued,  and  returned  '  No  property,'  con- 
tinuously and  without  the  lapse  of  an  entire  term,  down  to  an 
execution  issued  on  the  11th  December,  1882,  which  was  levied 
upon  all  the  right,  title  and  interest  of  said  Celestine  Eslava  in 
and  to  the  land  described  in  the  complaint,"  with  the  sheriff's 
return  show-ing  the  levy  and  a  claim  of  homestead  exemption 
interposed  by  said  defendant.  (This  claim  of  exemption  was 
verified  by  affidavit,  and  the  sheriff's  return  stated  that  it  was 
filed  with  him,  that  he  had  given  notice  of  the  claim  to  the 
plaintiff's  attorney,  and  that  he  had  postponed  the  sale  until 
the  fnrtiier  orders  of  the  court.)  '"(5.)  The  contest,  record 
and  proceedings  in  said  court,  had  and  taken  on  the  return  of 
said  execution,  between  said  Farley  and  Celestine  Eslava,  upon 
the  contest  of  the  claim  of  homestead  exemption  shown  in  and 
by  said  return;  the  appearance  of  the  parties;  thecoTitest;  the 
several  orders  of  the  court  therein,  regularly  continuing  said 
cause,  from  term  to  term,  until  the  Fall  term,  1880,  of  said 
court,  when  an  entry  was  made  in  said  cause,  on  the  11th  Jan- 
nary,  1881,  suggesting  the  death  of  said  Celestine  Eslava ;  and 
that  thereafter  no  further  entry  appears  on  the  minutes  of  the 
court  in  said  cause.  (6.)  Plaintiff  then  proved  that  said  Celes- 
tine Eslava  died  on  the  21st  December,  1880,  and  that  she  left 
no  minor  child.  (7.)  Plaintiff  then  offered  in  evidence  a  ven- 
ditioni exponas^  issued  out  of  said  court  on   the  22d  January, 

1881,  with  the  indorsement  and  sheriff's  return*  thereon ;" 
which  showed  that  the  sheriff  sold  the  premises  now  sued  for, 
under  said  writ  of  venditioni  exponas^  on  the  1st  Monday  in 
March,  1881,  and  that  said  Geoi*ge  N.Stewart  becauje  the  pur- 
chaser at  the  sale.  And  plaintiii  then  offered  in  evidence  the 
record  of  an  order  made  by  said  court  on  the  28th  January, 

1882,  on  the  motion  of  said  Stewart,  directing  the  sheriff  to 
execute  a  conveyance  to  him  as  the  purchaser  at  the  sale;  and 
the  sheriff's  deed,  dated  April  24th,  1882,  which  was  executed 
pursuant  to  this  order,  and  which  recited  the  facts  as  to  the 
judgment,  the  issue  and  levy  of  the  execution,  the  postpone- 
ment of  the  sale  in  consequence  of  the  claim  of  exemption, 
the  issue  of  the  venditioni  exponas^  the  sale  under  it,  the  pur- 
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chase  by  Stewart,  and  the  order  of  court  requiring  a  conveyance 
to  be  executed  to  him  as  the  purchaser,  all  as  above  stated. 

''  To  the  admission  of  said  venditioni  exponas,  and  of  said 
sheriff's  deed,  each,  as  they  were  offered  in  evidence,  the  de- 
fendant objected,  on  the  ground  that  the  same  was  illegal,  in- 
competent, and  irrelevant ;  because  the  record  introduced 
showed  that,  at  the  time  of  the  issue  of  said  writ,  the  contest 
of  exemption  had  not  terminated  by  a  judgment  in  favor  of 
plaintiff  ;  and  because,  if  Mrs.  Eslava  was  dead,  and  the  contest 
had  abated  on  account  of  her  death,  then  the  clerk  had  no 
authority  to  issue  said  writ ;  and  because  the  record  showed 
that  the  lien  of  said  execution,  issued  on  the  11th  December, 
1878,  was  discharged  by  operation  of  law,  before  said  writ  of 
venditioni  exponas  was  issued.  The  court  sustained  said  ob- 
jections, both  as  to  said  writ  and  said  deed,  and  excluded  the 
same  from  the  jury ;  to  which  ruling  and  action  of  the  court, 
as  to  each,  the  plaintiff  duly  excepted,"  and  was  thereby  com- 
pelled to  take  a  nonsuit. 

The  rulings  of  the  court  excluding  this  evidence,  when 
offered  as  above  stated,  are  now  assigned  as  error. 

PiLLANS,  ToRREY  &  Hanaw,  and  H.  AusTiLL,  for  appellant. 
The  lien  of  the  execution  dated  from  its  levy,  and  continued 
up  to  the  moment  of  the  defendant's  death.  Until  the  termi- 
nation of  the  contest,  the  property  was  in  the  custody  of  the 
law,  and  the  sheriff  could  not  discharge  it  before  that  contest 
was  ended.  If  the  contest  had  been  tried,  and  decided  against 
the  defendant,  thereby  establishing  the  fact  that  there  was  no 
valid  claim  of  exemption  to  interfere  with  the  execntion,  it 
can  not  be  doubted  that  the  plaintiff  might  at  once  have  had 
the  property  sold  under  a  ve7iditioni  exponas.  But  the  claim 
and  right  of  exemption,  under  the  facts  proved,  ceased  at  once 
and  forever  when  the  defendant  died ;  and  the  lien,  which  had 
only  been  suspended  by  the  contest,  at  once  revived  in  full 
force,  and 'might  be  enforced  as  in  any  other  case  where  the 
execution  of  process  has  not  been  completed  by  a  sale. — Dryer 
V.  Graham,  58  Ala.  623 ;  Jones  v.  Key,  50  Ala.  599  ;  Thomp- 
son V.  The  State,  20  Ala.  54;  Taylor  v.  Miller,  13  Howard, 
293  ;  Clark  v.  KirTcsey,  54  Ala.  219. 

S.  P.  Gaillard,  L.  H,  Fa  nil,  and  J.  L.  &  G.  L.  Smith, 
contra. — A  sale  of  lands  under  legal  process,  after  the  death  of 
the  owner,  without  a  revivor  against  his  heirs,  is  strictly  statu- 
tory.— 47  Ala.  264;  55  Ala.  601.  In  this  case,  the  levy  was 
made  more  than  two  years  before  the  defendant's  death ;  and 
it  was  not  kept  alive,  as  it  might  have  been,  by  the  issue  of 
other  writs  without  the  lapse  of  a  term. — Code,  §  3213  ;  47 
Vol.  lxxit. 
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Ala.  264 ;  11  Ala.  433 ;  4  St.  &  P.  237.  As  the  contested 
claim  of  exemption  was  abated  by  the  death  of  the  defendant, 
the  contest  was  not  decided  in  favor  of  the  plaintiff,  and  ther^- 
fore  the  case  is  not  brought  within  the  statute. — Code,  §  2835. 
On  principles  of  common  law,  the  plaintiff's  laches  in  prose- 
cuting his  contest  was  fatal  to  his  lien. — 70  Ala.  409 ;  74  111. 
209  ;  2  Bush,  Ky.  236  ;  6  B.  Mou.  491 ;  14  Ohio  St.  18  ;  Free- 
man on  Executions,  206. 

BRICKELL,  C.  J. — A  sale  of  lands  under  execution,  or 
other  legal  process,  issuing  after  the  death  of  the  defendant 
therein,  unless  it  be  issued  in  pursuance  of  the  statute  (Code, 
of  1876,  §  3213),  in  continuation  of  a  lien  acquired  and  kept 
alive  in  the  life-time  of  the  defendant,  is  a  nullity,  passing  no 
title  to  the  purchaser. — 1  Brick.  Dig.  893,  §  43  ;  Hendim  v. 
White,  52  Ala.  597.  The  reason  is  obvious;  there  must  be 
real  parties  to  all  process,  original  or  final.  Upon  the  death  of 
the  defendant,  by  operation  of  law.  the  title  to  his  lauds  de- 
scends to  his  heirs,  if  he  dies  intestate  ;  or,  if  he  dies  testate,  de- 
volves upon  his  devisees.  The  sale,  of  consequence,  affects  the 
title  of  new  parties,  who  are  entitled  to  a  day  in  court,  that 
they  may,  if  they  can,  show  cause  against  its  divestiture. 

The  statute  referred  to  declares,  that  "  a  writ  of  fien  facias^ 
issued  and  received  by  the  sheriff  during  the  life  of  the  defend- 
ant, may  be  levied  after  his  death,  or  an  alias  issued  and  levied, 
if  there  has  not  been  the  lapse  of  an  entire  term,  so  as  to  de- 
stroy the  lien  originally  created.''  Liens  on  lands,  or  on  per- 
sonal property,  the  statutes  attach  only  to  executions ;  and  they 
take  effect  only  within  the  county  to  which  they  arc  issued,  and 
from  the  time  the  sheriff  receives  the  writ.  The  continuance 
of  the  lien  depends  upon  the  regular  issue  and  deliver}'  of  ex- 
ecutions to  the  sheriff,  from  term  to  term. — Code  of  1876, 
§  3210.  If  the  execution  is  kept  alive  by  the  diligence  of  the 
plaintiff,  tiiat  the  death  of  the  defendant  shall  not  work  a  chasm 
in  the  proceedings,  or  a  destruction  of  the  lien,  is  the  purpose 
of  the  statute;  but,  if  it  be  not  kept  alive,  it  is  equally  the  pur- 
pose of  the  statute  that  the  lien  shall  be  lost,  and  the  death 
shall  operate  its  usual,  ordinary  consequence, — an  abatement 
or  suspension  of  the  proceedings. 

That  the  venditioni  exponaSy  and  the  sale  of  the  lands  under 
it,  is  a  nullity,  conferring  no  title  upon  the  purchaser,  in  conse- 
quence of  the  death  of  the  defendant  at  the  time  of  its  issue, 
is  not  denied,  unless  its  issue  and  the  sale  were  authorized  by 
the  statute  which  provides,  that  the  lien  on  property  levied  on, 
and  claimed  as  exempt,  shall  not  be  impaired  or  destroyed  by 
the  pendencj'  of  the  claim  or  contest,  nor  by  its  termination,  if 
found  in  favor  of  the  plaintiff.— Code  of  1876,  §  2835.     There 
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was  no  termination  of  the  contest  in  favor  of  the  plaintiff — no 
determination  that  there  was  a  lien  upon  the  land.  The  abate- 
ment of  the  contest  by  the  death  of  the  defendant  and  claimant 
was  not  a  determination  in  favor  of  the  plaintiif — all  that  was 
decided  or  declared  was,  that  the  proceedings  were  suspended 
from  the  want  of  a  proper  party  capable  of  conducting  them 
to  a  final  determination.  The  event,  or  condition,  upon  which 
the  continuance  of  the  lien  and  authoritj  depended,  had  not 
happened.  The  lien  of  executions,  the  preservation  or  loss  of 
them,  the  claim  of  exemption,  and  its  contestation,  are  all  strictly 
statutory,  and  with  the  requirements  of  the  statute  there  can 
be  no  dispensation.  There  are,  manifestly,  just  reasons  for  the 
preservation  to  a  plaintiff  of  a  lien  established  by  the  judgment 
of  a  court  of  competent  jurisdiction,  interrupted  in  its  enforce- 
ment by  legal  proceedings  instituted  against  him,  which  do  not 
apply  when  there  has  not  been,  or  can  not  be,  an  establishment 
of  the  lien  by  such  judgment. 

There  is  no  error  in  the  record,  prejudicial  to  the  appellant, 
and  the  judgment  is  affirmed. 


Zelnicker  v,  Bri^liam  «&  Co. 

Creditor's  Bill  In  Equity  to  set  aside  Fraudulent  Cmiveyance. 

1.  When  creditor  without  lien  inai/  come  into  equity,  to  set  asid£  sale  or 
conveyance  on  ground  of  fraud. — The  statute  authorizing  a  creditor  with- 
out a  lien  to  file  a  bill  in  equity,  "  to  subject  to  the  payment  of  his  debt 
any  property  which  has  been  fraudulently  transferred,  or  attempted  to 
be  fraudulently  conveyed  by  his  debtor  "  (Code,  §  3886),  is  not  confined  to 
cases  in  which  a  discovery  is  sought;  nor  is  it  necessary  that  the  bill 
shall  ask  a  discovery,  or  conform  to  the  requisites  of  a  bill  for  discovery. 

2.  Same;  construction  of  statute  not  d^'pendent  on  location. — This  sec- 
tion was  enacted  long  after  the  three  sections  immediately  preceding  it 
(3883-85),  which  relate  to  bills  of  discovery  ;  and  its  scope  and  meaning 
are  not  affected  by  its  relative  location  in  the  Code. 

2.  Burden  of  proof  as  to  consideration  of  conveyance  assailed  for  fraud. 
When  an  existing  creditor  attacks  as  fraudulent  a  conveyance  executed 
by  his  debtor,  and  assails  the  consideration  as  simulated  and  fictitious, 
the  onus  is  on  the  grantee  to  prove  an  adecpiate  valuable  consideration  to 
support  the  conveyance,  and  its  recitals  are  not  evidence  in  his  favor  as 
against  the  complainant. 

4.  Waiver  of  answer  on  oath. — When  an  answer  on  oath  is  waived  by 
the  complainant  (Code,  (j  3762),  the  answer  is  mere  pleading,  even  if  re- 
sponsive, and  is  not  evidence  for  any  purpose. 

5.  Amendment  of  answer,  and  of  claim  of  exemption. — When  the  origi- 
nal answer  sets  up  an  insufficient  claim  of  exemption,  its  defects  may  be 
remedied  by  amendment;  and  an  amended  claim  of  exemption,  allowed 

Vol.  lxxit. 
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by  the  chancellor,  will  be  treated  by  this  court,  if  necessary,  as  an  amend- 
ment of  the  answer. 

Appeal  from  the  Chancery  Court  of  Mobile. 

Heard  before  the  Hon.  John  A.  Foster. 

The  bill  in  this  case  was  filed  on  the  20th  February,  1883, 
by  the  appellees,  a  mercantile  firm  doing;  business  in  Boston, 
Massachusetts,  wlio  sued  as  creditors  of  Joseph  J.  Zelnicker, 
against  the  said  Joseph  J.  Zelnicker,  and  also  against  Mrs. 
Louise  N.  Zelnicker  and  her  husband,  Solomon  S.  Zelnicker; 
and  sought  to  set  aside,  on  the  ground  of  fraud,  a  sale  and  con- 
veyance of  his  stock  of  goods  by  said  Joseph  J.  to  Mrs.  Louise 
N.  Zelnicker,  and  to  subject  the  stock  of  goods  to  the  payment 
of  complainant's  debt,  which  was  evidenced  by  the  three  prom- 
issory notes  of  said  Joseph  J.,  dated  in  October  and  November, 
1882,  payable  four  months  after  date,  and  aggregating  nearly 
$1,300.  The  sale  and  conveyance  to  Mrs.  Zelnicker  was  made  on 
the  12th  February,  1883,  on  the  recited  consideration  of  $1,100, 
part  payment  of  an  admitted  indebtedness.  The  bill  alleged  that 
this  sale  and  conveyance  was  made  by  said  Joseph  J.  ''  with  the 
intent  to  hinder,  delay  or  defraud  complainants,  or  others  of 
his  then  existing  creditors,  of  their  just  debts ;  that  the  said 
Solomon  S.  actively  participated  in  said  pretended  sale,  and  in 
the  transfer  of  such  goods  and  accounts,  and  he  and  the  said 
Louise  N.,  his  wife,  participated  and  concurred  in  the  aforesaid 
fraudulent  intent  of  the  said  Joseph  J. ;  that  the  alleged  mdebt- 
edness  from  said  Joseph  J.  to  said  Louise  N.  was  altogetlier 
simulated  and  fictitious,  or,  if  any  thing  was  really  due  from 
him  to  her,  the  true  amount  thereof  was  intentionally  exagger- 
ated and  swollen  by  all  of  said  defendants,  and  the  property  and 
accounts  so  sold  by  him  to  her  were  estimated  and  taken  at 
much  below  their  real  value." 

The  bill  was  not  sworn  to,  and  answers  on  oath  were  expressly 
waived.  A  demurrer  to  the  bill  was  filed  by  Mrs.  Zehiicker 
and  her  husband,  on  the  ground  that  it  was  wanting  in  equity, 
because  complainant  had  a  complete  and  adequate  remedy  at 
law,  if  the  sale  and  conveyance  was  fraudulent  as  alleged;  and 
because  it  did  not  show  that  the  property  conveyed  was  wc)rth 
more  than  $1,000,  which  said  Joseph  J.  might  claim  as  exempt, 
and  therefore  complainants  were  not  injured  by  the  sale  and 
conveyance.  They  also  filed  an  answer,  but  not  under  oath, 
denying  the  charges  of  fraud  and  simulated  consideration,  and 
asserting  that  the  goods  were  sold  and  convej'ed  to  Mrs.  Zel- 
nicker, at  their  invoice  price  and  actual  value,  in  part  payment 
of  an  existing  debt  for  money  previously  borrowed,  at  different 
times,  amounting  to  about  $1,800.  Joseph  J,  Zelnicker 
adopted  and  concurred  in  the  demurrer  of  his  co-defendants. 
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and  also  filed  an  answer,  admitting  the  execution  and  delivery 
of  the  notes  held  by  the  complainants,  denying  the  charges  of 
fraud  in  the  sale  and  conveyance  to  Mrs.  Zelnicker,  and  assert- 
ing its  validity.  His  answer  contained,  also,  a  claim  of  exemp- 
tion in  these  words :  "  Further  answering,  respondent  says,  that 
he  claims  that  the  property  described  in  the  bill,  as  iraudulently 
conveyed  by  him  to  said  Louise  N.  Zelnicker,  to  be  of  less 
value  than  one  thousand  dollars ;  that  he  is  a  resident  of  this 
State,  and  has  selected  said  property  to  be  exempted  from  sale 
and  execution,  or  other  process  of  any  court,  issued  for  the  col- 
lection of  any  debt  contracted  since  the  15th  July,  1868,  or 
since  the  ratification  of  the  present  constitution,  by  this  defend- 
ant. Respondent  hereby  claims  the  same  as  part  of  the  said 
exemption  allowed  him  by  law;  and  he  further  says,  that  com- 
plainants have  no  interest  in  the  disposition  he  may  make  of 
said  property  as  exempt,  and  have  not  been  injured  by  the  said 
sale  thereof." 

The  complainants  were  afterwards  allowed  by  the  court,  as 
the  minute-entry  recites,  "to  amend  the  bill  by  interlineation 
in  red  ink;"  but  the  record  does  not  show  that  this  amendment 
was  made,  unless  it  refers  to  several  lines  in  red  ink  which  ap- 
pear drawn  across  an  averment  in  the  original  bill,  "  that  said 
sale  included  substantially  all  the  property  of  said  Joseph  J. 
subject  to  legal  process  for  the  satisfaction  of  his  debts."  A 
joint  '"demurrer  and  answer  to  the  amended  bill "  was  filed  by 
all  the  defendants,  repeating  the  causes  of  demurrer  specified 
to  the  original  bill,  and  adding  this :  "  because  said  amended 
bill  does  not  show  that  said  Joseph  J.  had,  at  the  time  of  said 
sale,  no  other  property  subject  to  legal  process  for  the  satisfac- 
tion of  his  debts ;"  and  in  their  answer,  while  adopting  their 
original  answers,  they  alleged  that  said  Joseph  J.,  on  the  12th 
February,  1883,  "had  no  other  property  than  sold  by  him  on 
that  day  to  said  Louise  N."  On  a  subsequent  day  of  the  term 
at  which  this  "demurrer  and  answer"  was  filed,  a  minute-entry 
was  made  as  follows:  "  Defendant  changes  his  answer  to  the 
amended  bill,  to  an  amendment  to  the  answer."  No  testimony 
was  taken  by  either  party,  but  there  is  an  admission  of  record, 
signed  by  the  defendants'  solicitor,  "that  said  Joseph  J.  Zel- 
nicker executed  the  notes  described  in  the  bill,  and  that  the 
complainants  are  the  holders  of  said  notes,  and  that  the  same 
are  unpaid,  and  are  outstanding  valid  claims  against  said 
Joseph  J." 

The  chancellor  overruled  the  demurrers  to  the  bill ;  and  the 
cause  being  submitted  for  final  decree,  as  the  entry  of  submis- 
sion recites,  "on  the  pleadings  and  testimony,"  he  rendered  a 
decree  for  the  complainants,  declaring  the  conveyance  of  the 
goods  fraudulent  and  void  as  against  them,  and  that  the'prop- 
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ertj  was  held  in  trust  for  their  benefit;  but  he  fuither  held 
that  Joseph  J.  Zelnicker  was  entitled  to  claim  an  exemption  of 
$1,000  out  of  the  goods,  or  the  proceeds  of  t])eir  sale ;  and  he 
ordered  a  reference  of  the  matters  of  account  to  the  register. 
The  defendants  appeal  from  this  decree,  and  assign  as  error  the 
overruling  of  their  demurrers  to  the  bill,  and  the  decree  de- 
claring the  sale  and  conveyance  to  be  fraudulent.  By  consent 
indorsed  on  the  transcript,  there  is  a  cross-assignment  of  error 
by  the  complainants,  because  the  chancellor  allowed  the  claim 
of  exemption. 

F.  G.  Beombero,  for  appellants. — (1.)  The  bill  was  wanting 
in  equity,  because  the  complainants  had  no  lien  on  the  goods, 
and  did  not  file  their  bill  as  a  bill  of  discovery.  It  does  not 
contain  the  averments  necessary  in  a  bill  of  discovery  ;  nor 
could  it  be  maintained  as  a  bill  for  discovery,  since  an  answer 
on  oath  is  waived.— Story's  Eq.  PI.  §  311';  10  Cush.  58 ;  24 
Pick.  411.  Section  3886  of  the  Code,  under  which  the  bill 
was  filed,  is  to  be  construed  in  connection  with  the  preceding 
sections  (3882-85),  which  relate  only  to  bills  of  discovery. 
Lehman  v.  Meyer,  67  Ala.  396.  No  discovery  being  asked,  or 
needed,  the  remedy  at  law  was  complete,. —  Carville  v.  Stout, 
10  Ala.  796;  Freeman  on  Executions,  §§'l36,  138,  426.  (2.) 
The  bill  was  wanting  in  equity,  also,  because  it  does  not  show 
that  the  stock  of  goods  conveyed  was  worth  more  than  $1,000, 
which  the  grantor  might  lawfully  convey,  since  it  was  exempt 
from  the  payment  of  his  debts;  and  therefore  the  allegations 
of  fraud  are  not  suflficient. — LehTnan  v.  Bryan,  67  Ala.  559; 
Shirley  v.  Teal,  67  Ala.  452 ;  Fellmos  v.  Lewis,  65  Ala.  354 ; 
Mc  Williams  V.  Rodgers,  56  Ala.  92;  11  Wise.  114;  44  Iowa, 
613.  (3.)  The  chancellor  erred  in  holding  the  conveyance 
void.  The  bill,  not  being  verified  by  affidavit,  was  mere  plead- 
ing.— Adams  v.  McMillan,  7  Porter,  73  ;  Stetson  v.  Goldsmith, 
30  Ala.  602.  The  answers,  though  not  under  oath,  put  in  issue 
the  allegations  of  the  bill. — Reynolds  v.  Pharr,  9  Ala.  560 ; 
Railroad  Co.  v.  Wheeling,  13  Gratt.  40;  1  Dan.  Ch.  Pr.  843, 
note  7.  The  bill  charged  fraud,  and  the  answer  denied  it ;  and 
this  was  conclusive  evidence  for  the  defendant,  without  other 
proof.— ^r.  Banl-  v.  Marshall,  4  Ala.  60;  .Gres.  Eq.  Ev.  22. 
When  an  allegation  involves  a  charge  of  fraud,  the  burden  of 
proof  is  on  the  party  who  makes  it. — Tompkins  v.  Nichoh,  53 
Ala.  197.  The  chancellor  confounded  the  burden  of  proof  with 
the  weight  of  evidence,  which  are  essentiallv  distinct. — Bridge 
Co.  V.  Butler,  2  Gray,  130;  62  N.  Y.  455";  25  Mich.  32;  9 
Mete.  270;  13  Mees.  &  W.  662.  (4.)  The  value  of  the  goods 
not  being  shown,  and  the  claim  of  exemption  not  being  con- 
tested by  the  plaintiffs,  the  chancellor  could  not  initiate  a  con- 
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test  for  them.  If  the  vahie  of  the  goods  was  not  greater  than 
$1,000,  there  could  be  no  fraud  in  the  conveyance  (as  shown  by 
the  authorities  above  cited) ;  and  the  claim  of  exemption  not 
being  contested  as  required  by  the  statute,  it  must  prevail. 
That  the  claim  was  properly  made,  see  Sherry  v.  Brown^  ^^ 
Ala.  51 ;  Smith  v.  Cockrell,  %Q  Ala.  76. 

R.  H.  Claeke,  oontra^  cited  P.  &  M.  Batik  v.  Walker,  T 
Ala.  926  :  Marriott  v.  Givens,  8  Ala.  694 ;  Dargan  v.  Waring, 
11  Ala.  988  ;  Lehman  v.  Meyer,  67  Ala.  396  ;  Hubbard  v.  Al- 
len, 59  Ala.  283 ;  Buchanan  v.  Buchanan,  72  Ala.  55. 

STONE,  J. — The  present  bill  was  filed  by  simple-contract 
'creditors,  under  section  3886  of  the  Code  of  1876,  which  enacts, 
that  ''  a  creditor  without  a  lien  may  file  a  bill  in  chancery,  to 
subject  to  the  payment  of  his  debt  any  property  which  has 
been  fraudulently  transferred,  or  attempted  to  be  fraudulently 
conveyed,  by  his  debtor."  It  is  contended  for  appellants,  de- 
fendants below,  that  this  statute  was  intended  to  apply  only  to 
cases  in  which  a  discovery  is  sought  from  defendants ;  and  in- 
asmuch as  the  present  bill  is  not  so  framed  as  to  call  for  a  dis- 
covery, it  is  without  equity.  The  argument  is,  that  because 
the  three  sections  immediately  preceding  the  one  under  dis- 
cussion relate  to  bills  of  discovery,  construing  them  in  pari 
materia,'it  must  be  confined  to  the  same  subject.  Perhaps,  a 
suflicient  answer  to  this  is,  that  we  have  uniformly  ruled  other- 
wise.— Lide  V.  Parker,  60  Ala.  165  ;  Evans  v.  Welch,  63  Ala. 
250,  256 ;  Lehman  v.  Meyer,  67  Ala.  396,  402.  We  are  not 
able  to  perceive  any  such  connection  as  is  contended  for. 

But  there  is  a  conclusive  answer  to  the  argument.  Sections 
3883-4-5  of  the  Code  of  1876  have  stood  on  our  statute-books, 
without  change,  ever  since  the  Code  of  1852  went  into  effect. 
Code  of  1852,  §§  2988  to  2990;  Rev.  Code,  §§  3443  to  3445. 
Section  3886  was  enacted  February  24th,  1860 — Pamph.  Acts, 
35 — as  an  independent  grant  of  jurisdiction,  and  has  been 
transcribed  verbatim,  in  the  Codes  since  that  time.  Its  colloca- 
tion was  tiie  work  of  tiie  coditiers,  and  can  not  demand  a  con- 
struction, which  it  could  not  have  received  before  it  was  so 
placed.     There  is  nothing  in  this  objection. 

Did  the  chancellor  correctly  rule,  that  the  conveyance,  or 
sale,  of  the  stock  of  merchandise  by  Joseph  J.  Zelnicker  to 
Louise  N.  Zelnicker,  was  fraudulent  as  against  the  creditors  of 
the  former?  The  bill  charges  that,  before  and  at  the  time  of 
the  conveyance,  complainants  were  creditors  of  the  said  Joseph 
J.,  and  that  the  conveyance  of  the  latter  to  said  Louise  N.  was 
in  payment  of  alleged  indel)tednes8  from  him  to  her.  The  bill 
then  avers,  that  said  alleged  indebtedness  was  "altogether  sim- 
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ulated  and  fictitious,  or  that,  if  any  thing  was  really  due  from 
him  to  her,  the  true  amount  thereof  was  intentionally  exag- 
gerated and  swollen  by  all  of  said  defendants,  and  that  the 
property  and  accounts  so  sold  by  him  to  her  were  estimated  and 
taken  at  much  below  their  real  value."  The  claims  of  Brigham 
&  Co.,  on  which  the  bill  is  Hied,  consist  of  three  promissory 
notes,  all  bearing  date  before  the  conveyance  was  made  by 
John  J.  to  Louise  N.  Zehiicker.  In  the  foot-note  to  tlie  bill  is 
an  express  waiver  of  oath  to  the  answers  of  defendants.  This 
being  the  case,  the  answers,  even  if  responsive,  are  mere  plead- 
ing, and  not  evidence. — Code  of  1876,  §  3762.  In  the  record, 
and  noted  in  the  note  of  submission,  is  a  consent  or  agreement 
of  counsel  for  defendants,  admitting  that  the  three  notes  sued 
on  were  executed  by  Joseph  J.  Zelnicker,  that  complainants  are 
the  holders  of  them,  and  that  they  are  unpaid,  valid,  outstand- 
ing claims  against  him,  the  said  Joseph  J.  The  defendants 
offered  no  testimony.  This  case  is  thus  brought  directly  within 
the  principle  declared  in  the  case  of  Huhhard  v.  Allen,  59  Ala. 
283,  and  BucJianan  v  Buchanan,  72  Ala.  55.  In  such  a  con- 
test, the  burden  of  proving  that  the  conveyance  was  founded 
on  an  adequate,  valuable  consideration,  rests  on  the  grantee ; 
and  failing  to  make  such  proof,  the  conveyance  must  be  pro- 
nounced fraudulent.  This  the  chancellor  did,  and  did  not  err 
therein.  This  disposes  of  the  ma^'rial  assignments  of  error 
made  for  appellants,  adversely  to  their  interests. 

The  assignments  of  error  by  appellees,  indorsed  on  the  tran- 
script by  consent  of  appellants,  must  share  the  same  fate.  True, 
the  claiu)  of  exen)ption  set  up  in  the  original  answer  is  insuffi- 
cient. But,  while  the  case  was  ui^p'eri.  the  chancellor  allowed 
an  amended  claim  to  be  interposed.  This  was  within  his  juris- 
diction, and  within  the  legitin)ate  l)ound8  of  amendment.  If 
necessary,  we  would  treat  that  claim  as  an  amendment  of  the 
answer.  In  substance  and  terms,  it  contains  all  needed  aver- 
ments. 

The  decree  of  the  chancellor  is  affirmed.  Let  the  costs  of 
appeal  be  paid  equally  by  appellants  and  appellees. 
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Bill  in  E<iuity  to  vacate  Judgment^  and  for  Account  and  Re- 
demption under  Mortgage. 

1.  Fraud,  as  ground  of  equitable  relief  against  judgment. — The  general 
rule  is,  that  a  court  of  equity  will  vacate  and  set  aside  a  judgment  at  law, 
on  the  ground  of  fraud,  only  when  the  fraud  was  practiced  in  the  rendi- 
tion or  procurement  of  the  judgment  itself ;  that  fraud  in  antecedent 
transactions,  not  connected  with  the  proceedings  in  the  cause,  and  which 
would  merely  have  constituted  a  good  defense  to  the  action,  is  not  suffi- 
cient ;  and  that  the  fraud  must  be  actual  and  positive — utterly  repugnant 
to  honest  intentions. 

2.  Accident,  mistake  and  fraud,  as  grounds  of  equitable  relief  against 
judgment. — When  there  was  no  fraud  in  the  act  of  obtaining  or  procuring 
the  judgment,  but  equitable  relief  against  it  is  sought  on  grounds  which 
go  to  the  merits  of  the  original  action,  and  which  would  have  been  avail- 
able as  a  defense  at  law,  the  complainant  is  required  to  allege  and  prove, 
1st,  that  he  has  a  good  and  meritorious  defense  to  the  cause  of  action,  or 
so  much  thereof  as  he  proposes  to  litigate ;  2d,  that  his  failure  to  defend 
at  law  was  not  attributable  to  his  own  omission,  fault,  or  neglect;  and, 
3d,  that  it  was  attributable  to  fraud,  sur[)rise,  accident,  or  some  act  of 
his  adversary,  the  plaintiff  at  law. 

3.  Transactions  betireen  parent  and  child;  equitable  relief  against. 
Business  transactions  between  a  father  and  his  unmarried  daughter, 
whose  guardian  he  had  been  until  she  attained  her  majority,  and  who 
then  continued  to  reside  in  his  household  as  a  member  of  his  family,  will 
be  scrutinized  with  watchful  jealousy  by  a  court  of  equity,  and  will  not 
be  permitted  to  stand,  when  it  appears  that,  by  the  exercise  of  undue  in- 
fluence, the  father  obtained  an  improper  benefit  or  advantage  ;  and  his 
failure  to  make  a  full  disclosure  of  all  material  facts  affecting  his  deal- 
ings with  her,  as  between  other  persons  occupying  a  fiduciary  relation 
toward  each  other,  would  authorize  the  court  to  set  aside  such  transac- 
tions, at  the  option  of  the  daughter  seasonably  expressed. 

4.  Same;  dealings  of  father,  as  agent,  with  third  persons. — This  prin- 
ciple can  not  be  applied  to  third  persons,  who  dealt  with  the  father  as 
agent  of  his  daughter,  advancing  large  sums  of  money  to  enable  him  to 
carry  on  farming  operations  in  her  name,  and  in  whose  favor  the  daugh- 
ter, having  executed  a  mortgage  to  secure  such  advances,  afterwards  con- 
fessed a  judgment  for  the  large  balancre  due ;  when  the  evidence  shows 
that  the  father  was  ruinously  insolvent,  and  carried  on  his  business  op- 
erations, though  nominally  as  agent  of  his  daughter,  really  in  secret  trust 
for  the  benefit  of  himself  and  his  family;  and  that  the  daughter  know- 
ingly lent  him  her  credit,  signed  promissory  notes  for  his  indebtedness, 
on  accounts  furnished  to  him  and  admitted  by  him  to  be  correct,  and 
confessed  the  judgment  for  the  amount  of  these  notes.  The  plaintiffs  in 
the  judgment,  in  their  dealings  with  the  fatlier,  as  shown  by  the  evi- 
dence, having  acted  with  the  utmost  fairness,  good  faith,  and  liberal  in- 
dulgence, they  are  not  chargeable  with  fraud  on  account  of  the  fiduciary 
relation  existing  between  the  father  and  daughter,  and  his  failure  to 
make  a  full  disclosure  to  her  of  all  material  facts  connected  with  his  said 
business  transactions. 
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5.  Innocent  sufferers  by  wrom/ful  act  of  third  person. — Whenever  one  of 
two  innocent  persons  must  suffer  by  the  wrongful  act  of  a  third  person, 
he  must  bear  the  loss  who  enabled  the  third  party  to  cause  it. 

6.  Usury. — Usurious  interest,  when  paid,  can  not  be  recovered  back  ; 
yet,  if  any  part  of  the  debt  remains  unpaid,  and  even  when  it  is  carried 
forward  into  a  new  transaction,  this  balance  may  be  abated  by  deducting 
the  usurious  interest  paid. 

Appeal  from  the  Chancery  Court  of  Montgomery. 

Heard  before  the  Hon.  John  A.  Foster. 

The  bill  in  this  case  was  filed  on  the  2d  January,  1882,  by 
Mrs.  Lucy  B.  Noble,  the  wife  of  Edward  F.  Noble,  against  the 
persons  composing  the  firm  of  Moses  Brothers,  a  partnership 
doing  business  in  the  city  of  Montgomery ;  and  sought  to  va- 
cate and  set  aside,  on  allegations  of  fraud,  undue  influence, 
usury,  and  other  grounds,  a  judgment  for  S13,053.35,  which 
the  complainant  had  confessed  in  favor  of  the  defendants,  in 
the  City  Court  of  Montgomery,  on  the  13th  March,  1877;  also, 
for  an  account  of  the  various  transactions  between  the  parties, 
both  before  and  subsequent  to  the  rendition,  of  the  judgment, 
and  for  redemption  under  a  mortgage,  which  the  complainant 
had  executed  to  said  defendants  to  secure  an  indebtedness  grow- 
ing out  of  the  same  transactions  on  which  the  judgment  was 
founded. 

The  complainant  was  the  daughter  of  B.  H.  Micou,  and 
inherited  from  her  deceased  mother,  jointly  with  her  only  sis- 
ter, Clara  E.,  a  large  estate,  consisting  of  real  and  personal  prop- 
erty. B.  H.  Micou  became  the  guardian  of  his  two  daughters, 
by  appointment  of  the  Probate  Court  of  Montgomery  county, 
and  gave  bond  in  that  capacity,  with  Thos.  M.  Barnett  and 
Nich.  D.  Barnett  as  his  sureties.  In  1874,  said  Micou  became 
hopelessly  insolvent,  through  his  connection  with  the  Tallassee 
Manufacturing  Company ;  and  his  daughter  Clara  having  mar- 
ried with  Frank  Boykin,  he  was  cited  to  make  a  settlement  of 
his  said  guardianship.  On  this  settlement,  a  decree  was  ren- 
dered against  said  Micou,  in  favor  of  each  of  his  daughters,  for 
more  than  $80,000 ;  and  the  property  owned  by  him  and  his 
said  sureties  not  being  more  than  sufllicient  to  satisfy  these  de- 
crees, the  daughters  assigned  the  decrees  to  H.  C.  Semple,  to 
be  held  and  enforced  by  him  on  certain  trusts  specified  in  the 
assignment ;  that  is  to  say,  executions  were  to  be  issued  on  the 
decrees,  and  levied  on  all  the  property  of  said  Micou  and  his 
sureties,  including  several  valuable  plantations;  and  when  the 
property  was  sold  under  the  executions,  it  was  to  be  bought  in 
by  Semple  at  the  amount  due  on  the  decrees,  and  was  to  be 
held  by  him  for  the  benefit  of  the  families  of  said  Micou  and 
Barnetts  respectively,  but  each  charged  with  a  certain  portion 
of   the  debt  evidenced   by  the   decrees.     The   property  was 
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accordingly  sold  under  the  executions,  and  wag  bought  in  by 
Semple. 

Among  the  property  so  sold  was  Micou's  life-estate  in  a  large 
plantation,  together  with  all  the  personal  prQ{)erty  belonging  to 
it,  and  the  crops  raised  on  it  during  the  year  1874;  "but,"  as 
the  bill  alleged,  "inasmuch  as  it  was  the  intention  of  complain- 
ant and  her  said  sister  that  her  father's  family,  consisting  of 
his  second  wife  and  one  child  by  her,  should,  during  his  life, 
have  the  benefit  of  the  use  of  said  plantation  for  their  support 
and  maintenance,  and  the  same  had  been  intended  to  be  pro- 
vided for  in  said  deed  of  trust,  the  said  H.  C.  Semple,  under 
instructions  from  your  oratrix  and  her  sister,  and  for  the  pur- 
pose of  carrying  out  the  intent  of  said  deed  of  trust,  permitted 
said  Micou  to  retain  possession  of  said  plantation  for  his  said 
wife  and  child ;  and  as  said  Micou  was  insolvent,  and  without 
credit,  and  his  wife  and  child  were,  by  reason  of  their  status,  una- 
ble to  obtain  credit,  to  make  the  possession  of  said  lands  useful  by 
their  cultivation,  the  said  Micou  induced  your  oratrix,  who  was 
just  of  age,  and  resided  with  him,  and  reposed  in  him  all  the 
confidence  a  daughter  could  repose  in  a  father,  to  consent  to 
have  farming  operations  carried  on  in  her  name  upon  the  said 
lands,  and  upon  a  plantation  known  as  the  'Campbell  place,' 
which  belonged  to  her  and  her  said  sister,  and  was  near  to  the 
other  lands.  Said  Micou  undertook  to  have  said  farming  opera- 
tions conducted  in  the  name  of  your  oratrix,  and  applied  to  said 
Moses  Brothers,  in  her  name,  for  a  loan  of  money  to  assist  in 
conducting  the  same.  Said  Moses  Brothers  agreed  to  make  the 
advances,  and  thereupon  prepared  a  mortgage  for  your  oratrix 
to  sign,  of  the  crops  and  certain  personal  property,  to  secure 
advances  for  that  year,  not  to  exceed  $500  per  month,  which 
your  oratrix  signed  ;  and  thereupon  said  Moses  Brothers  opened 
an  account  on  their  books  Math  your  oratrix,  which  she  slates, 
on  information,  has  been  continued  ever  since.  New  arrange- 
ments were  made,  from  year  to  year,  for  the  advances  for  that 
year;  but  your  oratrix  has  never  seen  any  of  the  accounts  of 
the  said  firm,  except  for  the  year  1879,  as  hereinafter  shown, 
and  she  knows  nothing  of  the  contents  thereof,  except  from 
information  imparted  to  her  within  the  last  few  months.  Re- 
posing every  confidence  in  her  said  father,  your  oratrix  left  the 
conduct  of  the  entire  business  to  his  management,  and  signed 
all  papers  presented  to  her  for  signature,  without  knowing  the 
effect  of  the  same,  and  without  reading  them  ;  and  all  settle- 
ments between  her  and  said  Moses  Brothers,  from  the  opening 
of  said  accounts  to  the  date  of  the  last  settlement,  have  been 
entirely  between  said  Moses  Brothers  and  said  Micou.'" 

The  bill  alleged,  also,  "  that  said  Moses  Brothers  furnished 
advances  to  said  Micou,  agent,  during  said  year,  at  the  rate  of 
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twenty-five  iper-cent  pm-  anmim^ov  other  rate  exceeding  lawful 
interest,  to  the  amount  of  $2,500,  and  furnished  to  said  Micou 
large  sums  of  money,  to  be  used  by  him  for  purposes  other  and 
entirely  different  from  carrying  on  said  plantations,  or  for 
family  supplies,  or  for  any  of  the  purposes  expressed  in  said 
mortgage,  with  full  knowledge  on  their  part  that  said  money 
was  to  be  so  used,  and  in  fact  was  so  used  ;  and  they  charged 
up,  in  their  account  against  your  oratrix,  all  the  moneys  so  fur- 
nished by  them,  with  the  usury  thereon.  In  the  spring  of  the 
year  1876,  when  said  Micou  needed  further  advances  to  carry 
on  farming  operations  for  another  year,  said  Moses  Brothers 
declined  to  furnish  any  further  advances,  unless  said  Micou 
would  procure  from  your  oratrix  a  mortgage  on  lands  to  secure 
them  in  what  they  claimed  was  owing  to  them ;  and  they  then 
stated  an  account  with  said  Micou,  and  claimed  that  your 
oratrix  owed  them  a  large  sum  of  money,  to-wit.  the  sum  of 
$13,460,  after  crediting  her  with  the  whole  proceeds  of  sale  of 
the  crops  raised  on  the  several  plantations  during  the  year 
1875 ;  but  said  sum  was  largely  made  up  of  usurious  interest, 
and  charges  against  said  Micou  for  which  your  oratrix  was  not 
in  any  sense  liable.  Said  Moses  Brothers  never  furnished  any 
account  of  the  items  of  said  indebtedness  to  your  oratrix,  and 
never  informed  her  in  any  way  of  what  said  indebtedness  con- 
sisted ;  and  they  well  knew  that  your  oratrix  did  not  know  any 
of  the  particulars  of  the  business  so  transacted  between  them 
and  said  Micou.  Being  desirous  of  procuring  further  advances, 
said  Micou  undertook,  at  the  instance  and  request  of  said  Moses 
Brothers,  to  procure  said  mortgage  for  them  ;  and  he  repre- 
sented to  your  oratrix  that  there  was  really  due  to  said  Moses 
Brothers,  on  account  of  advances  made  by  them  for  the  year 
1875,  the  said  large  sum  of  money  ;  when  in  fact  and  in  truth, 
as  your  oratrix  charges,  the  said  sum  for  which  they  demanded 
that  your  oratrix  should  give  the  said  mortgage  security  was, 
to  a  large  extent,  made  up  of  said  usurious  interest,  and  of  the 
sum  of  $3,000,  or  other  large  sum,  which  said  Micou  was 
owing  to  them  on  account  of  certain  transactions  had  between 
them  in  the  year  1874,  or  prior  to  the  dealings  of  your  oratrix 
with  them,  and  for  which  she  never  was  or  agreed  to  be  liable; 
and  your  oratrix  avers  that,  at  the  time  of  these  transactions, 
she  liad  no  knowledge  or  information  of  these  facts,  and  never 
had  such  knowledge  or  information  until  recently  before  the 
filing  of  this  bill,  but  relied  entirely  on  the  statements  made  to 
her  by  said  B.  H.  Micou  ;  and  the  said  Moses  Brothers,  knowing 
what  authority  and  infiuence  her  father  had  with  your  oratrix, 
and  how  entirely  she  relied  on  his  statements,  induced  the  said 
B.  H.  Micou  falsely  to  represent  to  your  oratrix  that  the  said 
amount  truly  represented  the  losses  in  the  said  fai'ming  opera- 


608  SUPREME  COURT  [Dec.  Tenn, 

[Noble  V.  Moses  Brothers.] 

tions  for  the  year  1875,  and  was  the  sum  due  to  said  Moses 
Brothers  ;  intending  thereby  fraudulently  to  procure  from  your 
oratrix  a  security  for  a  debt  which  she  did  not  owe,  and  which 
she  was  not  bound  to  pay ;  and  your  oratrix,  then  beHeving 
that  said  Moses  Brothers  had  it  in  their  power  to  sell  the  per- 
sonal property  which  she  had  mortgaged  to  them,  for  the  pay- 
ment of  the  whole  of  said  amount,  and  that  the  said  sum  was 
the  just  amount  of  losses  on  the  farming  operations  of  the  said 
previous  year,  and  said  Moses  Brothers  further  offering,  as  an 
inducement,  that  they  would  extend  the  said  indebtedness  an- 
other year,  and  would  not  foreclose  the  mortgage  on  said 
personal  property,  then  consented  to  execute  the  mortgage  de- 
manded of  her,  and  on  the  Ttii  February,  1876,  did  execute  her 
note  for  said  sum  of  $13,460.94,  due  the  first  of  December 
then  next,  with  interest  from  date,  and,  to  secure  the  same, 
also  executed  a  mortgage"  on  certain  lands;  and  at  the  same 
time,  in  order  to  Enable  Micou  to  obtain  advances  for  farming 
operations  another  year,  she  executed  to  said  Moses  Brothers 
"  a  crop-lien  note  and  a  mortgage  on  the  crop  and  stock  on  said 
plantation,  and  on  all  other  real  estate  in  which  she  had  any 
interest." 

These  are  the  material  allegations  of  the  bill  as  to  the  execu- 
tion of  the  mortgage,  and  the  consideration  on  which  it  was 
founded.  As  to  the  judgment  afterwards  confessed,  the  bill 
contained  the  following  allegations  :  "  At  the  end  of  tlie  year 
1876,  fearing  that  your  oratrix  might  become  informed  of  the 
amount  of  usurious  interest  which  they  had  charged  up  to  her, 
and  of  the  fact  that  they  had  charged  to  her  an  old  debt  against 
Micou,  and  other  illegal  and  improper  charges,  and  that  she 
might  set  up  the  same  in  defense  of  their  claim  against  her, 
said  Moses  Brothers  demanded  that  they  should  be  further  se- 
siired  in  their  said  claim  by  having  said  note  reduced  to  judg- 
ment against  your  oratrix,  so  as  to  conclude  her  against  making 
any  defense  against  the  same;  and  refused  to  make  any  further 
advances  to  said  Micou,  except  upon  the  terms  of  having  said 
claim  reduced  to  judgment  against  your  oratrix,  and  offered 
and  agreed  with  said  Micou  that,  if  he  would  induce  your 
oratrix  to  consent  that  a  judgment  for  said  claim  should  be 
taken  against  her,  they  would  continue  to  make  such  advances 
to  him  as  he  might  [require],  and  would  not  enforce  said  judg- 
ment, but  would  hold  the  same  simply  as  a  security  until  the 
same  could  be  conveniently  paid  off  ;  and  your  oratrix  being 
completely  in  the  power  of  said  Moses  Brothers,  having  mort- 
gaged to  them  all  ner  property,  and  having  no  security  left  to 
offer  to  any  other  person,  whereby  supplies  could  be  procured 
to  carry  on  said  farming  operations,  and  it  being  then  ruinous 
to  abandon  said  farming  business,  said  Micou  undertook  to  ob- 
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tain  from  your  oratrix,  for  thein,  a  consent  that  judgment 
should  be  rendered  against  her  upon  said  note.  Said  Moses 
Brothers  never  presented  to  your  oratrix  any  statement  of  their 
account,  and  she  was  never  informed  of  what  their  claim 
against  her  consisted  ;  but,  being  influenced  by  her  said  father, 
and  believing  that  said  note  trnly  represented  what  was  due  to 
them  from  her,  your  oratrix  consented  that  a  judgment  should 
be  rendered  against  her  on  said  note."  Accordingly,  an  action 
at  law  was  instituted  against  her  by  said  Moses  Brothers,  and 
service  of  process  was  accepted  by  her;  and  on  the  13th  March, 
1877,  a  judgment  by  confession  was  entered  against  her,  by  at- 
torneys whouj  she  had  authorized  to  do  so,  in  favor  of  said  Moses 
Brothers;  and  this  judgment  was  entered  for  the  full  amount 
of  the  note  with  interest,  though,  as  the  bill  alleged,  the  note 
was  entitled  to  a  credit  of  $4,000,  on  account  of  money  which 
Moses  Brothers  had  received,  on  Micou's  draft,  from  Lehman, 
Durr  &  Co.  "  Your  oratrix  did  not  have  any  data^  from  which 
she  could  ascertain  what  was  the  amount  really  due  on  said 
note  and  mortgage,  and  she  relied  entirely  on  the  statement  of 
her  father  as  to  the  correctness  of  the  sum  for  which  she  should 
confess  judgment;  and  she  avers  that  said  Moses  Brothers  took 
advantage  of  the  influence  which  her  father  had  over  her,  to 
thus  fraudulently  and  wrongfully  obtain  the  said  judgment 
against  her,  for  a  much  larger  sum  than  was  really  due  on  said 
note  and  mortgage;  and  your  oratrix  now  claims  the  right  to 
show  that  said  judgment  was  fraudulent  and  wrongful  as  to. 
her.  After  the  rendition  of  said  judgment,  Moses  Brothers 
insisted  that  said  credit  of  $4,000  should  be  erased  from  said 
mortgage,  and  said  Micou  consented  to  the  same ;  and  the  said 
credit  was  erased,  without  the  knowledge  or  consent  of  your 
oratrix." 

At  the  commencement  of  the  year  1870,  the  farming  opera- 
tions being  carried  on  as  before,  it  became  necessary  for  H.  C. 
Semple  to  sell  some  of  the  property  which  he  held  in  trust,  and 
whicli  Moses  Brothers  desired  to  purchase;  and  by  agreement 
among  all  the  parties,  the  estitnated  price  of  the  property  be- 
ing about  $10,000,  Moses  Brothers  paid  him  $6,000  in  cash, 
and  agreed  to  credit  their  judgment  against  complainant  with 
the  sum  of  $3,950 ;  and  the  further  sum  of  $5,000  having  been 
obtained  by  loan  from  Lehman,  Durr  <fe  Co.,  on  Micou's  draft 
accepted  by  Moses  Brothers,  they  agreed  that  this  sum  should 
be  credited  on  their  said  judgment.  In  reference  to  these 
matters,  an  agreement  reduced  to  writing  on  the  28th  April, 
1879,  and  signed  by  said  Moses  Brothers  and  the  complainant, 
contained  the  following  recitals  and  stipulations:  "Whereas, 
I,  Lucy  B.  Micou,  am  indebted  to  Moses  Brothers,  of  Mont- 
gomery, Ala.,  on  account  of  advances  for  the  vear  1879,  ex- 
39 
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elusive  of  crop-lien  mortgage  for  $6,000,  in  the  sum  of  $1,100, 
as  evidenced  bj  two  bills  of  exchange,"  particularly  described, 
"  and  by  balance  brought  down  to  new  account,  as  of  March 
20th,  1879,  as  stated  in  another  agreement  this  day  signed  by 
me,  in  the  sum  of  $654.50  ;  also  in  sundry  other  sums  advanced 
to  me  and  to  my  agent,  B.  H.  Micou,  and  agreed  by  them  to  be 
advanced  to  me  and  my  said  agent,  at  my  request,  whether  for 
plantation  purposes,  family  expenses,  insurance,  taxes,  or  other 
purposes,  paid  out  or  to  be  paid  out  on  the  order  of  myself  or 
my  said  agent,  estimated  and  agreed  by  me  not  to  exceed  the 
sum  of  $600,  from  March  20  to  September  1st,  1879 ;  making 
the  estimated  sum  which  will  be  due  by  me  on  these  advances, 
on  Sept.  1st,  1879,  about  or  nearly  $2,400  in  the  aggregate : 
Now,  therefore,  in  consideration  of  the  premises,"  said  Lucy 
B.  Micou  assigned  to  said  Moses  Brothers  all  her  accounts 
against  the  tenants  and  laborers  on  three  specified  plantations, 
and  all  crops  received  from  them,  to  be  sold  by  Lehman,  Durr 
&  Co.,  on  commission,  and  to  make  up  any  deficiency  out  of 
the  surplus  of  the  crop  conveyed  by  the  $6,000  mortgage,  &c. 
"  And  we,  the  said  Moses  Brothers,  in  consideration  of  the  said 
agreements  made  by  said  Lucy  B.  Micou,  agree  to  make  the 
advances  as  aforesaid,  not  to  exceed  $2,400  ;  also,  to  credit  said 
mortgage  now  in  judgment  with  the  sum  of  $3,950,  being  the 
amount  received  of  H.  C.  Semple,  for  account  of  said  Lucy  B. 
Micou,  March  27th,  1879,  as  of  that  date  ;  and  with  the  further 
sum  of  $5,000,  being  the  amount  received  of  Lehman,  Durr  & 
Co.,  for  account  of  said  Lucy  B.  Micou,  March  28th,  1879,  as 
of  that  date;  and  we  further  agree  that  the  balance  due  on  said 
old  mortgage  now  in  judgment,  after  being  credited  with  said 
sums  of  $3,950  and  $5,000,  may  be  paid  as  follows,"  specifying 
four  annual  installments,  the  last  falling  due  March  25th,  1883  ; 
"provided,  however,  that  on  default  in  the  payment  of  anyone 
of  the  above  stated  payments,  the  entire  amount  of  said  old 
mortgage  now  in  judgment  shall  be  due  and  payable." 

The  bill  alleged  that  these  credits  had  never  been  entered  on 
the  judgment,  and  that  Moses  Brothers  were  proceeding  to  en- 
force the  judgment  for  its  full  amount ;  and  prayed  that,  on  the 
hearing,  said  judgment  be  credited  with  said  sums,  as  of  the 
dates  above  specified  ;  "  and  that  it  be  further  decreed  that  said 
judgment  is  not  conclusive  on  your  oratrix,  but  that  the  same 
may  be  opened  for  the  purpose  of  crediting  the  debt  on  which 
the  same  was  founded  with  all  just  credits  to  which  she  was  en- 
titled at  the  time  the  same  was  rendered  ;  and  that  all  usurious 
interest  charged  against  her  by  said  Moses  Brothers,  upon  any 
part  of  said  debt,  with  all  other  improper  charges,  be  allowed 
to  her  as  credits  on  said  debt;  and  that  an  account  be  stated 
between  your  oratrix  and  said  Moses  Brothers  of  all  dealings 
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between  them  since  the  execution  of  said  note  and  mortgage ; 
and  that  on  said  accounting  all  charges  for  illegal  or  usurious 
interest  may  be  disallowed,  and  all  other  charges  for  which 
your  oratrix  is  not  legally  liable,  and  she  be  credited  with  the 
proceeds  of  all  crops  raised  on  said  plantations  and  delivered 
to  said  Moses  Brothers,  and  with  such  other  items  of  credit  as 
she  may  be  justly  entitled  to;  that  if,  upon  such  accounting,  it 
shall  appear  that  the  said  debt  has  been  fully  paid,  then  said 
judgment  shall  be  decreed  to  be  satisfied  in  full,  and  said  mort- 
gage cancelled  ;"  and  for  other  and  further  relief  under  the 
general  praj^er. 

An  amended  bill  was  afterwards  filed,  which  alleged  that, 
"at  the  end  of  the  year  1875,  said  Moses  Brothers,  wlio  had 
received,  as  mortgagees,  the  crops  raised  by  complainant  on 
said  three  plantations  during  that  year,  and  had  sold  the  same, 
or  had  them  sold  for  their  benefit,  and  were  under  obligation 
to  keep  and  render  true  accounts  of  their  dealings  forlieras 
her  factor  and  trustee,  and  who  had  notice  that  she  was  only 
carrying  on  business  on  said  plantations,  made  up  an  account 
with  your  oratrix,  purporting  to  truly  represent  her  indebted- 
ness to  them  on  account  of  the  transactions  for  the  year  1875, 
as  balanced  up  to  February  7th,  1876 ;  but  your  oratrix  avers 
that  said  Moses  Brothers,  knowingly  and  fraudulently  inserted 
in  said  account  an  item  of  over  $5,000,  as  of  date  January  1st, 
1876,  for  which  they  knew  she  was  in  no  manner  liable ;  the 
said  item  being  a  balance  on  their  books  against  one  F.  S. 
Boykin,  contracted  by  him  witii  said  Moses  Brothers  during 
the  year  1875,  and  so  charged  up  to  your  oratrix  without  her 
knowledge  or  consent.  Your  oratrix  never  had  any  connection 
whatever  with  the  transactions  resulting  in  said  balance  against 
Boykin,  and  never  knew  or  suspected,  until  after  the  filing  of 
her  original  bill  in  this  case,  that  any  such  sum  or  item  had 
been  charged  against  her.  She  reposed  entire  confidence  in 
said  Moses  Brothers,  who  were  her  agents  for  the  collection  of 
the  rents  of  her  real  estate  in  the  city  of  Montgomery,  and 
were  mortgagees  of  her  crops,  and  her  trustees  for  the  sale  of 
the  same,  to  keep  and  render  true  and  accurate  accounts  of  all 
her  transactions  with  them ;  and  she  likewise  reposed  the  same 
confidence  in  her  said  father  for  the  honest  and  faithful  dis- 
charge of  his  duty  as  her  agent,  of  which  said  Moses  Brothers 
were  well  informed ;  and  for  these  reasons  she  took  it  for 
granted  that  all  dealings  between  said  Moses  Brothers,  as  her 
agents,  mortgagees  and  factors,  and  said  Micou  as  her  agent, 
were  correct,  and  therefore  never  inquired  into  any  of  them, 
nor  exatnined  or  saw  any  of  the  accounts,  but  signed,  without 
hesitation,  all  papers  presented  by  her  father  for  her  signature, 
relating  to  the  management  of  said  business,  which  she  left 
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wholly  to  said  Moses  Brothers  and  her  father."  It  was  alleged, 
also,  that  this  item  was  so  charged  against  the  complainant,  and 
included  in  her  said  note  on  which  the  judgment  was  obtained, 
pursuant  to  an  agreement  between  said  Moses  Brothers  and 
Micou,  of  which  she  had  no  knowledge  or  information ;  that 
Micou  had  no  authority  to  make  any  such  agreement,  and 
Moses  Brothers  knew  that  the  act  was  a  violation  of  the  trust 
and  confidence  reposed  by  complainant  in  him  and  them ;  and 
that  said  Moses  Brothers,  in  thus  including  said  item  in  the 
note  and  mortgage,  and  taking  judgment  for  the  amount  of  the 
account  thus  wrongfully  enlarged,  committed  a  fraud  upon  her, 
and  the  judgment  should  not  be  held  binding  on  her. 

An  answer  to  the  bill  was  tiled  by  Moses  Brothers,  and  also 
an  answer  to  the  amended  bill.  They  denied  the  charges  of 
fraud,  misrepresentation  and  concealment  on  their  part,  and 
denied  that  any  confidential  relations  ever  existed  between  them- 
selves and  the  complainant.  They  alleged  that,  in  the  beginning 
of  their  business  transactions  with  Micou,  they  agreed  to  render 
him  assistance  in  the  cultivation  of  the  several  plantations  under 
his  charge,  as  a  matter  of  personal  fav.or  to  him,  and  in  return 
for  kindness  which  they  had  formerly  received  from  him ; 
that  the  business  of  the  plantations  was  in  fact  carried  on 
by  Micou  for  the  benefit  of  himself  and  his  family,  though 
nominally  in  the  name  of  his  daughters;  that  one  of  the 
plantations,  during  the  year  1874,  was'  conducted  in  the 
name  of  said  F.  S.  Boykin,  who  had  married  Clara  E.  Micou, 
and  the  others  in  the  name  of  the  complainant,  though  the  en- 
tire business  was  managed  by  said  Micou,  who  gave  them  no 
reason  for  wishing  the  accounts  so  kept;  that  at  the  end  of  the 
year,  a  large  balance  being  due  to  them  from  Micou,  they  could 
not  make  advances  to  him  another  year,  unless  arrangements 
were  made  by  which  they  could  borrow  the  necessary  moneys; 
that  they  were  not  engaged  in  the  business  of  lending  money, 
nor  making  advances  on  crops;  that  Micou  assured  them  that 
his  daughter,  the  complainant,  would  lend  him  her  name  and 
credit  to  carry  on  the  farming  operations,  and  would  sign  the 
necessary. papers  to  extend  and  continue  his  indebtedness;  that 
they  had  but  slight  acquaintance  with  the  complainant,  but 
knew  that  she  had  a  large  estate,  and  was  living  with  her  father, 
and  was  able  to  assist  him ;  that  they  had  the  notes  and  mort- 
gages prepared,  and  handed  them  to  Micou,  who  returned  them 
with  the  complainant's  signature ;  that  they  always  rendered 
full  and  accurate  accounts  to  Micou,  and  had  no  reason  to  sup- 
pose that  he  withheld  any  information  from  the  complainant. 
They  denied  the  charge  of  usury,  and  alleged  that,  when  they 
were  compelled  to  borrow  money  for  Micou,  they  only  charged 
him  the  same  rate  of  interest  they  were  compelled  to  pay  for 
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the  money.  They  alleged  that  the  note  for  813,460  was  given 
for  the  amount  of  Micou's  actual  indebtedness  to  them  at  that 
time,  on  account  of  the  farming  operations  carried  on  in  his 
daughter's  name;  that  full  and  accurate  accounts  of  all  these 
matters  were  furnished  to  him  from  time  to  time,  and  he  pro- 
cured iiis  daughter's  signature  to  the  note  and  mortgage  with- 
out any  interview  or  communication  between  her  and  respond- 
ents; that  they  then  had  full  confidence  in  the  integrity  and 
honor  of  Micou,  and  did  not  believe  that  he  made  any  fraudu- 
lent concealment  or  misrepresentation  of  facts  to  procure  her 
signature.  They  alleged  that  they  insisted  on  the  recovery  of 
a  judgment  in  their  favor,  because  the  indebtedness  was  increas- 
ing every  year,  and  they  wished  a  judicial  ascertainment  of  the 
amount  due  them ;  and  that  the  judgment  was  confessed  for 
the  amount  actually  due,  and  admitted  to  be  due  to  them.  They 
admitted  that  they  had  not  entered  the  credits  on  said  judg- 
ment, as  stipulated  in  the  written  agreement  above  set  out,  and 
insisted  that  they  were  not  bound  to  do  so,  because  Micou  had 
perpetrated  a  fraud  on  tliem  in  inducing  them  by  false  repre- 
sentations to  enter  into  said  agreement;  and  because  they  had 
been  compelled  themselves  to  pay, the  $5,000  borrowed  from 
Lehman,  Durr  &  Co.  on  their  acceptance,  which  the  complain- 
ant had  promised  to  pay,  but  had  failed  to  do  so,  and  that  the 
promise  on  her  part  was  the  only  consideration  for  their  prom- 
ise to  enter  the  $5,000  as  a  credit  on  the  judo:ment. 

On  final  hearing,  on  pleadings  and  proof,  the  chancellor  held 
that  the  judg;ment  was  valid  and  binding,  but  that  the  com- 
plainant was  entitled  to  an  account  of  all  subsequent  transac- 
tions between  her  (or  B.  H.  Micou  as  her  agent)  and  Moses 
Brothers,  and  that  she  was  entitled  to  have  a  credit  of  $5,000 
entered  on  the  judgment,  as  stipulated  in  the  written  agree- 
ment above  set  out;  and  he  further  held  that  the  charge  of 
usury  was  not  sustained. 

From  this  decree  the  complainant  appeals,  and  here  assigns 
as  error  the  refusal  of  the  chancellor  to  open  and  set  aside  the 
judgment,  and  his  refusal  to  sustain  the  charge  of  usury;  and 
there  is  a  cross  assign  jnent  of  error  by  Moses  Brothers,  based 
on  that  part  of  the  decree  which  required  a  credit  of  $5,000 
to  be  entered  on  their  judgmeut. 

GuNTER  &  Blakey,  and  Eice  &  Wiley,  for  the  complainant. 
The  bill  is  filed  on  the  concession  that  Micou  was  the  lawful 
agent  of  the  complainant,  and  that  she  is  bound  b}'  all  his  acts 
done  within  the  scope  of  his  authority,  or  ratified  b}'  her  with 
full  knowledge  of  all  the  facts  which  ought  to  have  been  com- 
municated to  her ;  but,  starting  with  this  concession,  it  is  in- 
sisted that  the  defendants  have  taken  advantage  of  the  relation 
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of  trust  and  confidence  which  existed  between  her  and  her  said 
agent  and  father,  and  of  which  thej  had  notice,  to  procure  a 
judgment  by  confession  for  a  large  amount,  inchiding  items 
aggregating  thousands  of  dollars,  for  which  she  was  in  no  sense 
liable,  and  which  she  never  would  have  recognized  as  a  part  of 
her  indebtedness  if  she  had  been  informed  of  the  facts.  Al- 
though the  relation  of  guardian  and  ward  between  the  com- 
plainant and  Micou  had  ceased,  its  influence  continued,  with 
the  superadded  relation  of  fathei-  and  child ;  and  she  remained 
a  member  of  his  family  and  household.  Business  dealings  be- 
tween" persons  thus  situated  are  scrutinized  closely  by  a  court  of 
equity,  and  are  never  sanctioned,  unless  shown  to  be  character- 
ized by  the  utmost  good  faith,  which  involves  a  full  disclosure 
of  all  material  facts,  and  the  removal  of  all  undue  influence. 
Story's  Equity,  §§  307-09 ;  Huguenin  v.  Baseley,  2  L.  Cas.  in 
Eq.  598,  mar.;  Whelan  v.  Whelan.,  3  Cow.  537;  Whelan  v.  Mc- 
Crary^  64  Ala.  326;  Lee  v.  Lee^  55  Ala.  590;  Rhodes  v.  Bate^ 
1  L.  R.  Chan.  App.  252;  Taylor  v.  Taylor,  8  Howard,  199. 
These  principles  apply  with  equal  force  to  the  transactions  be- 
tween the  complainant  and  Moses  Brothers,  conducted  through 
the  agency  of  Micou.  They  had  notice  of  Micou's  agency, 
and  were  bound  to  know  the  extent  of  his  authority ;  and  they 
can  not  reap  the  fruits  of  any  advantage  obtained  over  the  com- 
plainant by  their  dealings  with  her  agent,  in  direct  violatit)n  of 
his  trust.  The  burden  of  proof  was  on  them  to  show  that  the 
fullest  information  was  imparted  to  the  complainant  of  all  facts 
which  she  ought  to  have  known ;  and  they  can  neither  shield 
themselves  behind  the  fact  of  Micou's  agency,  nor  invoke  the 
estoppel  of  the  judgment. — Huguenin  v..  Basely,  2  L.  Cas.  Eq. 
598 ;  Whela?i  v.  Whelan,  3  Cowen,  537 ;  Taylor  v.  Taylor^ 
8  Howard,  199 ;  Pierce  v.  Wilson,  34  Ala.  607 ;  Bowers  v.  John- 
son, 10  S.  «fe  Mar.  169;  Beamnont  v.  Boulthee,  5  Vesey,  192; 
Rogers  v.  Batchelor,  12  Peters,  231 ;  19  Amer.  Dec.  603 ;  2 
Texas,  331;  Archer  v.  Hudson,  7  Beavan,  560;  Oliver  v.  Pi- 
att, :i  How.  363;  May  v.  Le Claire,  11  Wall.  217;  11  Jur.  N. 
S.  254 ;  Baker  v.  Bradley,  7  DeG.,  M.  &  G.  597 ;  Seecomhe  v. 
Sanders,  34  Beavan,  382;  Maitland  v.  Brown,  15  Sim.  437; 
Hamilton  v.  Mohun,  1  P.  W.  118;  2  Wash.  C.  C.  397;  Hall 
V.  Perkins,  3  Wendell,  626;  PIov.  Fr.  501;  Dent  v.  Bennett, 
7  Sim.  239;  Gibson  v.  Russell,  2  Y.  &  C.  57S;  Popham  v. 
Brooke,  5  Rues.  7;  Boyce  v.  Grundy,  3  Peters,  219;  Lester  v. 
Mahan,  25  Ala.  445 ;  Simpson  v.  Lord  Howden,  3  M.  &  C.  97 ; 
Pearce  v.  Olney,  20  Conn.  544;  7  III.  385;  3  Md.  Ch.  322;  1 
John.  Ch.  320;  2  Iowa,  55  ;  Wormlei/  v.  Worndey,  8  Wheaton, 
442:  36  Vermont,  608;  43  Wise.  213;  Waddellv.  Lanier,  62 
Ala.  347;  WheMone  v.  Whetstone,  31  Iowa,  276;  2  P.  W.  74; 
1  Sch.  &  Lef.  355;  12  N.  Y.  165;  20  Iowa,  172. 
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Troy  &  Tompkins,  contra. — If  tlie  allegations  of  the  bill 
were  fully  sustained  by  the  proof,  they  would  not  make  out  a 
case  for  equitable  relief  against  the  judgment ;  since  they  do 
not  show  fraud  in  the  rendition  of  tlie  judgment,  nor  that  it 
was  procured  by  accident,  mistake,  or  fraud,  unmixed  witli 
negligence  on  the  part  of  the  complainant  herself. — McGreto 
V.  Bank,  5  Porter,  547;  Stinnett  v.  Br.  Bank,  9  Ala.  12(»; 
Qarrett  v.  Lynch,  45  Ala.  204 ;  Waring  v.  Lewis,  53  Ala.  615  ; 
Taliaferro  v.  Br.  Bank,  23  Ala.  755  ;  Foster  v.  Wood,  6  John. 
Ch.  87  ;  Miller  v.  Gaskins,  1  Sm.  &  Mar.  Ch.  524  ;  Kinney  v. 
Ogden,  2  Green's  Ch.  168;  Freeman  on  Judgments,  485,  528; 
1  Dill.  C.  C.  536 :  2  Story's  Equity,  §  1575  \  Ha/ir&  Lahnsan 
V.  Lowe,  19  Ala.  224;  Tlolt  v.  Agnew,  67  Ala.  360;  Green  v. 
Thompson,  2  Ired.  Eq.  365  ;  23  N.  J.  Eq.  486  ;  Nace  v.  Boyer, 
30  Penn.  St.  99 ;  94  U.  S.  207.  The  evidence  acquits  the  de- 
fendants of  all  blame,  and  establishes  the  utmost  good  faith, 
fairness  and  generosity,  on  their  part,  in  all  their  dealings  with 
Micou.  They  furnished  to  him  full'  and  accurate  accounts, 
from  time  to  time,  of  all  their  transactions,  and  had  the  right 
to  presume  that  these  accounts  were  submitted  to  his  daughter, 
and  were  understood  and  approved  by  her.  If  these  accounts 
were  never  submitted  to  her,  or  if  any  of  the  transactions  of 
her  said  agent,  to  whom  she  loaned  her  name  and  credit,  ex- 
ceeded his  authority,  and  were  injurious  to  her,  the  fault 
can  only  be  attributed  to  the  wrongful  conduct  of  her  agent, 
and  to  her  own  misplaced  confidence  in  him.  Tlie  charge  of 
usury,  also,  is  not  sustilined  by  the  evidence  ;  and  as  to  all 
transactions  antecedent  to  the  judgment,  it  is  not  an  open  ([Wgq- 
tion.— Perkins  v.  Cowart,  29  111.  184;  Tyler  on  Usury,  403, 
460;  Munter  cfc  Faher  v.  Linn,  61  Ala.  493;  Smith  v.  Stod- 
dart,  10  Mich.  148;  12  Iowa,  300.  On  the  facts  proved,  it  i§ 
submitted  that  the  defendants  ought  not  to  be  compelled  to 
enter  credits  on  their  judgment,  as  stipulated  in  the  written 
agreement  of  April  28th,  1879,  when  the  complainant  has 
failed  to  comply  with  her  promises  which  constituted  the  con- 
sideration for  that  agreement. — 1  Brick.  Dig.  692,  ^  758 ; 
1  Story's  Equity,  §§  742,  750,  769,  770 ;  Gentry  v.  tiogers, 
40  Ala..  442;  Stuart  v.  Peay,  21  Ark.  117. 

SOMERVILLE,  J.— The  purj)ose  of  the  present  bill  is  to 
vacate  and  set  aside  a  judgment  for  something  over  thirteen 
thousand  dollars  rendered  in  the  City  Court  of  Montgomery, 
on  March  13,  1877,  against  the  appellant  as  defendant,  and  in 
favor  of  the  appellees,  Moses  Brothers  ;  and,  furthermore,  to 
bring  the  appellees  to  account  as  mortgagees,  and  to  redeem  the 
mortgaged  property.  The  judgment  in  question  was  confessed 
in  open  court  by  an  attorney,  on   the  written  authority  of  ap- 
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pellaut,  who  was  then  iinmarried  and  of  age ;  the  debt  being 
evidenced  by  her  promissory  note,  which  was  at  the  time  se- 
cured by  a  mortgage  on  her  property,  and  which  had  been  put 
in  suit  by  regular  issue  of  summons  and  complaint. 

The  chief  point  of  contention  relates  to  vacating  the  judg- 
ment upon  the  alleged  ground  of  fraud,  accident  and  surprise; 
and  the  case  involves  the  consideration  of  the  circumstances 
under  which  this  particular  jurisdiction  of  equity  can  be  in- 
voked. There  can  be  no  controversy  as  to  the  general  rule  on 
the  subject.  It  is  settled  to  be,  that  the  fraud  which  is  im- 
puted to  the  plaintiff  in  the  judgment,  and  for  which  alone  a 
court  of  equity  will  intervene  to  vacate  or  enjoin,  must  be 
fraud  in  the  rendition  or  procurement  of  the  judgment  itself. 
Grommelin  v.  McCauley.,  67  Ala.  542.  Or,  as  expressed  by  Mr. 
Story,  "  the  fraud  must  have  been  practiced  in  the  very  act  of 
obtaining  the  judgment" — there  must  be  "  fraud  in  its  concoc- 
tion."— 2  Story's  Eq.  Jur.  §  1575.  Fraud  as  to  transactions 
antecedent  to  the  judgm-ent,  such  as  would  merely  have  con- 
stituted a  good  defense  to  the  action,  and  not  connected  with 
the  proceedings  by  which  it  was  obtained,  is  deemed  insufficient. 
Freeman  on  Judgments,  §§  489-490;  Story's  Eq.  Jur.  §  1574. 

The  nature  of  the  fraud,  too,  must  be  such  as  is  utterly  re- 
pugnant to  honest  intentions.  It  must,  in  a  sense,  be  shown  to 
be  actual  and  positive.  To  this  end,  there  must  exist  the 
mains  animus,  "  putting  itself  in  motion,  and  acting  in  order 
to  take  an  undue  advantage,  for  the  purpose  of  actually  and 
knowingly  committing  a  fraud."— Kerr  on  Fraud  and  Mistake, 
353.  When  this  is  clearly  established  by  proper  proof,  as  said 
in  a  former  decision  of  this  com't,  "it  is  honorable  to  our  sys- 
tem of  equity  jurisprudence,  that  such  infection  of  fraud  is 
made  to  vitiate  every  transaction,  and  the  solenm  judgments  of 
courts  are  no  exception  to  the  salutary  rule." — Crommelin  v. 
McCaule//,  67  Ala.  547,  supra. 

If  there  be  no  fraud  in  the  act  of  obtaining  or  procuring  the 
judgment,  and  equitable  relief  be  sought  against  the  judgment 
on  a  ground  which  went  to  the  merits  of  the  original  suit  at 
law,  and  which  would  have  been  available  in  that  forum,  the 
complainant  is  required,  as  a  condition  precedent  to  relief,  to 
prove,  as  well  as  aver,  three  things:  frst,  that  he  has  a  good 
and  meritorious  defense  to  the  cause  of  action,  or  so  much  of  it 
as  he  proposes  to  litigate ;  second,  that  his  failure  to  defend  at 
law  was  not  attributable  to  his  own  omission,  fault,  or  neglect; 
and,  third,  that  it  was  attributable  to  fraud,  surprise,  accident, 
or  some  act  of  his  adversary,  the  plaintiff  in  the  judgment. 
Weemsv.  Weems,  73  Ala.  462;  Collier  v.  Falk,  66 'Ala.  223.; 
Fiieeman  on  Judgments,  §  486 ;  Willard's  Eq.  Jur.  161-163. 
There  will  be,  in  other  words,  no  interference  with  the  judg- 
VoL.  i.xxiv.  • 
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ment  at  law,  or  re-opening  of  the  litigation  involved  in  its  ren- 
dition, unless  a  defense  at  law  was  prevented  "  because  of  acci- 
dent, or  the  fraud  or  act  of  his  adversary,  unmixed  with  fault 
or  negligence  on  his  part." —  Wa?'ing  v.  Lewis,  53  Ala.  615  ; 
Duckworth  V.  Duckworth,  35  Ala.  70 ;  2  Story's  Equity  Jur. 
§§  887-8. 

We  can  not  ^ee  that  the  testimony  in  the  present  case  au- 
thorizes us  to  grant  the  complainant  the  relief  sought,  under 
either  of  the  principles  al)0ve  stated.  The  chancellor  refused 
to  allow  the  judgment  to  be  vacated,  on  either  of  these  grounds ; 
and  in  this,  we  think,  his  decree  must  be  sustained. 

It  may  be  conceded,  perhaps,  that  the  facts  disclosed  in  the 
record  would  entitle  the  complainant  to  relief  against  Micou, 
through  whose  operations  and  agency  her  large  indebtedness  to 
the  defendants  seems  to  have  been  contracted.  He  was  the 
father  of  the  complainant,  and  had  a  few  years  ago  been  her 
guardian.  She  continued  to  reside  in  his  household,  and  her 
transactions  with  him  may  not  improbably  have  been  affected 
by  the  pressure  of  their  fiduciary  relations.  Transactions  be- 
tween a  ])arent  and  child,  under  such  circumstances,  would  be 
scrutinized  with  watchful  jealousy  by  a  court  of  equity,  and 
would  not  be  permitted  to  stand,  if  it  appeared  that  a  naked 
bounty  had  been  conferred,  or  a  large  benefit  derived  by  the 
parent  and  late  guardian  through  the  instrumentality  of  undue 
influence.  And  certainly  the  rule  in  such  cases  is,  that  the 
failure  of  one  holding  such  a  fiduciary  position  to  make  an  hon- 
est disclosure  of  every  material  fact,  affecting  his  contracts  or 
dealings  with  his  child  and  late  ward,  would  authorize  such 
transactions  to  be  avoided,  at  the  option  of  the  injured  cestui 
que  trust,  if  seasonably  expressed. — 1  Perry  on  Trusts,  §§  178, 
200-201 ;  Kerr  on  Fraud  and  Mistake,  177-181 ;  Andrews  v. 
Jones,  10  Ala.  400. 

It  is  insisted  that  the  defendants,  Moses  Brothers,  in  whose 
favor  the  judgment  in  controversy  was  rendered,  can  reap  no 
benefit  from  it,  because  it  was  procured  through  the  influeuce 
of  Micou.  acting  upon  the  daughter  through  the  pressure  of 
their  fiduciary  relations,  which  were  known  to  defendants,  and 
that  tJie  failure  of  Micou  to  disclose  to  her  the  nature  and  de- 
tails of  the  indebtedness  was  a  fraud  for  which  the  defendants 
wei^e  responsible. 

The  exact  relation  of  Micou  and  his  daughter,  the  complain- 
ant, in  these  various  transactions,  in  its  legal  aspect,  is  a  matter 
of  controversy.  The  theory  of  complainant's  whole  bill  is  that 
it  was  a.  mere  agency,  she  being  the  principal,  and  conducting 
the  entire  farming  operations,  for  her  own  benefit,  through  her 
father  as  her  agent.  The  proof,  in  our  judgment,  fails  entirely, 
to  sustain  this  view.     It  shows  very  clearly  that  Micou  was  the 
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chief,  if  not  sole  beneficiary  of  his  own  transactions.  His  as- 
sumed agency  was  entirely  nominal,  presenting  only  the  out- 
ward form  and  appearance  of  reality.  Its  obvious  purpose  was 
to  protect  him  and  the  fruits  of  his  planting  operations  from 
the  pursuit  of  creditors.  He  was  in  a  state  of  ruinous  insol- 
vency, and  this  purpose  of  the  pretended  agency  is  not  only 
transparent  throughout  the  entire  evidence,  but  was  manifestly 
known  to  the  complainant  herself,  as  disclosed  in  her  own  tes- 
timony. •  While  for  this  reason  the  farming  operations  were 
ostensibly  conducted  in  Micou's  name  as  agent,  the  clear  design 
of  both  himself  and  complainant  was  that  she  would  lend  him 
ths  aid  of  her  credit,  which  seems  to  have  been  good,  but  a 
secret  trust  of  the  profits  was  reserved  for  his  benefit,  for  the 
general  support  of  the  family,  of  which  complainant  was  a 
member. 

It  is  not  denied  that  every  item  constituting  the  judgment 
debt  was  a  valid  claim  against  Micou,  who  admits  it  to  have 
been  a  debt  of  just  and  honorable  obHgation.  It  is  asserted, 
however,  that  more  than  half  of  the  amount  was  incurred  by 
him  in  farming  operations  carried  on  otherwise  than  in  his  capac- 
ity as  "agent,"  which  is  shown  to  be  true,  and  that  this  fact  was 
unknown  to  complainant,  either  at  the  time  she  assumed  to  pay  it, 
by  executing  her  various  obligations,  or  at  the  time  she  confessed 
the  judgment.  This  is.  in  our  opinion,  entirely  immaterial  so  far 
as  the  defendants,  Moses  Brothers,  are  concerned.  As  to  them,  it 
was  a  mere  obligation  on  complainant's  part  to  stand  as  security 
for  a  claim  due  by  her  father,  which,  in  the  first  instance,  was 
thought  by  all  })arties  concerned  to  have  been  amply  secured  by 
mortgage  liens  upon  large  crops  which  he  contemplated  raising. 
Though  an  absolute  liability  in  form,  it  was  in  practical  effect 
only  conditional.  The  specific  amount  of  the  debt,  too,  was 
designated,  so  that  she  was  aware  of  the  exact  liability.  Though 
in  form  it  was  her  debt,  purporting  to  have  been  incurred  by 
him  as  agent,  it  was  really  his  debt  for  the  extension  of  which 
she  had  loaned  iiim  her  credit. 

We  are  unable  to  see  that  Micou's  conduct  towards  his  daugh- 
ter was  characterized  by  any  wrongful  intentions.  He  evi- 
dently did  not  expect  at  first  even  to  financially  involve  her, 
but  was  sanguine  of  reaping  large  profits  from  his  enterprises. 
Nor  is  lie  shown  to  have  used  aii}'  solicitation  or  undue  powers 
of  persuasion  to  induce  her  co-operation  in  these  enterprises. 
The  law  exacted  of  him,  liowever.  in  view  of  his  relations  of 
confidence,  the  utmost  good  faith.  It  was  not  enough  for  him 
not  to  misrepresent,  but  he  should  have  made  a  disclesure  of 
every  material  fact,  in  his  dealings  with  complainant,  which 
would  probably  have  affected  the  volition  of  any  other  adver- 
sary contracting  party,  dealing  with  him  under  circumstances 
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freed  from  the  bias  of  fiduciary  influences. — 1  Perry  on  Trusts, 
§  178.  It  was  liis  unquestionable  duty  to  have  informed  her 
fully  of  the  nature  of  the  debt  for  which  he  secured  her  sev^- 
eral  written  obligations. 

It  becomes  important  to  inquire  how  far  the  defendants  are 
chargeable  with  liability  for  this  breach  of  legal  duty  on  the 

Eart  of  Micou,  wliich  may  have  operated  prima  facie  to  render 
im  a  trustee,  holding  any  of  the  fruits  of  his  enterprise  for 
the  reimbursement  of  complainant  as  heticeen  themselves.  They 
are  shown  to  have  acted  towards  Micou,  not  only  with  the  ut- 
most fairness  and  good  faith,  but  also  with  the  most  liberal 
indulgence.     They  knew  that  he  had  been  the  guardian  of  com- 

Elainant,  and  that  she  was  living  with  him  in  the  same  house- 
old  as  his  daughter.  They  also  knew  that  the  relation  of  guar- 
dian and  ward  had  ceased  three  or  four  years  previous,  that 
complainant  had  procured  the  removal  of  the  disabilities  of 
non-age  by  decree  of  the  chancellor,  that  she  has  since  attained 
her  majority,  and  purported  to  have  the  full  control  and  man- 
agement of  her  property.  It  could  not  be  considered  unrea- 
sonable for  them  to  indulge  the  belief  that,  under  these  circum- 
stances, a  sufficient  time  had  elapsed  for  the  complainant  to  have 
become  measurably  emancipated  from  all  undue  influences  of 
the  privious  relationship,  so  that  it  would  be  highly  meritorious 
and  iionorable  for  her  to  aid  him  in  the  support  of  his  family, 
when  no  other  resource  ap])ears  to  have  been  left  him. — Hylton 
V.  Hyltmi,  2  Yes.  547 ;  1  Perry  on  Trusts,  §  200.  So,  with  a 
knowledge  of  the  relation  of  parent  and  child  existing  between 
complainant  and  Micou,  which  must  be  admitted  to  be  one  of 
confidence,  and  often  of  controlling  influence.  Yet  contracts 
between  persons  occupying  this  position  can  not  be  said,  for 
this  reason  merely,  to  be  j9?'/?>?.«y«6V*(?  void,  without  some  affirm- 
ative proof  of  undue  influence.  The  law  recognizes  the  pa- 
rental influence  as  a  rightful  and  proper  one,  and  it  can  not  be 
presumed,  in  the  first  instance,  that  "a  parent  would  tnake  use 
of  his  authority  and  parental  powers  to  coerce,  deceive  or  de- 
fraud his  child." — 1  Perry  on  Trusts,  §  201 ;  Jenkins  v.  Bye, 
12  Pet.  253.  Hence,  it  has  been  adjudged,  that  the  mere  fact 
of  a  daughter,  soon  after  coming  of  age,  voluntarily  giving 
securities  to  a  creditor  of  her  father  in  payment  of  his  debts, 
is  not  of  itself  sufficie^it  ground  for  imputing  undue  influence 
to  the  father. — Thomher  v.  tS/teard,  12  Beav.  589. 

The  defendants  are  shown  to  have  had  great  confidence  in 
the  honesty  and  good  faith  of  Micou,  and  seem  never  to  have 
doubted-'the  integrity  of  his  purposes  towards  them  until  some 
four  or  five  years  after  the  commencement  of  their  dealings 
with  him,  and  several  years  after  the  creation  of  the  judgment 
debt  in  controversy.     He  had  been  clothed  by  the  complainant 


620  SUPREME  COURT  [Dec.  Term, 

[Noble  V.  Moses  Brothers.] 

with  the  power  of  using  her  credit  in  his  farming  transactions. 
She  had  repeatedly  signed,  in  her  own  person,  the  various  notes, 
bills  of  exchange,  mortgages  and  other  securities  relating  to  this 
business.  These  papers  contain  numberless  recitals  sufficient 
to  have  excited  her  inquiry  as  to  the  nature  of  at  least  some  of 
her  obligations.  The  defendants  were  personally  unacquainted 
with  complainant,  and  had  all  their  dealings  with  Micou,  who 
was  intrusted  with  the  entire  authority  of  management.  They 
rendered  to  him  full  and  accurate  statements  of  the  accounts  be- 
tween them  from  time  to  time,  including  the  various  items  to 
which  objection  is  taken.  These  accounts  they  had  every  reason 
to  expect  that  Micou  would  exhibit  to  her,  and  in  fact  that  he 
had  done  so,  in  as  much  as  she  repeatedly  executed  her  written 
obligations  for  the  balances  shown  against  her,  which  were  re- 
turned by  Micou,  as  her  reputed  agent,  to  the  hands  of  the  de- 
fendants. The  complainant  can  not  be  heard  to  assert,  under 
these  circumstances,  that  notice  to  Micou,  acquired  by  him 
through  the  very  medium  of  this  assun)ed  agency,  was  not 
notice  to  her.  It  is  a  general  principle  of  equity,  that  "wher- 
ever one  of  two  innocent  parties  must  suffer  by  the  acts  of  a 
third,  he  who  has  enabled  the  third  party  to  occasion  the  loss 
must  sustain  it." — Taylor  v.  Great  Indian  dbc.  Co.,  4  D.  &  J-. 
594 ;  Alle7i  v.  Maury,  QQ  Ala.  10. 

We  place  no  great  stress  upon  the  fact  that  the  judgment 
sought  to  be  vacated  was  one  obtained  by  confession.  This 
confession  was  obtained  on  a  written  power  of  attorney  signed 
by  complainant,  and  directed  to  her  own  counsel.  It  specified 
the  exact  amount  for  which  it  was  to  be  taken,  which  was  evi- 
denced by  complainant's  promissory  note,  secured  by  mortgage, 
and  upon  this  written  evidence  of  indebtedness  a  regular  suit 
had  been  instituted,  and  would  have  authorized  a  judgment  by 
default  in  favor  of  the  payees  had  there  been  no  defense.  The 
putting  of  the  claim  in  judgment  was  an  act  of  ordinary  pru- 
dence under  the  peculiar  circumstances,  and  in  it  we  discern 
nothing  pregnant  with  suspicion  of  unfairness  or  disbelief  of 
its  validity  on  the  part  of  the  claimants. 

It  is  very  clear  to  our  mind,  that  the  evidence  in  this  case 
fails  to  show  tliat  there  was  any  fraud  whatever  on  the  part  of 
Moses  Brothers  in  procuring  or  obtaining  the  judgment,  nor 
does  their  knowledge  of  the  particular  facts  of  which  they  are 
shown  to  be  informed  impute  to  them  constructively  any  actual 
or  positive  fraud,  such  as  would  authorize  the  vacating  of  the 
judgment.  They  are  entirely  guiltless,  throughout  their  whole 
dealings,  so  far  as  we  can  see,  of  any  art,  contrivance  or  device 
by  which  an  unconscionable  advantage  has  been  sought  to  be 
gained  by  any  one.  Nor  are  they,  ciiargeable  with  any  com- 
plicity in  the  alleged  fraud  of  Micou,  in  concealing  the  nature 
Vol.  lxxiv. 
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and  cliaracter  of  the  debt  in  controversy  from  tlie  complainant. 
Moog  V.  Strang,  69  Ala  98  ;  Holt  v.  Agnew,  67  Ala.  360.  We 
are  equally  clear  in  the  conviction  that,  if  the  complainant  had 
any  meritorious  defense  in  the  action  at  law,  she  was  prevented 
from  making  it  by  her  own  negligence,  and  not  because  of  ac- 
cident, or  the  fraud,  or  other  act  of  the  plaintiff  in  the  judgment. 

We  are  not  disposed  to  disturb  the  conclusions  of  the  chan- 
cellor as  to  the  credit  of  five  thousand  dollars  ordered  to  be 
allowed  on  the  judgment  in  taking  the  account.  This  amount, 
which  was  received  from  Lehman,  Durr  &  Co.,  appears  suffi- 
ciently to  have  been  intended  as  an  unconditional  credit,  and 
not  dependent  on  a  mere  executory  agreement  to  constitute  it 
a  payment. 

The  instruction  of  the  chancellor  as  to  the  matter  of  usury, 
however,  we  deem  to  be  erroneous.  The  statute  not  only  pro- 
vides that  usurious  contracts  "shall  not  be  enforced,  except  as 
to  the  principal,"  but  further  prescribes  that "  if  any  interest  has 
been  paid,  the  same  must  be  deducted  from  the  principal,  and 
judgment  rendered  for  the  balance  only." — Code,  1876,  ^  2092. 
This  statutory  provision  does  not,  of  course,  forbid  the  exaction 
by  a  court  of  equity  of  lawful  interest,  as  a  condition  precedent 
to  the  granting  of  relief  to  any  complainant  invoking  its  juris- 
diction. Nor  does  it  authorize  the  recovery  of  usurious  interest 
as  to  contracts  entirely  executed  by  the  full  payment  of  prin- 
cipal and  interest.  But,  where  any  portion  of  a  debt  remains 
unpaid,  this  balance  may  be  abated  by  deducting  from  it  the 
usurious  interest.  So,  if  such  halance,  remaining  over  from  an 
old  usurious  transaction,  is  carried  forward  and  incorporated  as 
a  portion  of  the  consideration  of  a  new  obligation,  the  super- 
added part  of  which  is  free  from  the  taint  or  usury,  the  ques- 
tion of  usury  may  be  investigated  as  to  such  balance,  which  is 
alone  affected  by  it,  without  imparting  any  taint  to  the  super- 
added debt.  It  is  manifest,  and  has  often  been  decided,  that 
the  legal  effect  of  the  statute  is  to  render  such  contracts  void- 
able merely,  and  not  void. — Bradford  v.  Daniel,  65  Ala.  133. 

No  inquiry  can,  of  course,  be  made  as  any  usurious  interest 
which  was  included  in  the  note  of  the  complainant  which  was 
reduced  to  judgment.  As  to  that  transaction,  the  defense  must 
be  considered  as  waived,  and  such  inquiry  as  precluded.  The 
credit  of  live  thousand  dollars,  however,  which  it  is  held  that 
complainant  was  entitled  to  have  entered  on  the  judgment,  will 
authorize  a  corresponding  abatement  of  the  credits  on  her  other 
indebtedness,  and  therefore  will  result  in  an  increase  of  such 
indebtedness  in  precisely  the  same  amount. 

The  decree  of  the  chancellor  is  reversed,  and  the  cause  re- 
manded, that  further  proceedings  may  be  had,  on  reference  to 
the  register,  in  accordance  with  the  foregoing  opinion. 
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ACCOMPLICE.    See  Chimin al  Law,  1-3. 
ACCORD  AND  SATISFACTION. 

1.  Acceptance  of  part,  in  satisfaction  of  debt .— AX  common  law,  a  prom- 
ise by  the  creditor  to  accept  less  than  the  full  amount  of  his  debt, 
or  its  acceptance,  no  release  being  given,  and  the  evidence  of  the 
debt  not  being  surrendered,  did  not  operate  as  a  payment,  nor  as 
an  accord  and  satisfaction ;  but,  under  the  statute  declaring  that 
"all  receipts,  releases,  and  discharges  in  writing,  must  have  effect 
according  to  the  intention  of  the  parties"  (Code,  ^  3039),  such  ac- 
ceptance may  amount  to  full  satisfaction .     Cowan  &  Co.  v.  Sapp,  44- 

ACTION. 

1.  Action  for  money  paid  on  wager  ;  statutory  provisions. — The  statute 

declaring  all  gambling  contracts  void,  and  giving  an  action  to  re- 
cover back  money  paid  under  them  (Code,  §  2131),  applies  only  to 
actions  between  the  parties  to  such  contracts,  and  does  not  affect 
actions  against  stakeholders.     Lewis  v.  Bruton,  317. 

2.  Action  against  stakeholder ,  for  money  deposited  on  wager ;  lies  when. 

When  money  is  deposited  with  a  stakeholder,  on  a  wager,  either 
party  may  withdraw  from  the  illegal  transaction,  and  demand  the 
return  of  his  money,  at  any  time  before  it  has  been  paid  over  to 
the  winner  after  the  result  is  ascertained  ;  and  the  loser  may  main- 
tain an  action  against  the  stakeholder,  if  the  latter  pays  the  money 
to  the  winner  after  notice  by  the  loser  not  to  pay  it.     lb.  317. 

3.  Same. — The  wager  being  on  the  result  of  a  congressional  election 

in  a  particular  district,  a  payment  by  the  stakeholder  to  the  sup- 
posed winner  after  the  result  of  the  election  is  "generally  known," 
or  "  publicly  announced,"  but  before  the  issue  of  an  official  cer- 
tificate by  the  proper  officer,  is  premature,  and  is  no  defense  to  a 
subsequent  action  by  the  loser,  who,  before  the  issue  of  the  cer- 
tificate, notified  the  stakeholder  not  to  pay ;  but,  it  seems,  the 
stakeholder  may  safely  pay  over  the  money  after  the  official  an- 
nouncement of  the  result,  "without  waiting  for  the  decision  of  an 
uncertain  contest.     lb.  317. 

4.  Action  for  money  had  and  received  ;  amendment  of  complaint. — Len- 

der the  common  money  counts,  a  recovery  can  not  be  had  for  the 
proceeds  of  cotton  sold  after  the  commencement  of  the  suit,  al- 
though they  were  added  to  the  complaint  by  amendment  subse- 
quent to  the  sale.     Graham  v.  Myers  tl-  Co.,  43~. 

5.  ^^  aiver  of  tort  in  unauthorized  sale. — When  a  person's  goods  have 

been  wrongfully  sold  or  converted,  he  may  waive  the  tort,  and  re- 
cover the  money  received. for  them;  but  a  creditor,  or  any  other 
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person,  can  not  make  this  election  for  him.  Blackshear  v.  Burke, 
239. 

6.  Promise  for  benefit  of  third  jterson. — A  promise  to  one  person,  to  pay 

a  debt  due  from  him  to  anotlier,  enures  to  the  benefit  of  the  latter, 
and  may  be  enforced  by  him.     Young  v.  Hawkins,  370. 

7.  Action  against  corporation ;  for  malicious  prosecution. — An  action 

on  the  case  for  a  malicious  prosecution  may  be  maintained  against 
a  corporation.  (The  case  of  Owsley  v.  M.  c(-  W.  P.  Railroad  Co., 
37Ala.  360,  on  this  point,  is  against  the  weight  of  more  recent  de- 
cisions, and  is  overruled.)     Jordanv.  Ala.  Gr.  So.  Railroad  Co.,  85. 

8.  Action  against  corporation ;   where  brought. — By  express  statutory 

provision  (Sess.  Acts  1878-9,  p.  197),  an  action  against  a  private 
corporation,  founded  on  a  transitory  cause  of  action,  may  be 
brought  in  any  county  in  whicti  the  corporation  transacts  business 
through  its  agents,  without  regard  to  the  location  of  its  principal 
office,  or  its  ownersliip  of  real  estate  ;  and  this  statutory  provision 
is  not  invalid  on  constitutional  grounds.  Mobile  Life  Ins.  Co.  v, 
Pruett,  487;  Home  Protection  v.  Richards  &  Sons,  466. 

9.  When  case  lies,  and  when  assumpsit. — For  the  breach  of  an  ordinary 

contract,  which  involves  no  element  of  tort,  an  action  of  assumpsit 
is  the  proper  remedy,  and  an  action  on  the  case  will  not  lie  ;  but, 
when  a  duty  is  imposed  by  the  contract,  or  srows  out  of  it  by  legal 
implication,  and  injurj^  results  from  the  violation  or  disregardof 
the  duty,  an  action  on  the  case  will  lie  to  recover  damages,  although 
an  action  of  assumpsit  might  also  be  maintained  for  the  breach  of 
duty.     Mobile  Life  Ins.  Co.  v.  Randall,  170. 

10.  Same. — AVhenever  there  is  carelessness,  recklessness,  want  of  rea- 

sonable skill,  or  the  violation  or  disregard  of  a  duty  which  the  law 
implies  from  the  conditions  or  attendant  circumstances,  and  indi- 
vidual injury  results  therefrom,  the  party  injured  may  maintain 
an  action  on  the  case ;  and  if  the  transaction  had  its  origin  in  a 
contract  between  the  parties,  the  contract  is  mere  matter  of  induce- 
ment,    lb.  170. 

11.  Innocent  sufferers  by  wrongful  act  of  third  person. — Whenever  one  of 

two  innocent  persons  must  suffer  by  the  wrongful  act  of  a  third 
person,  he  must  bear  the  loss  who  enabled  the  third  party  to  cause 
it.     Noble  V.  Moses  Brothers,  605. 

ADULTERY.     See  Criminal  Law,  4,  5. 

ADVANCES  TO  MAKE  CROP. 

1.  Sufficiency  of  recitals  in  note. — A  writing  which  expresses  as  its  con- 

sideration "  necessary  advances  in  horses,  mules,  oxen,  and  neces- 
sary provisions,  farming  tools  and  implements,  and  money  to 
procure  the  same,  obtained  by  me  bona  fide  for  the  purpose  of 
making  a  croj)  the  present  year;"  and  furtlier  declares,  "  without 
such  advances  it  would  not  be  in  my  power  to  procure  the  neces- 
sary teams,  provisions,  money,  implements,  &c.,  to  make  a  crop 
the  present  year," — shows  a  substantial  compliance  with  the 
requisitions  of  the  statute  (Code,  §  3286),  and  creates  a  statutory 
lien  on  the  maker's  crop.     Connor  v.  Jackson,  464- 

2.  Agreement  construed,  as  to  conflicting  claims  of  landlord,  and  mer- 

chant making  advances. — Under  a  written  agreement  between  a 
landlord,  claiming  a  statutory  lien  on  his  tenants'  crops  for  rents 
and  advances,  and  a  n)erchant  claiming  a  statutory  lien  for  ad- 
vances, by  which  it  is  stipulated  that  P.,  the  merchant,  "  is  to  get 
to-day  three  bales  of  cotton  (two  from  Henry,  and  one  from  Na- 
than), less  the  rents,  and  out  of  the  next  lot  of  said  Henry  and 
Nathan  S.  [landlord]  is  to  get  two-thirds,  provided  it  does  not  ex- 
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ceed  their  indebtedness  to  him  for  the  year  1881,  and  so  on  until 
both  claims  are  settled ;"  the  lien  for  rent  is  expressl}'  reserved 
and  retained  on  the  three  bales  delivered  to  the  merchant,  and  the 
landlord's  lien  for  advances  is,  by  necessary  in)plication,  aban- 
doned as  to  those  bales;  while,  as  to  the  residue  of  the  bales 
raised  by  the  tenants  named,  two-thirds  thereof  is  made  suV)ject 
to  his  claim  for  rent  and  advances,  but  only  during  the  year  1881. 
Coleman  r.  Siler,  435. 

3.  Waiver  of  landlord's  lien  for  advances. — When  a  landlord  agrees 

and  promises,  by  letter  addressed  to  a  merchant,  not  to  make  any 
advances  to  his  tenants  if  the  merchant  will  furnish  them  with 
supplies,  this  necessarily  postpones  and  subordinates  his  lien  for 
any  advances  afterwards  made  to  them,  to  the  merchant's  lien  for 
advances  made  on  the  faith  of  the  letter;  and  in  a  controversy 
between  him  and  a  purchaser  from  the  merchant,  he  can  not  claim 
to  api)ropriate  any  part  of  the  proceeds  of  sale  of  the  tenant's 
crop  to  his  lien  for  such  advances,  until  the  merchant's  lien  is. 
fully  paid  and  satisfied.     lb.  435. 

4.  Contract  between  landlord  and  merchant  funiishing  supplies  to  ten- 

ants; respective  rights  and  liens  under. — If  a  merchant  agrees  and 
promises,  at  the  instance  of  the  himilord,  to  make  statutory  ad- 
vances to  his  tenants  to  a  specified  amount;  and  the  landlord,  in 
consideration  thereof,  agrees  to  be  responsible  for  the  debt,  and 
transfers  his  rent  contracts  as  collateral  security  for  its  payment; 
the  merchant  can  not  enforce  this  obligation,  when  it  is  sliown 
that  he  failed  to  furnish  supplies  to  the  full  amount  specified  ;  liut, 
if  he  complied  fully  with  his  undertaking,  he  would  be  entitled  to 
payment  out  of  the  crops,  in  preference  to  the  landlord's  claim  for 
rents.     Foster  v.  Napier,  393. 

ADVERSE  POSSESSION. 

1.  As  bettveen  tenant  for  life  (or  purchaser  from  him)   and  remainder- 

man.— The  possession  of  land  by  a  tenant  for  life  can  not  be  ad- 
verse to  the  remainder-man;  and  if  he  sells  and  conveys  to  a 
third  person,  by  words  purporting  to  pass  the  absolute  property, 
the  possession  of  the  purchaser  is  not,  and  can  not  be  during  the 
continuance  of  the  life-estate,  adverse  to  the  remainder-man. 
Pickett  V.  Pope,  122. 

2.  Permanent  improvements  by  adverse  possessor. — "Adverse   posses- 

sion," as  the  words  are  used  in  the  statute  which  gives  to  the  de- 
fendant in  ejectment,  or  the  statutory  action  in  the  nature  of 
ejectment,  the  right  to  suggest  upon  the  record  that  he  and  those 
whose  possession  he  has  "  have  had  adverse  possession  "  for  tliree 
years  before  the  commencement  of  the  suit,  and  have  erected  per- 
manent improvements  on  the  land  (Code,  §§2951-54),  "  must  be 
construed  to  mean  just  the  same  character  of  hostile  pos.session 
as  will  put  in  operation  the  statute  of  limitations,  except  that  it 
must  be  bona  fide  under  color  or  (;laim  of  title;"  and  a  purchaser 
from  tlie  tenant  for  life,  though  his  deed  purports  to  convey  the 
absolute  property,  can  not  claim  the  benefit  of  the  statute,  in  an 
action  brought  bv  the  remainder-man  within  three  years  after  the 
death  of  the  tenant  for  life.     lb.  122. 

3.  Statute  of  limitations,  and  adverse  possession,  as  between  trustee  and 

beneficiaries. — The  statutes  of  limitation  do  not  apply  to  express 
trusts,  which  are  peculiarly  and  exclusively  the  subjects  of  ecjuity 
jurisdiction ;  the  possession  of  the  trustee  being  considered  the 
possession  of  the  eestui  que  trust,  and  not  becoming  adverse  until 
tliere  has  been  an  open  disavowal  of  the  trust,  brought  home  to 
the  knowledge  of  the  beneficiary  with  unquestionable  certainty; 
and  such  a  trust  is  only  barred,  on  tlu?  doctrine  of  prescription, 
bv  the  lapse  of  twenty  years.  McCarthy  v.  .McCarthy,  546, 
40 
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1.  Power  of  attorney  to  confess  judgment  as  surety  for  fine  and  costs. — A 

writing,  addressed  to  the  sheriff,  in  these  words  :  "  I  propose  to 
go  on  J.  M.'s  security  for  costs  and  fine,  in  case  he  is  convicted, 
jointly  witli  B.  R.," — is  not,  it  seems,  sufficiently  definite  and 
specific  as  a  power  of  attorney  to  authorize  a  judgment  by  con- 
fession against  the  writer,  jointly  with  B.  R.,  for  the  fine  antl  costs 
imposed  on  J.  M.     Guldens  v.  Crenshaw  County,  4"^!. 

2.  Declarations  of  agent;  when  admissible  against  principal. — The  ad- 

missions or  declarations  of  an  agent,  relating  to  the  business  of 
the  agencj'^,  and  made  while  negotiating  in  reference  to  it,  are  ad- 
missible as  evidence  against  his  principal.  Belmont  Coal  &  R.  R. 
Co.  V.  Smith,  206. 

3.  Sale  by  agent. — Authority  to  an  agent  to  sell  personal  property,  only 

authorizes  him  to  sell  for  money ;  and  if  he  sells  in  satisfaction  of 
his  own  debt,  no  rights  are  conferred  or  acquired  by  the  sale,  but 
he  and  the  purchaser  are  guilty  of  a  joint  conversion.  Coleman  v. 
Siler,  IfSo. 

ALIBI.     See  Criminal  Law,  57-8. 

AMENDMENT. 

1.  Amendment  of  complaint. — The  introduction  of  a  new  cause  of  ac- 

tion, by  an  amended  count,  is  a  departure  from  the  original  com- 
plaint, and  is  not  allowable.     Mobile  Life  Ins.  Co.  v.  Randall,  170. 

2.  Same. — A  recovery  can  not  be  had  under  the  common  money  counts, 

for  the  proceeds  of  cotton  sold  after  the  commencement  of  the  suit, 
although  the}'  were  added  to  the  complaint  by  amendment  subse- 
quent to  the  sale.     Graham  v.  Myers  tt  Co.,  432. 

3.  Substitution  of  complaint. — ^A  complaint  may  be  substituted,  when 

the  original  has  been  lost  or  mislaid,  on  proof  of  the  correctness  of 
the  substitute  and  its  substantial  correspondence  with  the  original ; 
and  a  difTerence  between  the  two  in  the  description  of  the  la:nd 
sued  for  is  no  objection  to  the  allowance  of  the  substitute,  when 
there  is  no  dispute  as  to  the  identity  of  the  land  in  controversy. 
Pickett  V.  Pope,  122. 

4.  Amendment  of  judgment  against  garnishee,  nunc  pro  tunc,  by  reciting 

judgment  against  defendant. — Re-affirming  the  decision  made  in 
this  case  at  the  last  term,  the  court  holds  that,  in  the  entry  of  a 
final  judgment  against  a  garnishee,  it  is  the  duty  of  the  clerk  to 
make  it  recite  the  fact  and  amount  of  the  original  judgment  against 
the  debtor ;  and  that  his  failure  to  do  so  is  a  clerical  error,  which 
may  be  corrected  by  amendment,  nunc  pro  tunc,  at  a  subsequent 
term.     M.  &  C.  Railroad  Co.  v.  Whorley,  264. 

5.  Same ;  when  appeal  lies. — Although  the  rendition  or  amendment  of 

a  judgment  nunc  pro  tunc  is  the  correction  of  a  mere  clerical  error 
or  misprision,  an  appeal  lies  from  the  order  or  judgment  allowing 
it.     lb.  264. 

ARBITRATION. 

1.  Award,  as  evidence  of  title  to  land. — When  a  pending  suit,  involving 
the  title  to  land,  or  the  right  of  possession  for  a  term  not  yet  ex- 
pired, is  submitted  to  arbitration,  the  award  rendered,  though  it 
can  not  have  the  operation  and  effect  of  a  conveyance  of  lands,  is 
evidence  of  title,  which  will  support  or  defeat  an  action  of  eject- 
ment, or  a  statutory  action  in  tlie  nature  of  ejectment ;  but,  when 
set  up  by  the  defendant,  it  is  only  matter  of  evidence,  available 
under  the  plea  of  not  guilty,  is  open  to  contestation,  and  must  be 
determined  by  the  jury,  unless  a  trial  by  jury  is  waived.  Moore  v. 
Helms,  368. 
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ASSAULT  AND  BATTERY.     See  Criminal  Law,  6,  7. 
ASSIGNMENT. 

1.  Assignment  of  lease ;  variance. — In  an  action  for  rent  reserved  by  a 

written  lease,  a  sole  plaintiff  suing  as  the  assignee,  a  recovery  can 
not  be  had  on  proof  of  an  assignment  to  a  partnership  of  which  he 
is  a  member.     McMillan  v.  Otis,  560. 

2.  Assignment  nfjtidgment. — An  action  on  a  judgment,  which  has  been 

assigned,  is  properly  brought  in  the  name  of  the  original  plaintiff, 
and  revived  m  the  name  of  his  personal  representative.  Wolffe  v. 
Eberlein,  99. 

3.  Promise  to  assignor,  or  ?iis  agent,  for  benefit  of  assignee. — A  new 

promise  to  pay  a  debt  which,  after  having  been  reduced  to  judg- 
ment, was  barred  by  a  discharge  in  bankruptcy,  if  made  to  the 
plaintiff  in  the  judgment,  or  to  his  agent,  enures  to  the  benefit  of 
the  assignee,  and  will  support  an  action  on  the  judgment  for  his 
benefit.     lb.  99. 

4.  Assignment  by  insolvent  debtor,   giving  preference  to  individual  over 

partnership  creditors. — An  insolvent  debtor,  in  makin<i  an  assign- 
ment of  all  his  property,  may  devote  his  individual  property  pri- 
marily to  the  pavment  of  his  individual  debts.  Evans,  Fite,  Por- 
ter <i-  Co.  V.  Winston,  349. 
6.  General  assignment. — A  sale  of  his  entire  stock  of  goods  by  an  em- 
barrassed or  insolvent  debtor  to  one  of  his  creditors,  in  satisfaction 
of  a  debt  admitted  to  be  valid,  is  not  fraudulent  as  against  other 
creditors,  when  there  is  no  secret  trust  or  reservation  of  a  benefit 
to  the  debtor ;  nor  can  such  a  conveyance  he  declared  and  enforced 
as  a  general  assignment  at  the  instance  of  the  other  creditors. 
Heyer  Brothers  v.  Bromberg  Brothers,  524- 

6.  Assignment  of  notes  for  purchase-money;  jyriority  of  lien,  as  between 

assignees  and.  assignor. — Several  notes  being  given  for  the  pur- 
chase-money of  land,  and  some  of  them  being  afterwards  trans- 
ferred by  indorsement,  the  indorsement  of  each  is,  pro  tanto,  an 
assignment  of  the  vendor's  lien,  and  entitles  the  assignee  to  prior- 
ity of  payment,  out  of  the  proceeds  of  the  sale  of  the  land,  before 
the  notes  retained  by  the  vendor,  without  regard  to  the  time  of 
their  maturity  ;  but  the  vendor  is  entitled  to  the  surplus  remaining 
after  the  assigned  notes  have  l)een  paid  in  full,  and  may  assert  his 
right  to  it  bv  petition  filed  in  the  cause  while  the  fund  is  in  court. 
Preston  &  Co.  v.  Ellington,  133. 

7.  Same ;  rights  of  assignee  by  delivery  merely.     lb.  133;  also,  Daily's 

Adm'r  v.  Reid,  415. 

ATTACHMENT. 

1.  Attachment  issued  by  notary  public. — An  attachment  sued  out  before 

a  notary  public,  who  is  e.r-officio  a  justice  of  the  peace,  returnable 
to  the  Circuit  Court,  is  void.     Jackson  v.  Bain,  328. 

2.  Attachment  issued  by  deputy-clerk,  who  has  not  taken  official  oath. 

An  attachment  issued  by  a  deputy-clerk  who  is  performing  the  du- 
ties of  the  office  under  appointment  by  his  jirincipal,  is  not  void- 
able, nor  subject  to  be  abated  on  plea,  because  he  has  never  taken 
the  official  oath  prescribed  by  law  ;  his  official  acts,  like  those  of 
any  other  officer  de  facto,  having  the  same  force  and  efl^ect,  so  far 
as  the  public  and  third  persons  are  concerned,  as  the  acts  of  an 
officer  de  jure.     Joseph  v.  Caivthom,  411. 

3.  Lien  of  attachment ,  as  against  mechanic's  lien. — A  mechanic's  stat- 
utory lien  for  labor  performed,  or  materials  furnished,  accrues  from 
the  time  at  which  the  labor  is  done  or  commenced,  or  the  mate- 
rials are  furnished  (Code,  ^^  3440-47) ;  and  if  the  claim  is  proi>erly 
filed  for  record  within  the  time  prescribed,  followed  up  by  suit 
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within  ninety  days  (§  3454),  and  prosecuted  to  judgment  without 
unnecessary  delay,  the  Hen  is  superior  to  that  of  an  attachment 
levied  on  the  property  subsequent  to  its  accrual,  though  before  the 
commencement  of  the  suit  to  enforce  it.  Young  dt  Co.  v.  Stoutz  & 
Co.,  574. 

4.  Same  ;  tuhen  attaching  creditor  is  not  made  party  to  suit. — An  attach- 

ment having  been  levied  on  the  property  after  the  accrual  of  the 
mechanic's  lien,  the  attaching  creditor  may  be  made  a  party  to  the 
statutory  action  for  the  enforcement  of  the  lien,  and  he  will  then 
be  bound  by  the  judgment  rendered  in  that  action ;  but,  if  he  is  not 
made  a  party,  he  is  not  bound  by  its  recitals  as  to  the  time  when 
the  lien  accrued  ;  and  the  property  being  sold  under  executions  on 
the  judgments  rendered  in  both  cases,  and  the  money  brought  into 
court  by  the  sheriff,  the  records  of  the  two  cases  being  the  only 
evidence  before  the  court,  the  money  is  properly  awarded  to  the 
plaintiff  in  the  attachment  case,  whose  attachment  was  levied  be- 
fore the  mechanic's  claim  was  filed  for  record.     lb.  574. 

5.  What  may  be  reached  by   attachment   and  garnishment. — When   a 

promissory  note  is  taken  for  money  loaned,  whether  payable  to 
the  wife  directly,  or  to  the  husband  as  her  agent,  a  creditor  of  the 
husband  can  not  reach  and  subject  anj'^  part  of  the  debt,  by  gar- 
nishment against  the  maker  of  the  note,  because  a  part  of  the 
money  arose  from  the  separate  earnings  of  the  wife,  and  were 
mingled  with  other  moneys  belonging  to  her  statutory  estate. 
Flournoy  d:  Epping  v.  Owens,  44(>- 

6.  Amendment  of  judgment  against  garnishee,  nunc  pro  tunc,  by  reciting 

judgment  against  defendant. — Re-affirming  the  decision  made  in 
this  case  at  the  last  term,  the  court  holds  that,  in  the  entry  of  a 
final  judgment  against  a  garnishee,  it  is  the  duty  of  the  clerk  to 
make  it  recite  the  fact  and  amount  of  the  original  judgment  against 
the  debtor ;  and  that  his  failure  to  do  so  is  a  clerical  error,  which 
may  be  corrected  by  amendment,  nunc  pro  tunc,  at  a  subsequent 
term.     M.  &  C.  Railroad  Co.  v.  Whorley,  264. 

ATTORNEY  AT  LAW. 

1.  Attorney's  lien  on  judgment  or  decree. — As  a  general  rule,  an  attor- 

ney or  solicitor  has  a  lien  on  a  judgment  or  decree  obtained  by  him 
for  his  client,  to  the  extent  of  reasonable  compensation  for  services 
rendered  and  disbursements  made  in  the  particular  case  :  he  being 
regarded,  to  this  extent,  as  an  equitable  assignee  of  the  judgment 
or  decree  from  the  dav  of  its  rendition,  and  entitled  to  protection 
against  collusive  deahngs  between  his  client  and  the  adversary 
party  ;  but  the  lien  extends  no  further,  and  it  is  subordinate  and 
inferior  to  the  right  of  set-off,  as  against  the  client,  of  all  existing 
debts  or  demands,  the  subject  of  set-off  at  the  time  the  judgment 
or  decree  was  rendered.     Mosely  &  Ely  v.  Norman,  4^2. 

2.  Same  ;  conflicting  claims  of  attorneij  and  creditor,  to  judgment  in  fa- 

vor of  administrator. — An  administrator  and  guardian  having  con- 
tracted debts  for  the  benefit  of  his  wards,  the  distributees,  and,  on 
final  settlement  of  his  accounts  under  a  bill  filed  by  him,  having 
been  allowed  a  credit  for  the  amount  of  the  accoimts,  on  the  pro- 
duction of  the  creditor's  receipt,  and  thereby  obtained  a  decree 
against  the  estate  for  that  amount ;  and  it  being  shown  that  the 
receipt  was  given  under  an  agreement  that  the  decree  should  enure 
to  the  benefit  of  the  creditor,  that  the  allowance  of  the  credit  was 
not  contested,  and  that  the  trustee  was  insolvent;  held,  that  the 
court,  giving  effect  to  the  agreement,  would  uphold  an  assignment 
of  the  decree  to  the  creditor,  against  the  lien  of  the  attorney  and 
solicitor  for  services  rendered  in  the  settlement.    lb.  422, 
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3.  Attorney' s  fees  ;  when  recoverable  as  damages.     Foster  v.  Napier, 

S93;  Washington  v.  Timberlake,  259. 

4.  Argument  of  counsel  to  jury. — While  great  latitude  must  be  allowed 

to  counsel  in  addressing  a  jury,  in  the  matter  of  drawing  infer- 
ences from  proven  facts,  facts  must  not  be  stated  as  facts,  when 
there  is  no  proof  whatever  of  them,  and  any  proof  of  them  would 
not  be  legitimate  evidence.  Wolffe  v.  Miti7ii.-i,  38G. 
6.  Same ;  duty  of  court  in  restraining . — It  is  the  duty  of  the  court  to  in- 
terfere, ex  mero  motu,  and  arrest  counsel  who  go  beyond  the  limits 
of  legitimate  argument ;  and  when  objection  is  duly  interposed  to 
the  improper  language  used,  the  court  should  instruct  the  jury  in 
plain  terms,  that  the  remarks  are  not  legitimate  argument,  and 
must  not  be  considered  by  them  for  any  purpose.  It  is  not  enough 
that  the  counsel  himself,  on  objection  being  made,  withdraws  his 
remarks,  by  saying  "Oh,  well,  I'll  take  it  back."     lb.  3SG. 

6.  Same. — Under  the  rule  laid  down  in  the  case  of  Cross  v.   The  State 

(68  Ala.  476),  as  to  unauthorized  statements  by  counsel  in  their 
argument  to  tiie  jury,  which  would  be  available  on  error,  "the 
statement  must  be  made  as  of  fact,  and  tlie  fact  stated  nmst  be  un- 
supported by  any  evidence."  But  the  court,  in  laying  down  this 
rule,  did  not  intend  "  to  shackle  discussion,  nor  to  scrutinize  nar- 
rowly and  strictly  inferences  counsel  may  draw  from  proven  facts  ;" 
and  the  rule  does  not  apf)ly  to  a  statement  made  as  an  inference 
from  the  testimony,  which  falls  within  the  legitimate  line  of  argu- 
ment.    Hobbs  r.  The  State,  S9. 

7.  Same. — As  to  the  latitude  allowed  counsel  in  this  case,  in  his  argu- 

ment to  the  jury,  which  was  excepted  to,  "  the  most  that  can  be 
said  is,  that  he  has  taken  great  latitude  in  deducing  questionable 
inferences  from  facts  already  in  evidence;"  but  the  case  is  not 
brought  within  the  rule  laid  down  in  the  (rase  of  Cross  r.  The  State 
(68  Ala.  476),  the  enforcement  of  which  mu«t  necessarily  be  regu- 
lated, to  a  large  extent,  by  the  sound  discretion  and  good'  judg- 
ment of  the  primary  court.     Afotes  v.  Bates,  374. 

BANKRUPTCY. 

1.  Debt  discharged  by  bankruptcy;  how  declared  on. — AV hen  a  subse- 
quent promise  is  made  to  pay  a  debt  which  lias  been  barred  by  a 
ciischarge  in  bankruptcy,  the  creditor  may  sue  directly  on  the  new 
promise,  or,  at  his  election,  on  the  original  <lebt,  and  reply  the 
new  promise  to  a  plea  setting  up  the  discharge  in  bankruptcy; 
and  if  tiie  original  debt  was  reduced  to  judgment  before  the  new 
promise  was  made,  he  may  sue  on  the  judgment.  Wolffe  r.  Eber- 
lien,  99. 

BILL  OF  EXCEPTIONS. 

1.  Sufficiency  of  e.rception. — It  is  the  office  of  a  V>ill  of  exceptions  to 

point  out,  clearh'  and  distinctly,  the  error  of  which  the  partv  com- 

})lains;  and  a  general  exception  to  several  rulings,  one  (>f  wliichis 
ree  from  error,  or  which  are  only  oltjectionable  in  part,  will  not 
be  sustained.     Robertson  v.  Black,  322. 

2.  Exception  to  exclusion  of  evidence  ;  presumption  in  favor  of  judgment. 

When  an  exception  is  reserved  to  the  exclusion  of  evidence,  which 
is  not  set  out,  and  the  relevancy  and  materiality  of  whicli  are  not 
shown,  this  court  will  presume  that  it  was  properly  rejected.  Per- 
ry V.  Danner  t(*  Co.,  485. 

3.  Nonsuit,  u-ith  bill  of  e.cceplions. — Under  the  settled  constraction  of 

the  statute  (Code,  §  ;U12),  a  voluntary  nonsuit,  taken  in  conse- 
quence of  an  adverse  ruling  on  demurrer,  not  being  a  matter  to 
which  a  bill  of  exceptions  can  properlv  be  taken,  is  not  revisable. 
lb.  4S5. 
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BILLS  OF  EXCHANGE,  AND  PROMISSORY  NOTES. 

1.  Promissory  note  for  rent ;  stipulation  by  payee  to  save  maker  harmless 

against  claim  of  third  person. — Where  a  promissory  note,  given  for 
the  payment  of  rent,  recites  that  the  paj-ee  "agrees  to  save  harm- 
less "  the  makers  against  the  claim  of  W.,  from  whom  they  had 
also  rented  the  premises,  and  to  whom  they  had  executed  a  note ; 
if  the  makers  voluntarily  pay  the  claim  of  W.,  they  can  not  make 
the  payment  available  as  a  defense  against  the  note,  without  prov- 
ing affirmatively  that  defense  against  it  would  have  been  unavail- 
ing.    Belmont  Coal  &  R.  R.  Co.  v.  Smith,  206. 

2.  Estoppel  en  pais  against  maker  of  note. — If  a  person  who  is  about  to 

purchase,  or  take  an  assignment  of  a  promissory  note,  applies  to 
the  maker  for  information,  is  assured  by  him  that  there  is  no  de- 
fense against  it,  and  buys  the  note  on  the  faith  of  that  representa- 
tion, the  maker  is  estopped  from  setting  up  against  him  any  de- 
fense which  then  existed.     Wilkinson  v.  Searcy,  243. 

3.  Parol  evidence  varying  indorsement. — Ait^  indorsement  of  a  promis- 

sorj'  note  is  a  contract  of  defined  legal  operation  and  effect,  and 
can  not  be  varied  by  proof  of  a  contemporaneous  verbal  agreement 
between  tlie  parties,  not  incorporated  in  it.  Preston  &  Co.  v.  El- 
lington, 133. 

4.  Assignment  of  notes  for  purchase-money ;  priority  of  lien,  as  between 

assignees  and  assignor. — Several  notes  benig  given  for  the  purchase- 
money  of  land,  and  some  of  them  being  afterwards  transferred  by 
indorsement,  the  indorsement  of  each  is,  pro  tanto,  an  assignment 
of  the  vendor's  lien,  and  entitles  the  assignee  to  priority  of  pay- 
ment, out  of  the  proceeds  of  the  sale  of  the  land,  before  the  notes 
retained  by  the  vendor,  without  regard  to  the  time  of  their  matu- 
rity ;■  but  tiie  vendor  is  entitled  to  the  surplus  remaining  after  the 
assigned  notes  have  been  paid  in  full,  and  may  as.sert  his  right  to 
it  by  petition  filed  in  the  cause  while  the  fund  is  in  court.     lb.  133. 

BONDS. 

1.  Appeal  bond ;  what  damages  are  recoverable. — An  appeal  bond,  given 

m  pursuance  of  the  order  of  the  presiding  judge  (Code,  §  3928),  on 
appeal  from  a  judgment  for  the  recovery  of  land  or  the  possession 
thereof,  and  conditioned  for  the  payment  of  "all  costs  and  such 
damages  as  the  plaintiff  may  sustain  by  reason  of  this  appeal," 
covers  all  damages  resulting  to  the  plaintiff  from  the  appeal  and 
its  legal  consequences  and  incidents  ;  that  is,  all  damages  of  which 
the  appeal  is  the  moving  cause,  or  the  direct  and  immediate  agency 
producing  them  ;  and  this  includes  the  value  of  the  use  and  occu- 
pation of  the  premises  pending  the  appeal,  of  which  the  plaintiff 
was  deprived  l)y  the  suspension  of  a  writ  of  possession  on. the 
judgment.     Cahall  v.  Mutual  Building  Association,  539. 

2.  Same;  to  whom  payable. — Wlien  an  appeal  bond,  in  a  chancery  case, 

is  made  pa\'able  to  the  register,  instead  of  the  appellee,  a  judg- 
ment for  costs  can  not  be  rendered  against  the  sureties,  on  an 
affirmance,  the  only  remedy  against  them  being  by  action  on  the 
bond.     T7ie  State  v.  City  Council  of  Montgomery,  226. 

3.  Construction  of  title-bond. — Under  a  stipulation  in  a  bond  for  title, 

by  which  the  ven<lor  agrees,  if  the  purchaser  "  should  die  before 
the  last  payment  is  made,  and  his  wife  is  not  able  to  pay  the  land 
out,  to  allot  to  her,  by  disinterested  parties,  the  value  of  whatever 
amount  has  been  paid  on  said  land  according  to  the  within  agree- 
ment," the  right  of  the  purchaser's  widow  to  an  allotment  of  the 
land  pro  tanto  is  dependent  upon  his  death  without  having  made 
the  last  payment,  and  is  not  restricted  to  the  contingency  of  his 
death  before  the  day  appointed  for  the  last  payment  and  its  non- 
payment on  or  before  that  day.     Simpson  v.  Williams,  344- 
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4.  ]'ariance  in  description  of  bond. — In  an  action  on  an  injunction  bond, 

brought  by  T.  as  sole  plaintiff,  the  complaint  averring  that  the 
condition  of  the  bond  was  that  the  obligors  "  would  pay  plaintiff 
all  such  damages  as  he  may  sustain  by  the  suing  out  of  said  in- 
junction," and  that  they  have  failed  "  to  pay  him  the  damages  he 
has  sustained;"  a  bond  payable  to  B.  and  T.  jointly,  and  condi- 
tioned to  pay  them  the  damages  they  might  sustain,  is  not  admissi- 
ble as  evidence,  the  variance  being  material  and  fatal.  Washington 
V.  Timbcrlake,  259. 

5.  Injunction  bond,  with  condition  aivkwardly  expressed. — An  injunction 

bond,  the  condition  of  which  is  that,  if  the  obligors  shall  pay  the 
obhgees  "  all  damages  they  may  sustain  by  the  suing  out  of  said 
injunction,  if  the  same  is  dissolved,  thmi  this  obligation  to  remain 
in  Jail  force  and  effect,"  though  awkwardly  expressed,  is  not  void. 
lb.  259. 

6.  Municipal  bonds  in  aid  of  railroad;  injunction  of  tax  to  pay  interest 

on. — The  corporate*authorities  of  the  city  of  Montgomery  having 
been  authorized,  bj^  special  statute,  to  submit  to  a  vote  of  the 
citizens  the  question  of  granting  aid  to  the  South  and  North  Ala- 
bama Railroad  Company,  on  the  terms  agreed  on  between  the 
said  corporate  authorities  and  the  directors  of  the  railroad  com- 
pany, and  to  issue  city  bonds  in  aid  of  the  railroad,  if  the  election 
resulted  in  favor  of  subscription ;  the  issue  and  negotiation  of  the 
city  bonds  might  be  enjoined,  at  the  suit  of  individual  citizens 
and  tax-payers,  on  the  grounds  that  a  majority  of  those  voting  at 
the  election  did  not  in  fact  vote  in  favor  of  subscription,  and  that 
the  propositioris  voted  on  were  afterwards  changed,  to  the  detri- 
ment of  the  city,  by  agreement  between  the  city  authorities  and 
the  railroad  directors,  "if  these  facts  had  been  shown  at  the 
proper  time;"  but,  the  bonds  having  been  issued,  being  regular 
on  their  face,  negotiable  in  form,  and  liaving  passed  into  the  hands 
of  third  persons,  as  purchasers  for  value,  who  are  not  charged 
with  knowledge  or  notice  of  any  irregularity  in  their  issue,  as 
against  them  such  irregularities  a*'ail  nothing,  and  the  tax-payers 
can  r^ot  enjoin  the  collection  of  a  municipal  tax  levied  to  pay  the 
interest  on  them.     The  State  v.  City  Cou7icil  of  Montgomery,  226. 

7.  Burden  of  proof  as  to  notice. — As  against  the  holder^  of  negotiable 

municipal  bonds,  an  averment  of  notice  of  irregularities  in  their 
issue  which  would  invalidate  them,  though  necessary  in  a  bill 
which  seeks  to  enjoin  their  collection,  is  negative  in  its  character, 
and  does  not  imj)ose  on  the  complainants  the  onus  of  proving 
notice.     lb.  226. 

8.  Detinue  bond;  what  damages  are  recoverable. — In  an  action  on  a  stat- 

utory bond  given  by  the  plaintiff  in  detinue  (Code,  §  2942),  attor- 
ney's fees,  and  costs  incurred  in  that  suit  (if  not  previously 
recovered),  as  well  as  any  damages  actually  sustained  from  the 
seizure  and  detention  of  the  proj)erty,  are  legitimate  subjects  of 
recover}"-;  but  loss  of  time,  and  hotel  l)ills  paid,  while  engaged  in 
procuring  sureties  on  the  replevin  bond,  or  in  attendance  on  the 
trial,  are  too  remote  and  variable.     Foster  v.  Napier,  393. 

BRIBERY.     See  Cri-minal  Law,  8-10. 

CHANCERY. 

Jurisdiction,  and  General  Principles. 

1.  Wheyi  creditor  without  lien  may  come  into  equity,  to  set  aside  sale  or 
conveyance  on  ground  uf  fraud. — The  statute  authorizing  a  creditor 
without  a  lien  to  file  a  bill  in  equity,  "  to  subject  to  the  payment 
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of  his  debt  any  property  which  has  been  fraudulently  transferred, 
or  attempted  to  be  fraudulently  conveyed  by  his  debtor"  (Code, 
§3886),  is  not  confined  to  cases  in  which  a  discovery  is  sought; 
nor  is  it  necessary  that  the  bill  shall  ask  a  discovery,  or  conform 
to  the  requisites  of  a  bill  for  discoverv.  Zelnicker  v.  Brigham  & 
Co.,  598. 

2.  Deed  constructively  fraudulent,  but  standing  as  security  for  indemnity 

of  grantee;  liability  for  rents,  and  alloivance  for  improvements  and 
taxes. — A  conveyance  being  held  constructively  fraudulent  at  the 
suit  of  creditors,  but  allowed  to  stand  as  a  valid  security  for  the 
reimbursement  or  indemnity  of  the  grantee,  to  the  extent  of  the 
consideration  actually  paid ;  on  the  statement  of  the  account,  he 
is  chargeable  with  rents  during  his  possession,  and  is  entitled  to  a 
credit  for  the  value  of  permanent  improvements  erected  by  him 
before  (but  not  after)  the  filing  of  the  bill,  and  for  all  taxes  paid, 
whether  before  or  afier  the  bill  was  filed.  Gordon,  Rankin  <t*  Co'. 
V.  Tweedy,  232. 

3.  As  to  set-off  of  permanent  improvements,  against  rents. — The  right  to 

set  off  the  value  of  permanent  improvements,  in  reduction  or  re- 
coupment of  rents,  is  purely  equitable,  and  is  only  allowed  in 
favor  of  a  bona  fide  occupant  or  possessor  of  land ;  actual  notice 
of  the  asserlion  of  a  superior  title  is  fatal  to  the  occupant's  claim 
for  improvements,  and  tiie  filing  of  a  bill  against  him,  by  the 
person  claiming  such  superior  title,  is  the  most  solemn  and  au- 
thoritative form  of  notice.     lb.  282. 

4.  Injunction  of  judgment  in  unlavjful  detainer,  but  not  writ  of  restitu- 

tion.— The  unsuccessful  defendant  in  an  action  of  unlawful  de- 
tainer, having  taken  an  appeal  to  the  Circuit  Court,  and  then  filed 
a  bill  in  equity  to  correct  an  alleged  mistake  in  his  lease,  may 
restrain  the  further  prosecution  of  the  action  at  law  until  the  de- 
termination of  the  suit  inequity;  but,  not  having  given  a  super- 
sedeas bond  (Code,  §  3711),  the  issue  of  a  writ  of  restitution  on 
the  judgment  will  not  be  enjoined  in  the  meantime.  Bobbins  v. 
'  Battle  House  Company,  4^9. 

5.  Fraud,  as  ground  of  equitable  relief  against  judgment. — The  general 

rule  is,  that  a  court  of  equity  will  vacate  and  set  aside  a  judgment 
at  law,  on  the  ground  of  fraud,  only  when  the  fraud  was  practiced 
in  the  rendition  or  procurement  of  the  judgment  itself;  that  fraud 
in  antecedent  transactions,  not  connected  with  the  proceedings  in 
the  cause,  and  which  would  merely  have  constituted  a  good  defense 
to  the  action,  is  not  sufficient;  and  that  the  fraud  must  be  actual 
and  positive — utterly  repugnant  to  honest  intentions.  Noble  v. 
Moses  Brothers,  6O4. 

6.  Accident,  mistake  and  fraud,  as  grounds  of  equitable  relief  against 

judgment. — When  there  was  no  fraud  in  the  act  of  obtaining  or  pro- 
curing the  judgment,  but  equitable  relief  against  it  is  sought  on 
grounds  whi(!li  go  to  the  merits  of  the  original  action,  and  which 
would  have  been  available  as  a  defense  at  law,  the  complainant  is 
retjuired  to  allege  and  prove,  1st,  that  he  has  a  good  and  merito- 
rious defense  to  the  cause  of  action,  or  so  much  thereof  as  he  pro- 
poses to  litigate;  2d,  that  his  failure  to  defend  at  law  was  not 
attributable  to  his  own  omission,  fault,  or  neglect;  and,  3d,  that 
it  was  attributable  to  fraud,  surprise,  accident,  or  some  act  of  his 
adversary,  the  phiintifi'at  law.     Ih.  6O4. 

7.  Transactions    between  parent   and   child;   equitable   relief   against. 

Business  transactions  between  a  father  and  his  unmarried  daugh- 
ter, whose  guardian  he  had  been  until  she  attained  her  majority, 
and  who  tlieu  contiinied  to  reside  in  his  household  as  a  member  of 
his  family,  will  be  scrutinized  with  watchful  jealousy  by  a  court  of 
equity,  and  will  not  be  permitted  to  stand,  when  it  appears  that. 
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by  the  exercise  of  undue  influence,  the  father  obtained  an  improper 
benefit  or  advantage  ;  and  lii.H  failure  to  make  a  full  disclosure  of 
all  material  facts  affecting  his  dealings  with  her,  as  between  other 
persons  occupying  a  fiduciary  relation  toward  each  other,  would 
authorize  the  court  to  set  aside  such  transactions,  at  the  option  of 
the  daughter  seasonably  expressed.     lb.  604. 

8.  Some;  dealings  of  father,  as  agent,  v)ith  third  persons. — This  prin- 

ciple can  not  be  applied  to  third  persons,  who  dealt  with  the  father 
as  agent  of  his  daughter,  advancing  large  sums  of  money  to  enable 
hiin  to  carry  on  farming  operations  in  her  name,  and  in  whose 
favor  the  daughter,  having  executed  a  mortgage  to  secure  such  ad- 
vances, afterwards  confessed  a  judgment  for  the  large  balance 
due ;  when  the  evidence  shows  that  the  father  was  ruinously  insol- 
vent, and  carried  on  his  business  oi)erations,  though  nominally  as 
agent  of  his  daughter,  resdly  in  secret  trust  for  the  benefit  of  him- 
self and  his  family;  and  that  the  daughter  knowingly  lent  him  her 
credit,  signed  promissory  notes  for  his  indebtedness,  on  accounts 
furnished  to  him  and  admitted  by  him  to  be  correct,  and  con- 
fessed the  judgment  for  the  amount  of  these  notes.  The  plaintiffs 
in  the  judgment,  in  their  dealings  with  the  father,  as  shown  by 
the  evidence,  having  acted  with  the  utmost  fairness,  good  faith, 
and  liberal  indulgence,  they  are  not  chargeable  with  fraud  on  ac- 
count of  tlie  fiduciary  relation  existing  between  the  father  and 
daughter,  and  his  failure  to  make  a  full  disclosure  to  her  of  all 
material  facts  connected  witli  his  said  business  transactions. 
lb.  r.04. 

9.  Interpleader;  when  bill  does  not  lie. — When  mortgaged  lands  are  sold 

and  conveyed  by  the  mortgagor,  by  deed  with  covenants  of  war- 
ranty, the  purchaser  paying  part  of  the  price  in  cash,  and  giving 
his  note  for  the  residue  ;  if  the  note  secured  by  the  mortgage  and 
the  note  for  the  unpaid  purchase-money  are  afterwards  transferred 
to  different  persons,  the  purchaser  can  not  maintain  a  bill  of  in- 
terpleader against  them.      Wilkinson  v.  Searcy,  ;?-#.?. 

10.  When  widoiv,  claiming  exempt  personal  proper  tij ,  may  come  into  equity. 

"  The  court  will  not  say  there  may  not  be  cases  in  which  equity 
would  interfere,  at  the  instance  of  the  widow,  to  enable  her  to 
make  her  selection  of  exempt  personal  property  and  have  it  made 
available;"  but,  when  her  bill  fails  to  show  any  remi.ssness,  undue 
delay,  or  other  dereliction  of  duty  on  the  part  of  the  administrator, 
it  is  without  equity.     Loeb  d-  Weil  v.  Richardson,  .112. 

11.  Removal  of  disabilities  of  coverture,  by  decree  of  chancellor;  suffi- 

ciency itf  petition. — To  autliorize  and  sustain  a  decree  by  tlie  chan- 
cellor, in  the  exercise  of  his  statutory  jurisdiction  (Code,  §  2731), 
relieving  a  married  woman  of  the  disabilities  of  coverture  as  to 
her  .statutory  or  other  separate  estate,  "so  far  as  to  invest  her 
with  the  right  to  buy,  sell,  hold,  convey  and  mortgage  real  and 
personal  i)roperty,  and  to  sue  and  be  sued  as  a  feinme  sole,^^  her 
petition  (or  apjjlication)  must  aver  that  she  has  a  separate  estate, 
statut^irv  or  equitable ;  and  the  want  of  such  an  averment,  it  being 
a  jurisdictional  fact,  renders  the  decree  void.     Stoutz  v.  Burkr,  .'>30. 

12.  Equitable  estate  of  married  irouian;  priority  of  liens  among  creditors. 

In  charging  the  equitable  estate  of  a  married  woman  with  her 
contracts  and  engagements,  a  court  of  equity  does  not  proceed  on 
the  theory  that  they  are  valid  and  operative  as  appointments  or 
appropriations  by  her  of  so  much  of  her  estate  as  may  be  neces- 
sary to  satisfy  them,  but  on  the  principle  of  her  presumed  inten- 
tion to  do  a  valid  act,  and  therefore  to  charge  the  esttite  which  she 
has  full  capacity  to  charge ;  but  her  contracts  do  not  create  a  lien 
or  ("barge  on  any  specific  projierty,  such  as  is  created  by  the  filing 
of  a  bill  in  equity ;  and  when  bills  are  tiled  by  several  creditors, 
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seeking  to  charge  and  condemn  the  same  property,  the  priority 
of  their  liens  is  determined  by  the  time  when  their  respective  bills 
were  filed,  and  not  by  the  time  when  their  debts  were  created. 
Masson  v.  Turner,  513. 

13.  Marshalling   assets    between   individual   and  partnership   creditors. 

Partnership  creditors  can  assert  no  lien  on  partnership  property, 
for  the  payment  of  their  debts  ;  though  such  lien  may  be  worked 
out  for  their  benefit,  by  a  partner  asserting  his  right  to  have  the 
partnership  effects  applied  to  the  extinguishment  of  the  partner- 
ship liabilities;  and  a  court  of  equity,  in  administering  the  effects 
of  an  insolvent  partnership,  will  apply  them  primarily  to  the  pay- 
ment of  partnership  debts,  while  the  separate  property  of  the 
individual  partners  will  be  devoted  primarily  to  the  payment  of 
their  individual  debts.     Evans,  File,  Porter  d:  Co.  v.  Winstori,  349. 

14.  Marshalling  securities  between  creditors. — Where  an  entire  tract  of 

land  is  conveyed  by  deed  of  trust  for  the  indemnity  of  the  grant- 
or's sureties,  and,  an  execution  of  junior  lien  being  afterwards 
levied  on  it,  the  grantor  asserts  a  right  of  homestead  exemption  to 
a  part;  the  plaintiff  in  execution,  becoming  the  purchaser  at  his 
own  sale,  has  a  right  to  insist  that  the  land  claimed  as  exempt 
shall  be  first  subjected  to  the  payment  of  the  debt  for  which  the 
sureties  are  bound,  and  against  which  they  are  indemnified  by  the 
deed.     Cochran  v.  Miller,  51. 

15.  Purchase  by  mortgagee  at  sale  under  mortgage  ;  election  and  remedies 

of  ^nortgagor. — When  lands  are  sold  under  a  power  contained  in  a 
mortgage,  and  the  mortgagee  himself  becomes  the  purchaser  at 
the  sale,  the  mortgagor  has  an  election,  if  seasonably  expressed, 
either  to  affirm  or  disaffirm  the  sale,  w  ithout  regard  to  its  fairness, 
or  to  the  sufficiency  of  the  price  paid ;  but  a  bill  which  merely 
seeks  to  set  aside  the  sale,  alleging  nothing  as  to  the  state  of  the 
account,  containing  no  tender  or  offer  to  pay  what  is  due,  or  to  do 
equity,  and  not  asking  to  redeem,  is  without  equity.  Garland  v. 
Wats'on,  323. 

16.  Partition  of  lands  ;  jurisdiction  of  equity,  as  affected  by  statutory 

provisions. — The  origmal  jurisdiction  of  a  court  of  equity  to  decree 
partition  of  lands  between  co-partners,  joint  tenants,  and  tenants 
in  common,  is  not  taken  away  by  the  statutory  jurisdiction  con- 
ferred on  the  probate  judge  (Code,  H  3497-3513) ;  but,  if  the  judge 
of  probate  first  acquires  jurisdiction,  by  the  filing  of  a  proper  peti- 
tion, a  court  of  equity  will  not  interfere  with  its  exercise,  unless 
facts  or  circumstances  of  special  eciuitable  cognizance  are  shown, 
which  render  inadequate  the  statutory  jurisdiction.  Wilkinson  v. 
Stuart,  IDS. 

17.  Sale  of  lands  for  division;  jurisdiction  of  equity,  and  of  probate 

judge. — When  lands  are  held  by  joint  tenants,  or  tenants  in  com- 
mon, who  are  adults,  a  court  of  equity  has  no  jurisdiction  to  de- 
cree a  sale  in  order  to  effect  an  equitable  division,  except  by  con- 
sent; but  statutory  jurisdiction  for  this  purpose  has  been  con- 
ferred on  the  judge  of  probate  (Code,  ^§  3514-20),  and  it  is  exclu- 
sive as  to  adult  parties;  yet,  when  a  petition  has  been  filed  before 
him,  asking  a  sale  on  that  ground,  u  court  of  equity  may  interfere, 
at  the  instance  of  tlie  defendants,  and  decree  an  equitable  parti- 
tion without  a  sale.     lb.  198. 

18.  Erection  of  valuable  improvements  by  tenant  in  common. — If  one  ten- 

ant in  comujon  of  lands  erects  valuable  improvements  thereon, 
with  the  express  authority,  or  knowledge  and  implied  consent  of 
his  co-tenant,  a  court  of  equity  will,  in  directing  partition,  give 
him  the  benefit  of  his  improvements,  by  assigning  to  him  that  part 
of  the  lands  on  which  they  are  situated ;  and  the  claim  for  such 
improvements  gives  a  court  of  equity  jurisdiction  to  enjoin,  at  his 
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instance,  proceedings  before  the  probate  judge  asking  a  sale  for 
division.     lb.  198. 

19.  Rents  and  profits,   for  use  and  occupation,  as  between  tenants  in  com- 

mon.— If  one  tenant  in  common  use  and  occupy  a  portion  of  the 
lands,  liis  entry  and  posEession  not  being  liostile  to  his  co-tenant, 
he  is  not  liable  to  account  for  rents  and  profits ;  and  hence,  when 
asking  an  equitable  partition,  and  an  allowance  for  the  value  of 
improvements  erected  by  him,  it  is  not  necessary  that  he  should 
offer  in  his  bill  to  pay  for  his  use  and  occupation.     lb.  198. 

20.  Partition  of  lands  held  in  remainder,  or  of  part  only. — In  the  absence 

of  statutory  provisions,  partition  can  not  be  awarded,  either  at 
law  or  in  equity,  of  an  estate  held  in  remaiiider.or  reversion  ;  nor, 
as  a  general  rule,  will  partition  be  awarded  of  part  onlj-  of  an  en- 
tire estate,  which  would  be  splitting  an  entire  cause  of  action  ;  j'et, 
where  the  lands  consist  of  several  distinct  tracts,  held  under  the 
same  conveyance,  an  outstanding  life-estate  in  one  tract  is  no  ob- 
stacle to  a  partition  of  the  others.     lb.  198. 

21.  Appointment  of  commissioners  to  make  partition. — In  making  parti- 

tion in  equity,  the  usual  practice  is  to  issue  a  commission  to  disin- 
terested freeholders,  giving  them  proper  instructions;  and  if  the 
parties  do  not  agree  upon  and  nominate  persons  for  appointment, 
a  reference  to  the  register  is  ordered  to  ascertain  and  report  the 
names  of  suitable  persons ;  but  an  irregularity  in  the  appointment 
of  commissioners,  to  which  no  objection  is  made  before  the  chan- 
cellor, is  waived.     lb.  198. 

22.  Reformation  of  deed,  on,  ground  of  mistake. — An  erroneous  opinion 

as  the  legal  efTect  and  operation  of  a  conveyance,  developed  by 
events  subsequent  to  its  execution,  is  a  mistake  of  law,  and  fur- 
nishes no  ground  for  a  reformation  of  the  deed.  Kelhj  v.  Tur- 
ner, 513. 

23.  Same ;  sufficiency  of  evidence. — A  court  of  equity  will  not  decree  the 

reformation  of  a  written  instrument  on  the  ground  of  mistake,  on 
parol  evidence  only,  unless  the  mistake  is  plain,  an<l  is  clearly  es- 
tablished by  full  and  satisfactory  proof.     Marsh  v.  Marsh,  418. 

24.  Reformation  of  writinci  on  ground  of  mistake;  previous  rei/ nest  and 

refusal  to  correct. — Where  the  alleged  mistake  is  disputed  by  the 
defendant,  or  where  a  request  to  correct  it  would  have  been  vain 
and  u.seless,  a  bill  in  equity  may  be  maintained  without  alleging 
such  previous  request  and  refusal ;  and  the  court,  doubting  the 
correctness  of  the  rule  laid  down  in  Long  r.  Broun  (4  Ala.  622), 
which  was  followed  in  Beck  v.  Simmons  (7  Ala.  71),  and  Lamkin'v. 
Reese  (7  Ala.  170),  "  submits  if  it  is  not  a  much  better  rule,  in  all 
such  cases,  to  retain  the  bill  until  the  correction  is  made,  and  if 
the  bill  was  filed  without  previous  re(]uest,  and  unnocessarilv,  let 
the  costs  be  taxed  against  the  complainant."  Bobbins  v.  liattle 
Hou.He  Company,  499. 

25.  Answer  construed,  as  to  admission  of  mistake  and  offer  to  correct. 

These  averments,  in  an  answer  to  a  bill  for  the  reformation  of  an 
alleged  mistake  in  a  written  lease  :  "  Defendant  has  never 'refused 
to  reform  said  lease,  and  to  make  the  neces.sary  correction  in  it, 
and  alleges  that  no  application  was  ever  made  to  resjjondent  by 
complainant  to  do  so,  and  that  he  would,  at  any  time,  if  anplied 
to,  have  corrected  any  mistake  in  said  lease,  an<l  is  still  reauy  and 
willing  to  do  so,  if  applied  to  by  complainant," — fall  very  far 
short  of  admitting  the  alleged  mistake,  and  offering  to  correct  it. 
lb.  499. 

26.  Reformation  of  mortgage  as  against  subseguent  judgment  creditors. 

I'he  statutes  of  registration,  for  the  protection  of  judgment  credit- 
ors against  unrecorded  conveyances  (Code,  H  21()6-7),  relate  only 
to  conveyances  of  the  legal  estate  in  lands,  and  have  no  applica- 
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tion  to  mere  equitable  estates  or  interests,  which  are  not  subject 
to  the  lien  of  executions  or  judgments,  and  are  not  within  the  pol- 
icy of  the  statutes ;  and  there  is  nothing  in  the  statutes  which,  as 
in  favor  of  judgment  creditors,  forbids  the  reformation  of  a  recorded 
mortgage  by  a  court  of  equity,  so  as  to  make  it  include  lands  which 
were  omitted  by  mistake.     Bailey,  Davis  &  Co.  v.  Timberlake ,  221. 

27.  Protection  to  bona  fde  purchaser  ivithout  notice. — A  bona  fide  pur- 

chaser for  valuable  consideration  is  entitled  to  protection  against 
all  latent  equities  of  which  he  had  no  notice,  whether  he  purchased 
xinder  contract  with  the  holder  of  the  legal  title,  or  at  a  sale  under 
execution  against  him ;  but,  whether  a  judgment  creditor,  pur- 
chasing at  a  sale  under  his  own  execution,  and  paying  the  price 
bid  by  entering  satisfaction  of  his  judgment,  is  entitled  to  protec- 
tion as  a  bona  fide  purchaser  for  valuable  consideration,  is  a  ques- 
tion as  to  whicli  there  is  some  conflict  of  authority,  and  which  does 
not  arise  in  this  case,  the  sale  under  execution  being  a  nullity. 
lb.  221. 

28.  Redemption  and  account. — "Where  the  children  of  the  mortgagor, 

claiming  as  subsequent  purchasers  from  him,  file  a  bill  against  the 
mortgagee  and  purchasers  at  a  sale  under  the  mortgage,  alleging 
fraud  and  oppression  practiced  by  the  mortgagee  in  the  matter  of 
the  accounts,  and  asking  an  account  and  redemption,  "  they  must 
allege  the  true  state  of  the  account  between  the  mortgagor  and 
mortgagee — that  is,  must  allege  the  amount  claimed  by  the  mort- 
gagee, and  the  amount  admitted  by  the  mortgagor,  or  show  the 
several  items  contested  between  th'^m,"  General  averments  that 
the  balance  due,  if  any,  was  inconsiderable,  and  that  the  purchasers 
bought  with  knowledge  of  the  true  state  of  the  account,  are  not 
sufficiently  certain  and  definite.     Conner  &  Wife  v.  Smith,  115. 

29.  Setting  aside  sale  und-er  e.vecution;  remedy  at  law,   and'in  equity. 

When  a  sale  of  lands  under  execution  at  law  is  impeached,  be- 
cause of  mere  error  in  the  process,  or  on  account  of  some  error  at- 
tending its  execution,  the  court  from  which  the  process  issued  has 
exclusive  jurisdiction  to  set  aside  the  sale ;  but,  if  fraud  or  illegality 
attends  the  sale,  or  it  has  been  followed  by  the  execution  of  a  con- 
veyance casting  a  cloud  upon  the  title,  a  court  of  equity  has  juris- 
diction concurrent  with  the  court  of  law  to  set  it  aside.  Cowan  & 
Co.  V.  Sapp,  44- 

30.  Same,  on  ground  that  judgment  was  in  fact  satisfied. — If  the  judg- 

ment was  in  fact  satisfied  at  the  time  of  the  sale  under  execution, 
the  court  from  which  the  process  issued  has  undoubted  jurisdic- 
tion to  set  aside  the  sale  ;  but,  if  the  process  is  regular  on  its  face, 
and  the  sale  is  followed  by  a  regular  conveyance  to  the  i)laintift  in 
execution  as  the  purchaser,  the  fact  of  payment  resting  in  parol,  a 
court  of  equity  will  intervene,  at  the  instance  of  the  defendant  in 
possession,  set  aside  the  sale,  and  cancel  the  conveyance  as  a  cloud 
on  the  title.     lb.  44- 

31.  Same ;  diligence  required  of  plaintiff. — A   party   who   seeks   to   set 

asfide  a  sale  under  legal  process,  whether  by  motion  in  the  court 
from  which  the  process  issued,  or  by  bill  in  equity,  must  act 
promptly,  or  must  satisfactorily  explain  any  unreasonable  delay; 
but  no  time  can  be  definitely  fixed,  within  w^hich  the  application 
must  he  made,  since  the  proceeding  is  of  an  equitable  nature,  de- 
pendent upon  e(iuitable  principles,  and  necessarily  governed  by  the 
varying  facts  of  each  particular  case.  (Doubting  the  correctness 
of  the  general  rule  declared  in  Abercrombie  v.  Conner,  10  Ala.  296.) 
Ih.  44. 

32.  Same. — In  this  case,  more  than  three  years  after  the  sale  having 

elapsed  Vjefore  the  bill  was  filed  to  set  it  aside,  the  delay  was  held 
sufficiently  explained  by  proof  of  the  facts,  that  the  payment  of 
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the  judgment  was  made  to  the  plaintift'  in  Nashville,  Tennessee, 
on  the  same  day  the  land  xyas  here  sold  under  execution,  and  that 
he  made  no  effort  to  recover  possession,  as  purchaser  at  the  sale, 
until  about  six  months  before  the  bill  was  filed.    lb.  44- 

33.  Specific  performance  ;  when  refused. — A  court  of  equity  will  not  de- 

cree the  specific  performance  of  a  contract,  when  the  allegations  of 
the  bill  are  not  establislied  by  clear  and  definite  proof,  or  where 
the  evidence  is  left  in  doubt  and  uncertainty.  Goodlett  v. 
Kelly,  213. 

34.  Specific  execution  of  imperfect  instruments. — When  a  written   instru- 

ment, intended  as  a  conveyance,  is  defective  in  some  particular 
essential  to  pass  the  legal  title, — as  the  attestation  of  a  subscribing 
witness,  or  a  proper  acknowledgment, — a  court  of  equity  will  re- 
gard it  as  an  agreement  to  convey,  and  will  decree  a  specific  exe- 
cution of  it,  if  the  person  executing  it  was  sui  juris ;  but,  to  au- 
thorize sucli  decree,  the  instrument  must  be  founded  on  a  valuable 
consideration,  and  must  be  strictly  equitable.     Roney  v.  Moss,  390. 

35.  Same;  consideration  and  recitals  of  mortgage. — When  the  instrument, 

a  specific  execution  of  which  is  sought,  is  in  the  form  of  a  mortgage 
to  secure  the  payment  of  a  debt  particularly  described,  its  recitals 
are  prima  facie  evidence  of  the  existence  of  the  debt,  and  cast  on 
the  mortgagor  the  onus  of  disproving  them  ;  but,  the  evidence  in 
this  case  clearly  showing  that  the  debt  had  been  in  fact  paid,  the 
presumption  is  rebutted,  and  a  specific  execution  properlv  refused. 
lb.  390. 

36.  Approval  of  voluntary  act  which  court  would  have  compelled. — A 

court  of  equity  often  regards  that  as  done  which  ought  to  have  been 
done ;  and  when  the  parties  voluntarily  agree  to  do  that  which  the 
court  would  compel  them  to  do,  the  court  will  uphold  and  give  ef- 
fect to  the  agreement.     Moseley  ifc  Eley  v.  Norman,  422. 

37.  Subrogation  of  creditor  to  mortgage  security. — The  lender  of  money 

which  is  used  in  paying  off  a  mortgage,  or  other  incumbrance  on 
land,  is  not  entitled,  on  that  account  alone,  to  be  subrogated  to  the 
rights  of  the  mortgagee ;  but,  if  the  money  was  advanced  for  the 
purpose  of  paying  off  the  mortgage,  with  the  just  expectation  of 
obtaining  a  valid  security  on  the  property  for  the  re-payment,  and 
it  was  used  in  paying  off  the  mortgage;  or,  if  the  mortgage  given 
for  its  re-payment  is  defective,  or  the  money  used  in  paying  off 
the  mortgage  debt  was  procured  by  fraud  and  misrepresentation — 
in  these  cases,  the  lender  is  entitled  to  be  subrogated  to  the  secu- 
rity of  the  mortgage  which  his  money  has  discharged.  Bolman  v. 
Lobman,  507. 

38.  Subrogation  of  creditor  to  rights  pf  trustee  against  trust  estate. — The 

contracts  of  guardians,  administrators,  or  other  trustees,  though 
made  in  execution  of  the  trust,  and  in  the  performance  of  a  legal 
duty,  impose  upon  them  a  personal  liability,  and  create  no  liabil- 
ity against  either  the  trust  estate  or  the  beneficiaries ;  but,  if  the 
estate  is  indebted  to  the  trustee  on  settlement  of  his  accounts,  and 
he  is  insolvent,  as  shown  by  the  exhaustion  of  legal  remedies 
against  him,  and  the  contract  has  enured  to  the  benefit  of  the  trust 
estate  or  its  beneficiaries,  a  court  of  equity  will  subrogate  tlie 
creditor  to  his  rights  against  the  estate.  Mosely  A  Eley  v.  Nor- 
man, 422. 

39.  When  deed  of  trust  may  be  enforced  by  beneficiaries  ;  amended  and 

supplemental  bills. — Sureties  on  a  supersedeas  bond,  for  whose  in- 
demnity a  deed  of  trust  has  been  executed  by  their  principal,  may 
file  a  bill  to  foreclose  the  deed  so  soon  as  the  judgment  is  affirmed, 
and  are  not  required  to  first  pay  it  themselves ;  and  if  they  pay  the 
judgment  pending  the  suit,  thereby  l)ecomiug  themselves  entitled 
to  the  proceeds  of  sale  (which  the  bill  prayed  might  be  paid  to  the 
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creditor),  this  is  supplemental  matter,  which  may  be  brought  in 
by  amendment;  and  the  failure  to  bring  it  forward  is  a  mere  ir- 
regularity, wliich  does  not  affect  the  validity  of  the  final  decree. 
Cochran  v.  Miller,  51. 

40.  Testamentary  trusts  ;  jurisdiction  of  Probate  and  Chancer}/  Courts. 

The  Probate  Court  has  no  jurisdiction  to  enforce  and  settle  a  trust 
created  by  will ;  but,  when  such  trust  is  conferred  upon  the  exec- 
utor, and  distinct  executorial  duties  are  also  devolved  upon  him 
by  the  will,  that  court,  while  declining  to  take  cognizance  of  the 
trust,  may  settle  all  matters  which  pertain  only  to  the  executorial 
duties  and  office ;  unless  the  duties  of  the  trust  are  attached  to  the 
executorial  office  or  character,  and  are  so  inseparably  blended  and 
mingled  with  the  executorial  duties  that  they  can  not  be  distin- 
guished from  each  other ;  in  which  case,  if  the  trustee  has  accepted 
and  undertaken  the  duties  of  the  trust,  the  Probate  Court  has  no 
jurisdiction  to  execute  the  will,  and  the  parties  will  be  remitted  to 
the  Chancery  Court.     Hinson  v.  Williamson,  180. 

41.  When  creditor  may  maintain  hill  against  administrator  and  heirs  of 

deceased  debtor,  without  exhausting  legal  remedies. — A  creditor  can 
not,  in  the  absence  of  some  special  equity,  maintain  a  bill  in 
equity  to  reach  and  subject  the  lands  of  his  deceased  debtor,  until 
he  has  exhausted  his  legal  remedies  by  a  judgment  at  law  against 
the  administrator,  and  the  return  of  an  execution  unsatisfied 
against  him  and  his  sureties ;  but  this  principle  does  not  apply  to  a 
bill  filed  by  the  Vjeneficiary  of  an  express  trust,  against  the  admin- 
istrator and  heirs  of  the  deceased  trustee,  for  an  account  of  rents 
and  profits  received.     McCarthy  v.  McCarthy,  546. 

42.  Loan  of  money  to  pay  purchase-money  of  land;  rights  of  lender,  as 

against  purchaser's  widow. — A  person  who  lends  or  advances 
money  to  pay  the  purchase-money  for  lands,  or  to  pay  a  decree 
which  the  vendor  has  obtained  subjecting  the  land  to  sale  in  satis- 
faction of  his  lien,  and  who  takes  a  mortgage  or  deed  of  trust  on 
the  lands  to  secure  the  repayment  of  the  money,  can  not  claim  to 
be  subrogated  to  the  vendor's  lien  on  the  land,  nor  to  have  the 
decree  revived  and  enforced  in  his  favor;  and  the  wife  of  the" 
purchaser  not  joining  with  her  husband  in  the  execution  of 
the  mortgage  or  deed  of  trust,  her  right  to  dower  in  the  lands  is 
superior  to  the  rights  and  equities  of  the  lender.  Petttis  v.,  Mc- 
Kinney,  108. 

43.  Abatement  of  purchase-money . — When  lands  are  conveyed  with  cove- 

nants of  warranty  against  incumbrances  done  or  suffered  by  the 
vendor  (Code,  §  2193),  and  are  at  the  time  subject  to  an  outstand- 
ing mortgage  executed  by  him,  this  is  a  breach  of  his  covenants 
of  warranty,  which  entitles  the  purchaser  to  claim  an  abatement 
of  his  note  for  the  unpaid  purchase-money,  to  the  extent  of  the 
balance  due  on  the  mortgage  debt,  unless  his  note  has  been 
assigned  to  a  third  person,  and  he  has  estopped  himself  from 
setting  up  that  defense  against  the  assignee.  Wilkinson  v.  Sear- 
cy, 243. 

44.  Vendor's  lien;  when  assignee  may  assert. — An  assignee  of  a  promis- 

sorj'  note,  given  for  the  purchase-money  of  land,  can  not  assert  a 
vendor's  lien  on  the  land,  when  the  transfer  was  by  delivery  merely. 
(Changed  by  statute  approved  Feb.  13,  1879. — Sess.  Acts  1878-9, 
p.  171.)     Daily's  Adm'r  v.  Reid,  41^- 

45.  Same. — Prior  to  the  enactment  of  the- statute  approved  February 

13th,  1879  (Sess.  Acts  1878-9,  p.  171),  the  assignment  of  a  promis- 
sory note,  given  for  the  purchase-money  of  land,  did- not  pass  to 
the  assignee  the  right  to  enforce  the  vendor's  equitable  lien  on  the 
land,  when  the  assignment  was  of  such  character  that  the  vendor 
had  no  interest  in  the  recovery  of  the  debt,  and  would  not  sustain 
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loss  if  it  remained  unpaid ;  the  underlying  principle  being,  that 
the  equitable  lien  of  the  vendor  was  a  trust  chargealjle  upon  the 
land  for  his  security  and  indemnity,  when  he  had  taken  no  inde- 
pendent security  for  the  payment  of  the  purchase-money,  because 
one  man  ought  not  to  be  allowed  to  get  and  keep  the  lands  of  an- 
other without  paying  the  consideration  money ;  and  an  assignee 
of  the  notes  was  allowed  to  enforce  this  lien,  on  the  principle  of 
subrogation,  only  when  such  subrogation  was  necessary  for  the 
protection  and  indemnity  of  the  vendor.  Preston  A  Co.  v.  Elling- 
ton, 183. 

46.  Same;  when  vendor  is  remitted  to  original  lien. — The  vendor's  lien, 

although  it  did  not  pass  to  an  assignee  by  delivery  only,  was  not 
discharged  or  extinguished  by  the  assignment ;  and  if  he  again 
acquired  the  notes,  he  might  enforce  the  lien  as  if  he  had  never 
parted  with  them.     76.  133. 

47.  Same;  assignment  by  delivery,  and  subsequent  indorsement  ivithout 

new  consideration. — If  the  notes  are  transferred  by  delivery  merely, 
not  imposing  on  the  vendor  any  liability  for  their  ultimate  pay- 
ment, and  not  passing  to  the  assignee  the  right  to  enforce  the 
equitable  lien  on  the  land,  a  subsequent  indor.«ement  or  assign- 
ment in  writing  by  the  vendor  requires  no  new  consideration  to 
support  it,  and  clothes  the  assignee  with  full  capacitv  to  enforce 
the  lien  on  tiie  land.     lb.  133. 

48.  Assignment  of  notes  for  purchase-money;  priority  of  lien,  as  betv:een 

assignees  and  assignor. — Several  notes  being  given  for  the  purchase- 
money  of  land,  and  some  of  them  being  afterwards  transferred  by 
indorsement,  the  indorsement  of  each  is,  pro  tanto,  an  assignment 
of  the  vendor's  lien,  and  entitles  the  assignee  to  priority  of  pay- 
ment, out  of  the  proceeds  of  the  sale  of  the  land,  before  the  notes 
retained  by  the  vendor,  without  regard  to  the  time  of  their  ma- 
turity ;  but  the  vendor  is  entitled  to  the  surplus  remaining  after 
the  a8.signed  notes  have  been  paid  in  full,  and  may  assert  his  right 
to  it  by  petition  filed  in  the  cause  while  the  fund  is  in  court.  Pres- 
ton ct*  Co.  V.  Ellington,  133.  , 

49.  Vendor^ s  lien  ;  discharged  by  novation  of  contract .-^-Where  lands 

were  sold  by  an  executor,  under  authority  conferred  by  a  private 
statute,  for  the  purpose  of  division  and  distribution  among  the 
parties  interested  under  the  will,  five  of  whom  became  the  pur- 
chasers, and  gave  their  joint  note  for  the  deferred  payment ;  and 
the  sale  was  reported  to  the  Chancery  Court,  as  required  by  the 
statute,  and  was  confirmed ;  and  afterwards,  in  order  to  enable 
the  executor  to  settle  with  the  other  devi.sees  and  distributees,  the 
purchasers  gave  him  receipts  for  their  distributive  shares  of  the 
estate,  at  an  agreed  valuation,  in  part  payment  of  the  note,  and  a 
new  joint  note  for  $2,500,  balance  of  purchase-money  in  excess  of 
agreed  valuation  ;  and  he  thereupon  reported  the  purchase-money 
paid  in  full,  executed  a  conveyance  to  the  purchasers  under  the 
order  of  the  court,  and  charged  iiimself  with  the  purchase-money 
on  final  settlement  of  his  accounts ;  and  four  of  the  purchasers 
paid  their  proportion  of  the  $2,500,  but  the  fifth  failed  to  jiay  any 
part  of  her  proportion,  the  arrangement  made  by  her  husband  for 
its  payment  having  failed  by  reason  of  his  misrepresentations  to 
the  executor;  held,  that  the  compromise,  or  settlement  of  the 
original  note,  was  a  novation  of  the  contract,  and  discharged  the 
land  which,  on  subsequent  division  by  agreement  among  the  pur- 
chasers, was  allotted  to  the  defaulting  distributee,  from  a  ventior's 
lien  for  the  unpaid  balance.     Williams  v.  McCarty,  295. 

50.  Vendor's  lien;  who  may  assert,  where  lattdhas  beeti  sold  several  times. 

Where  the  purchaser  of  lands  agrees,  in  part  payment  of  the 
agreed  price,  to  pay  his  vendor's  outstanding  note  to  a'  third  person, 
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which  is  a  lien  on  the  land,  and  afterwards  sells  to  a  sub-purchaser, 
who  makes  a  similar  promise  to  pay  the  outstanding  note  ;  a  pa}^- 
ment  of  the  note  by  such  sub-purchaser  would  extinguish  the  lien 
on  the  land,  and  the  liability  of  each  of  the  parties;  a  paj^ment 
by  the  purchaser  would  give  him  a  right  to  enforce  the  vendor's 
lien  on  the  land,  as  against  the  sub-purchaser;  and  a  payment  by 
the  maker  of  the  note,  to  whom  the  first  ])romise  to  pay  it  was 
made,  would  give  him  a  similar  right  to  enforce  the  lien;  but  the 
latter  can  not  maintain  a  bill  in  his  own  name  alone  to  enforce  the 
lien,  when  he  has  not  paid  the  note,  although  the  holder  of  it  has 
recovered  a  judgment  on  it  against  him.  But,  on  this  state  of  the 
facts,  the  holder  of  the  note  is  a  necessary  party  to  the  bill,  or  the 
several  contesting  claimants,  if  there  is  a  dispute  as  to  the  owner- 
ship of  it ;  and  the  bill  must  allege  the  special  facts  which  show 
that  the  maker  of  the  note  is  remitted  to  his  former  right  to  en- 
force the  lien,  else  the  variance  will  be  fatal  to  relief.  Young  v. 
Hawkins,  370. 

Pleading  and  Practice. 

51.  Amendment  of  bill ;  husband  and  wife  as  parties. — When  the  origi- 

nal bill  alleges  that  the  complainant  is  a  widow,  and  seeks  to  fore- 
close a  mortgage  taken  by  her  in  her  own  name,  an  amendment 
may  be  allowed  (Code,  §  3156),  alleging  that  she  is  in  fact  a  mar- 
ried woman,  but  living  separate  and  apart  from  her  husband,  and 
that  he  had  never  sought  to  exercise  any  control  over  her  money 
or  property ;  and  on  these  allegations,  the  husband  is  properly 
joined  with  the  wife  as  a  complainant  in  the  amended  bill.  Bol- 
man  v.  Lobman,  507. 

52.  Multifariousness,  and  misjoinder. — A  bill  is  not  multifarious  because 

it  seeks  to  foreclose  two  mortgages  on  the  same  x>roperty,  one  of 
which  was  given  to  the  complainant  for  money  borrowed  to  i>ay 
ofi"  the  other,  under  circumstances  which  would  entitle.him  to  be 
subrogated  to  the  security  of  the  prior  mortgage  ;  and  the  second 
mortgage  being  given  by  a  widow  who  had  only  a  life-estate  in  the 
property,  while  the  first  was  executed  by  her  and  her  husband 
while  living,  her  children  being  remainder-men  under  the  hus- 
band's will,  she  and  her  children  are  properly  joined  as  defend- 
ants to  the  bill,  although  their  interests  are  separate  and  distinct. 
lb.  507. 

53.  Parties  to  bill;    joinder  of  heirs  and  administrator  as  defendants. 

When  a  bill  seeks  an  account  of  rents  and  profits  received  by  a  de- 
ceased trustee,  whose  estate,  though  solvent,  consists  mostly  of 
lands,  the  heirs  are  properly  joined  with  the  administrator  as  de- 
fendants, being  interested  in  the  account;  and  they  may  make  any 
defense  which  would  be  available  to  the  administrator.  McCarthy 
V.  McCarthy,  54&. 

54.  Multifariousness. — When  a  bill  does  not  state  facts  which  render  it 

multifarious,  the  prayer  for  relief  can  not  render  it  multifarious. 
lb.  546. 

55.  Same. — A  bill  which  seeks  an  account  of  the  mortgage  debt,  and  a 

redemption  of  the  several  lots  and  parcels  of  land. conveyed  by  it ; 
and  which  shows  on  its  face  that  the  several  sub-purchasers  claim 
separate  and  distinct  lots,  and  that  one  of  the  lots  was  not  sold  un- 
der the  mortgage,  l>ut  was  bought  by  the  defendant  claiming  it  at 
a  sale  under  a  decree  foreclosing  an  older  lien,  is  multfarious. 
Conner  &  Wife  v.  Smith,  115. 

56.  Averments  of  bill  for  account  and  redemption. — Where  the  children 

of  the  mortgagor,  claiming  as  subsequent  purchasers  from  him, 
file  a  bill  against  the  mortgagee  and  purchasers  at  a  sale  under 
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the  mortgage,  alleging  fraud  and  oppression  practiced  by  the  mort- 
gagee in  the  matter  of  the  accounts,  and  asking  an  account  and  re- 
demption, "  they  must  allege  the  true  state  of  tlie  account  between 
the  mortgagor  ami  mortgagee — that  is,  must  allege  the  amount 
claimed  by  the  mortgagee,  and  the  amount  admitted  by  the  mort- 
gagor, or  show  tiie  several  items  contested  between  them.''  Gen- 
eral averments  that  the  balance  due,  if  any,  was  inconsiderable, 
and  that  the  purcha.sers  bought  with  knowledg"'  of  the  true  state 
of  the  account,   are  not  sulliciently  certain  and  definite.     lb.  115. 

57.  Filing  bill  in  double  a^^pect. — A  l)ill  in  equity  by  creditors  who  had 

consented  to  an  extension  of  their  debts,  seeking,  in  one  aspect,  to 
set  aside  as  void  a  sale  and  conveyance  of  his  goods  by  the  debtor 
to  a  creditor  who  had  agreed,  if  the  otliers  would  consent  to  the 
exten.sii>n  as  proposed,  that  his  debt  should  be  postponed  until 
the  others  were  paid,  or,  in  the  alternative,  to  have  the  conveyance 
declared  and  enforced  as  a  general  assignment,  emn-ing  to  the 
equal  benefit  of  all  the  creditors  under  tlie  statute  (Code,  §  2126), 
asks  measures  of  relief  wliich  are  inconsistent  and  incompatible, 
and  is  demurrable  on  that  account.  Jleyer  Brothers  v.  Bromberg 
Brothers,  5^4- 

58.  Amended  and  supplemental  bills. — When  sureties  on  a  snpersfdeas 

bond,  for  whose  indemnity  a  di-ed  of  trust  has  been  executed  by 
their  principal,  tile  a  bill  to  foreclose  the  deed,  and  afterwards  pay 
the  judgment,  thereby  becoming  themselves  entitled  to  the  i)ro- 
ceeds  of  sale  (which  the  bill  prayed  might  be  paid  to  the  creditor), 
tliis  is  supplemental  matter,  wliich  may  be  brought  in  by  amend- 
ment; and  the  failure  to  bring  it  forward  is  a  mere  irregularity, 
which  does  not  aflfect  the  validity  of  the  final  decree.  Cochran  v. 
Miller,  50. 

59.  Cross-bill;  when  relief  may  be  granted  under,  though  original  bill  be 

dismixsed. — The  general  rule  is,  that  when  the  original  bill  is  dis- 
missed, the  cross-bill  goes  out  with  it,  at  least  when  the  subject- 
matter  of  the  cross-bill  is  simply  defensive  of  the  case  made  by  the 
original  bill ;  but,  when  the  cross-bill  sets  up,  as  it  may,  additional 
facts  relating  to  the  same  subject-matter,  but  not  alleged  in  the 
original  bill,  prays  for  aflirmative  relief  in  reference  to  it,  and  pre- 
sents a  case  of  equitable  cognizance,  the  dismi.ssal  of  the  original 
bill  does  not  dispose  of  the  cro.ss-bill :  it  is  the  tluty  of  thecliancel- 
lor  in  such  case,  while  dismissing  the  original  hill,  to  grant  such 
relief  under  the  cross-bill  as  would  be  proper,  un<ler  its  averments 
and  the  proof,  if  it  were  an  original  bill.     Wilkiuson  r.  lioper,  140. 

60.  Same  ;  e.cteni  of  relief  in  this  case. — The  original  bill   seeking  an  ac- 

count and  redemption  of  lands  mortgaged  by  the  complainant  ta 
the  defendant,  as  alleged,  to  secure  the  payment  of  the  agreed 
purchase-money,  and  failing  in  this  aspect,  because  the  proof 
showed  that  the  contract  between  the  parties  was  not  a  sale  and 
conveyance,  with  re-conveyance  by  mortgage  to  secure  the  pay- 
ment of  the  purchase-money,  but  was  regarded  and  acted  on  by 
them  as  giving  the  vendor  an  election,  on  default  being  made  in 
the  payment  of  the  first  installments  of  purchase-money  as  stipu- 
lated, to  treat  it  as  a  lease  from  year  to  year,  and  the  payments  as 
made  on  account  of  rent ;  the  defendant  may,  under  a  cross-bill, 
have  the  deeds  cancelled,  the  possession  of  his  lands  restored  to 
him,  and  recover  damages  by  way  of  mesne  profits  from  the  time 
the  tenancy  was  repudiated,  thereby  placing  the  parties  in  statu 
quo;  and  the  original  bill  further  praying  an  abatement  of  the 
purchase-money,  on  the  ground  that  ten  a<Te8  of  the  land  in  fact 
belonged  to  liiin  at  the  time  the  contract  was  made,  and  was  in- 
cluded in  the  deed  and  mortgage  by  nmtual  mistake,  and  this  al- 
legation being  sustained  by  the  proof,  the  original  bill  mav  be  re- 
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tained  for  this  purpose,  in  order  that  complete  justice  may  be  done 
between  the  parties.     lb.  HO. 

61.  Waiver  of  answer  on  oath. — When  an  answer  on  oath  is  waived  by 

the  complainant  (Code,  §  3762),  the  answer  is  mere  pleading,  even 
if  responsive,  and  is  not  evidence  for  any  purpose.  Zelnicker  v. 
Brigham  d-Go.,  598. 

62.  Amendment  of  ansiuer,  and  of  claim  of  exemption. — When  the  origi- 

nal answer  sets  up  an  insufficient  claim  of  exemption,  its  defects 
may  be  remedied  by  amendment ;  and  an  amended  claim  of  ex- 
emption, allowed  by  the  chancellor,  will  be  treated  by  this  court,  if 
necessary,  as  an  amendment  of  the  answer.     Ih.  59S. 

63.  Answer  construed,  as  to  admission  of  mistake  and  offer  to  correct. 

These  averments,  in  an  answer  to  a  bill  for  the  reformation  of  an 
alleged  mistake  in  a  written  lease:  "Defendant  has  never  re- 
fused to  reform  said  lease,  and  to  make  the  necessary  correction 
in  it,  and  alleges  that  no  application  was  ever  made  to  respondent 
by  complainant  to  do  so,  and  that  he  would,  at  any  time,  if  ap- 
plied to,  have  corrected  any  mistake  in  said  lease,  and  is  still  ready 
and  willing  to  do  so,  if  applied  to  by  complainant," — fall  very  far 
short  of  admitting  the  alleged  mistake,  and  offering  to  correct  it. 
Rabbins  v.  Battle  House  Co.,  499. 

64.  Non-resident   defendants ;    decree    pro   confesso   against.— A   decree 

against  a  non-resident  defendant,  who  does  not  appear,  and  who 
is  brought  in  by  pul)lication  only,  can  not  be  supported  on  error, 
unless  the  record  affirmatively  shows  a  compliance  with  the  stat- 
utory provisions  and  rules  of  practice  authorizing  it;  there  must 
be  a  proper  order  of  publication,  made  and  executed  as  required 
by  the  statute  and  the  rules  of  practice,  and  a  decree  pro  confesso 
based  thereon,  which  states  the  facts  on  which  it  is  founded ;  and 
the  mere  recitals  of  the  final  decree,  as  to  the  rendition  of  a  decree 
pro  confesso,  are  not  sufficient  to  show  the  rendition  and  regularity 
of  such  decree  pro  confesso.     Chilton  v.  Ala.  Gold  Life  Ins.  Co.,  290. 

65.  Same;  affidavit  of  non-residence. — The  affidavit  as  to  the  non-resi- 

dence of  the  defendant  must  state  whether,  in  the  belief  of  the 
affiant,  he  is  over  or  under  the  age  of  twenty-one  years,  or  that  his 
age  is  unknown  (Rule  No.  25;  Code,  p.  165);  and  the  failure  to 
comply  with  this  rule  is  fatal  to  the  regularity  of  the  subsequent 
proceedings.     lb.  290. 

66.  Infants;  how  brought  in  as  parties. — A  decree  pro  co??/esso,' against 

an  infant,  is  unauthorized  and  void;  and  the  cause  is  not  at  issue 
as  to  him,  until  after  a  guardian  ad  litem  has  been  appointed,  and 
has  answered.     Daily's  Adm'r  r.  Reid,  Jfl5. 

67.  Same;  depositions  taken  before  answer. — Depositions  in  a  chancery 

cause,  taken  before  the  cause  is  at  issue  as  against  an  infant  who 
is  a  material  defendant,  will  be  disallowed  as  evidence  against  him, 
and  no  motion  to  suppress  them  is  necessary.  lb.  4^5. 
^68.  Irregularities  in  putting  cause  at  issue. — When  all  the  parties  really 
aflfected  by  the  decree  have  had  their  day  in  court,  all  being  adults 
-  and  8ui  juris,  and  have  acquie.sced  in  the  decree  until  after  an  ap- 
peal is  barred,  irregularities  in  putting  the  cause  at  issue  as  to  some 
of  the  defendants  do  not  render  the  decree  void,  nor  authorize  the 
court  to  change  or  set  it  aside  at  a  subsequent  term.  Cochran  v. 
Miller,  51. 

69.  Motion  to  dissolve  injunction;  defects  in  affidavit  to  bill. — An  injunc- 

tion will  not  be  dissolved,  on  motion,  on  account  of  defects  in  the 
affidavit  to  the  bill,  unle.ss  the  complainant  fails,  when  required, 
to  verify  the  bill  by  a  sufficient  affidavit.  Jacoby  v.  Goetter,  Weil 
&  Co.,  427. 

70.  Same;  by  defendant  in  conterhpt. — When  a  defendant  is  in  contempt, 

for  the  violation  of  an  injunction,  he  can  not  be  heard  on  a  motion 
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to  dissolve  the  injunction,  until  he  has  purged  the  contempt. 
lb.  421. 

71.  Variance  between  allegations  and  proof. — Where  the  bill  is  filed  by 

subsequent  purchasers,  against  the  mortgagee  and  alleged  sub- 
purchasers claiming  under  him,  asking  an  account  and  redemption  ; 
while  the  proof  shows  that  a  part  of  the  property,  though  conveyed 
by  the  mortgage,  was  never  sold  under  it,  and  tliat  the  defendant 
claiming  that  part  holds  under  a  purchase  at  a  sale  by  the  register 
foreclosing  a  former  lien, — the  variance  is  fatal,  unless  cured  by 
amendment.     Conner  v.  Smith,  115. 

72.  Same;  under  bill  to  enforce  vendor's  lien,  where  vendor  has  been 

remitted  to  his  original  rights  under  several  transfers  of  note. 
Young  v.  IfawkinSy  370. 

73.  Insuei*  at  law;  when  ordered. — Under  the  statutory  provisions  relat- 

ing to  issues  out  of  chancery,  and  declaring  that  the  court  "  must 
direct  an  issue  to  be  made  up  whenever  it  is  necessarj*  ff)r  any 
fact  to  be  tried  by  a  jury  "  (Code,  §  .3800),  although  there  may  be 
cases  in  which,  the  evidence  being  i)lain  and  clear,  it  might  be  a 
reversible  error  for  the  chancellor  to  order  the  issue  to  be  submit- 
ted to  a  jury,  the  question  must  necessarily  be  sulimitted  to  his 
discretion,  when  the  evidence  is  indeterminate,  or  conflicting;  and 
where  the  record  shows  that  "  the  plaintiflf's  right  of  recovery  de- 
pended largely  on  inferences  to  V^e  drawn  Irom  suspicious  circum- 
stances,lagainst  positive  testimony  to  the  contrary,"  this  court 
can  not  say  that  he  erred  in  submitting  the  question  of  fact  to  a 
jury.     Adnm.'i  v.  Munter  it  Brother,  33S. 

74.  Same;  objections  to  verdict,  and  decree  nan  obstante. — When  the  find- 

ing of  tiie  jury  is  based  on  illegal  or  insutficient  evidence,  or  on 
improper  rulings  by  the  presiding  judge,  the  chancellor  may  dis- 
regard it:  and  he  may  award  a  venire  de  novo,  with  more  specific 
instructions,  if  he  chooses  to  give  them ;  but,  when  no  certified 
excej)tions  are  l)rought  before  him,  and  the  record  does  not  show 
what  evidence  was  adduced  on  the  trial  before  the  jury,  this  court 
can  not  declare  that  the  complainant  was  entitled  to  a  decree  non 
obstante  veredicto,  because  the  finding  of  the  jury  is  not  sustained 
by  the  depositions  on  file  in  the  cause.     Ih.  SSS. 

75.  Exceptions  to  register's  report. — Exceptions  to  the  register's  report, 

on  the  statement  of  an  account,  if  not  accompanied  by  a  note  of 
the  evidence  relied  on  to  support  them  (Rule  No.  93 ;  Code,  p.  174), 
may  be  overruled.     Pruitt  v.  McWhorter,  315. 

76.  Taking  additional  testimony  after  remandment  of  cavse. — The  chan- 

cellor's first  decree  in  this  cause  having  been  reversed  by  this  court 
on  appeal,  and  the  cause  remanded,  t  e  grantee  was  properlj'  al- 
lowed to  take  additional  testimony,  with  the  view  of  proving  the 
actual  consideration  paid  by  him,  for  which,  under  the  decision  of 
this  court,  the  deed  was  allowed  to  stand  as  a  valid  security ;  the 
same  rule  applying  in  such  cases  as  in  an  application  for  a  re- 
reference  of  matters  of  accounts,  or  for  the  re-examination  of  wit- 
nesses after  the  publication  of  testimony.  Gordon,  Nayifcin  d-  Co. 
V.  Tweedy,  SSS. 

77.  Dismissal  on  demurrer,  in  vacation. — When  a  bill  is  dismissed  on  de- 

murrer in  vacation,  on  account  of  defects  which  are  amendable, 
the  complainant  should  be  allowed  an  opportunity  to  amend  it; 
and  the  failure  to  allow  him  an  opportunity  to  amend  will  work  a 
reversal  of  the  decree  on  error.     Conner  A:  Wife  r.  Smith,  115. 

78.  Same. — A  decree  rendered  in  vacation,  dismissing  a  bill  on  demur- 

rer, or,  perhaps,  on  motion  to  dismiss  for  want  of  equity,  without 
affording  the  complainant  an  opportunity  to  amend,  is  erroneous; 
but  this  rule  does  not  apply  to  a  dismissal  on  final  hearing  on 
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pleadings  and  proof,  where  the  substantial  defects  of  the  proof 
can  not  be  remedied  by  amendment.     Goodfett  v.  Kelly,  213. 

79.  Hale  hy  register. — In  making  a  sale  under  a  decree,  the  register  is 

bound  to  conform  to  its  terms ;  he  can  not  sell  on  credit,  when  or- 
dered to  sell  for  cash  ;  but,  while  he  can  not  bind  himseU"  to  wait 
on  the  purchaser  any  specified  time,  a  mere  delay  of  two  days  in 
collecting  the  money  bid  is  not  sufficient  to  avoid  the  sale,  when 
no  injury  resulted  from  the  delay.  Chilton  v.  Ala.  Gold  Life  Ins. 
Co.,  290. 

80.  Burden  and  sufficiency  of  proof. — The  onus  of  proof  resting  on  the 

complainant  to  establish  his  case,  if  the  evidence  adduced  is 
doubtful,  or  in  equipoise,  he  is  not  entitled  to  a  decree.  Evans, 
Fite,^  Porter  tfc  Co.  v.  Winston,  349. 

81.  Revision  of  chancellor's  decision  on  facts. — The  burden  of  proof  be- 

ing on  a  party  who  asserts  an  estoppel  en  pais,  and  the  evidence 
being  conflicting,  if  the  chancellor  holds  the  evidence  insufficient 
to  establish  it,  this  court  will  not  reverse  his  ruling,  "unless 
clearly  convinced  that  he  erred."     Wilkinson  v.  Searcy,  243. 

82.  Presiimption  in  favor  of  decree. — Where  a  decree  is  rendered  on 

pleadings  and  jjroof,  and  the  testimony  is  not  set  out  in  the  record, 
this  court  will  presume  that  the  decree  was  sustained  by  the  proof. 
Ihon  V.  Finney,  343. 

83.  When  decree  is  final. — A  decree  in  chancery  is  final,  when  it  ascer- 

tains all  the  rights  of  the  parties  litigant,  although  there  may  be 
a  refeicn(!e  to  the  register,  to  ascertain  facts  necessarj'  for  an  ac- 
count, and  to  state  the  account  between  the  parties.     Cochran  v. 
.  Miller,  .50. 

84.  Same. — A  decree  rendered  under  a  submission  on  pleadings  and 

proof,  granting  relief  to  the  complainant  as  prayed,  is  final,  and 
necessarily  involves  and  implies  the  overruling  of  demurrers  to  the 
bill,  although  they  are  not  overruled  in  terms.     lb.  50. 

85.  Decree  partly  final,  and  partly  interlocutory. — A  decree  may  be  partly 

final,  and  partly  interlocutory  ;  as,  where  it  settles  all  the  equities 
between  the  parties,  and  the  principles  on  which  relief  is  granted, 
but  orders  an  account  to  be  taken,  or  other  proceedings  to  be  had 
to  carry  it  into  effect ;  in  which  case,  the  chancellor  can  not,  at  a 
subsequent  term,  alter  the  principles  on  which  relief  was  granted 
(as  to  which  the  decree  is  final),  but  may  modify  or  change  the 
interlocutory  diretitions  for  carrying  it  into  effect ;  and  this  court, 
on  appeal,  sued  out  after  tlie  completion  of  the  statutory  bar,  is 
limited  to  an  inquiry'  into  the  regularity  of  the  subsequent  proceed- 
ings, when  they  have  progressed  into  a  final  decree  which  will  sup- 
port an  appeal.     Ih.  oO. 

86.  Costs. — In  equity,  as  a  general  rule,  costs  may  be  decreed  against 

either  j)arty,  or  may  be  apportioned,  at  the  discretion  of  the  chan- 
cellor ;  and  an  error  in  this  regard,  if  there  be  nothing  more  in  the 
case,  is  not  a  ground  of  reversal.     Allen  r.  Lewis,  379. 

87.  Same. — To  call  this  discretionary  power  into  exenrise,  the  cause 

must  have  been  submitted,  either  in  whole  or  in  part,  to  the  chan- 
cellor for  decision ;  and  this  is  not  done  where  the  complainant 
dismisses  his  own  suit,  tiiereby  assuming  the  costs  he  has  caused. 
But,  where  the  defendant,  after  answer  filed,  buys  his  peace,  or 
purchases  the  complainant's  asserted  cause  of  action ;  the  com- 
plainant binding  l)imself  to  dismiss  his  suit,  but  failing  to  do  so, 
wliereby  the  defendant  is  forced  to  set  up  the  release  by  sni)ple- 
mental  or  amended  answer ;  and  the  cause  is  then  submitted  on 
his  motion  to  dismiss  the  bill,  in  accordance  with  the  stii)ulation 
in  the  release;  the  judicial  functions  of  the  court  are  eddied  into 
exercise,  and  tiie  decree  as  to  costs  is  not  revisable.     lb.  379. 

88.  Same  ;  when  payable  out  of  fund  in  court. — Tlie  taxation  of  costs  is 
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a  matter  of  discretion,  and  they  may  properly  be  taxed  and  made 
payable,  in  a  forerlosure  suit,  out  of  any  moneys  in  the  custody  of 
the  court,  belonging  to  any  of  the  parties  litigant,  and  subject  to 
the  lien  of  the  mortgage.  Falkner  v.  Campbell  Printing  Press  Co., 
S59. 
89.  Costs  against  relators. — When  a  bill  in  equity  is  filed  by  the  attor- 
ney-general ill  the  name  of  the  State,  f>n  the  relation  of  certain 
private  citizens  and  tax-payers,  and  for  their  benefit,  costs  may  be 
adjudged  against  thp  relators,  on  a  dismissal  of  the  bill.  The  State 
V.  City  Council  of  Montgomery,  236. 

CHARGE  OF  COURT  TO  JURY. 

1.  Rftjuisitesof. — Charges  asked  should  be  "clear  and  explicit,  easy 

ot  interpretation,  and  not  liable  to  mislead ;"  and  it  wanting  in 
these  requisites,  thev  are  properly  refused.  Peterson  v.  The 
Slate,  34. 

2.  Charge  invading  province  of  jury. — The  court  can  not  assume  an  ad- 

mission as  proved,  although  there  was  evidence  tending  to  estab- 
lish it,  when  it  was  in  fact  controverti'd.  Humes  r.  O'liryan  & 
Washington,  6'.7. 

3.  Charge  requiring  e.vplanation. — A  charge  asked  which,  without  ex- 

planation, tends  to  confuse  or  mislead  the  jury,  is  properly  refused. 
ir;//N  e.  The  State,  21. 

4.  Jirijuest  for  e.rplnnatory  charge. — When  evidence  is  admitted  which 

is  conipi'tent  for  (tne  purpose,  if  the  party  against  wiiom  it  is  ad- 
mitted fears  injury  from  its  conoid 'ration  for  any  other  purpose, 
he  should  ask  a  charge  limiting  its  operation.     lb.  21. 

5.  Same. — When  charges,  given  announce  correct  principles  of  law, 

though  "  some  of  them  are  ahstnict  and  misleading,  becau.se  not 
strictly  relfvant  to  the  peculiar  phases  of  the  evidence,  their  mis- 
leading tndencies  should  have  been  corrected  by  countercharges 
requested  bv  the  defendant,"  and  they  present  no  reversible  error. 
Williams  V.  The  State,  IS. 

6.  Same. — In  an  action  against  a  railroad  company,  to  recover  damages 

for  personal  injuries,  a  charge  which  states  the  correct  rule  as  to 
negligence,  but  ignores  the  evidence  temling  to  show  contributory 
negligence,  is  not  therefore  erroneous;  the  question  of  contribu- 
tory neudigencc  being  defensive  in  i's  character,  and  properly  call- 
ing for  an  explanatory  charge.     Railroad  Co.  v.  Clark,  Jh'fi^. 

7.  0<(  question  of  iicgliqincc  vel  nun. — The  question  of  negligence  vet 

non  is  a  question  oi  law  for  the  decision  of  the  court,  "only  when 
the  ca.se  is  so  frt'o  from  doubt  that  the  inference  of  negligence  to 
be  drawn  from  the  facts  is  clear  and  certain  ;"  in  all  other  cases, 
it  is  a  question  of  fact  for  the  determination  of  the  jury.  •  Railroad 
Co.  V.  jiayliss,  loO. 

8.  Same. — Whether  it  is  negligence  for  an  engineer  to  run  his  train  at 

a  stated  niiiriber  of  miles  per  hour,  is  generally  a  mixed  question 
of  law  and  fact,  dependent  upon  many  controHiii*:  cin  iiinstatices, 
such  as  the  condition  and  structure  of  the  road,  its  i^rade.  straight- 
ness  or  curvature,  the  character  and  capacity  of  the  brakes,  &c. ; 
and  when  there  is  no  evidence  as  to  any  of  these  controllini:  facts, 
it  is  properly  lett  to  the  jury  to  dccidV  whether  he  was  guilty  of 
negligence  in  running  his  train  at  the  rate  of  thirty-five  or  forty 
miles  per  hour  at  the  time  of  the  accident.     lb.  150. 

9.  Charge  asked,  not  shown  to  hare  been   in  writing. — The  refusal  of  a 

charge  asked,  which  is  not  shown  to  have  been  asked  in  writing, 
is  not  a  reversible  error.     Allen  v.  The  Stale,  /ioT. 
10.  Charges  given,  but  not  xhown  to  have  been  so  indorsnl. — It  is  not  nec- 
e8.sary  that  the  record  shall  affirmatively  show  that  cliarges  given 
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(in  request,  or  refused,  were  indorsed  as  required  by  the  statute 
(Code,  §  3109) ;  in  the  absence  of  a  recital  to  the  contrary,  and 
exception  duly  reserved  on  account  of  it,  this  court  will  presume 
that  the  dirges  were  properly  so  indorsed.     lb.  557. 

CLERKS. 

1.  Official  oath  of  deputy-clerk. — Under  the  general  statute  (Code,  ^ 

b76),  deputy-cierks  are  required  to  take  an  ofhcial  oath;  and  the 
special  statute  "regulating  the  holding  of  the  Circuit  Courts  of 
Barbour  county"  (Sess.  Acts  1878-9,  pp.  106-09),  authorizing  the 
appointment  of  a  deputy  b}'  the  circuit  clerk,  does  not  dispense 
with  the  necessity  of  a  compliance  with  this  provision  by  such 
deput\^     Joseph  v.  Cawthorn,  ^11. 

2.  Attachment  issued  by  deputy-clerk,  who  has  not  taken  official  oath. 

An  attachment  issued  by  a  deputy-clerk  who  is  performing  the  du- 
ties of  the  office  under  appointment  by  his  principal,  is  not  void- 
able, nor  subject  to  bfe  abated  on  plea,  be(;ause  he  hasnevertaken 
the  otBcial  oath  prescribed  by  law  ;  his  official  acts,  like  those  of 
any  other  officer  de  facto,  having  the  same  force  and  effect,  so  far 
as  the  public  and  tiiird  persons  are  concerned,  as  the  acts  of  an 
officer  de  jure.     lb.  411. 

CODE  OF  ALABAMA. 

1.  Construction  of  section  not  dependent  oh  location.     Zelnicker  v. 

Brii/ham  tt  Co.,  598. 

2.  Legislative  adoption  of  judicial  construction.     E.   T.,  Va.  &  Ga. 

Railroad  Co.  v.  Bayliss,  150. 

3.  §  67G.     Official  oath  of  depnty-clerk.     .Joseph  v.  Cawthorn,  411. 

4.  §§  1699,  1700.     Liabihty  of  railroad  companies  for  injuries  to  per- 

sons or  stock.     E.  T.,  Va.  ifc  Ga.  Railroad  Co,  v. 
Bayliss,  150 

5.  ^  1711.     Limitation  of  action  for  such  injuries.     lb. -150. 

6.  §  1714.     Service  of  process  on  agent.     lb.  150. 

7.  §2121.     Statute  of  frauds.     Foster  v.  Napier,  393. 

8.  ^2126.     General  assignments.     Heyer  Brothers  v.  Bromberg  Broth- 

ers, 53. 'f. 

9.  §  2131.     Gaming  contracts.     Lewis  v.  Bruton,  317. 

10.  ^  2146.     Acknowle<lginent  of  conveyance.     Sikes  r.  Shoivs,  382. 

11.  ^\  2166-67.     Protection  to  creditors   and  purchasers  against  unre- 

corded conveyances.     Bailey,  Davis  &  Co.  v.  Timber- 
lake,  221. 

12.  §  2193.     Implied  covenants  of   warranty   in  deed.     Wilkinson  v. 

Searcy,  2.{,^. 

13.  §  2218.    Testamentarv  power  to  sell  lands.     Robinson  v.  Allison, 

254. 

14.  §  2238.     Widow's  statutory  quarantine.     Barber  v.   Williams,  SSI. 

15.  ^f)  2439-40.     Crop  completed  and  gathered  by  administrator.     Loeb 

ik  Well  v.  Richardson,  Sll. 

16.  §  2449.     Sale  of  hinds  for  division.     Pollard  v.  Hanrick,  S34. 

17.  k  2602.     Keeping  decedent's  estate  together.     Hinson  v.  William.- 

son,  180. 

18.  §  2706.     Rents  and  i)rofits  of  wife's  statutory  estate.     Vincentv. 

The  State,  274. 

19.  §§  2715-16.     Wife's  dower,  when  having  statutory  estate.     Gordon, 

Rankimi;  Co.  v.  Tweedy,  232. 

20.  §2731.     Removal  of  disabilities  of  coverture.     Doe,  ex  dem.  Stoutz 

V.  Burke,  5 SO. 

21.  §2825.     Exemption  of  |)ers()nal  property  to  widow.     Loeb  tk   Weil 

V.  Richardson,  Sll. 
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22.  §  2828.     Declaration  and  claim  of  exemption.     Wright  v.  Grabfel- 

der  d-Co.,460. 

23.  §2834.     Claim  of  exemption  to  property  levied  on.     lb.  460. 

24.  §2835.     Contest  of  claim  of  exemption.     Simx  v.' Eslava,  .^94. 

25.  §§  2838,2841.     Contest  of  claim  of  exemption.     Loeb    &    Weil  v. 

Richnrd»on,  311;  Coffcif  v.  Joseph,  271. 

26.  §2843.     Lease  and  abandonment  of  homestead.     Scaife  v.Argall, 

473. 

27.  §§  2877-80.     Redemption  of  real  estate.     Bailey,  Davis  &  Co.  v. 

Timln-rJake,  221;  Paniier  v.  Parmer,  285. 

28.  §2890.     Who  is  proper  party  plaintiff.     Wolfe  v.  El>erlein,99. 

29.  §2935.     Service  of  process  on  corporation.     E.  T.,  Vu.<i- Ga.  Rail- 

road Co.  V.  Bayliss,  150. 

30.  §  2942.     Detinue  bond.     'Foster  v.  Napier,  393. 

31.  §§  2951-4.     Suggestion  of  adverse  possession  and  erection  of  per- 

manent improvements.     Pickett  v.  Pope,  122. 

32.  §§  2962-3.     Disclaimer  and  plea  of  not  guilty.     McQuetn  v.  Lamp- 

leu,  408. 

33.  §  2996.     Statute  of  limitations  to  set-off.     Washington  v.  Timber- 

lalce,  259. 

34.  §  3039.     Receipts  and  releases.     Cowan  &  Co.  v.  Sopp,  44- 

35.  §  3058.     Competency  of   parties    as    witnesses,  in  actions  by  or 

against  administrators.     Goodlett  v.  Kelly,  213. 

36.  §  3109.     Indorsement  of  charges.     Allen  v.  The  State,  557. 

37.  §  3112.     Nonsuit,  with  bill  of  exceptions.     Perry  v.  Danner  &  Co., 

4S5. 

38.  §  3156.     Amendments.     Mobile  Life  Ins.  Co.  v.  Randall,  170;  Bol- 

man  r.  Lobman,  507. 

39.  §  3213.     Levy  and  sale  under  execution  after  defendant's  death. 

Sims  r.  Eslard,  594. 

40.  §  3222.     Answer  of  corporation  as  garnishee.     M.  tt-  C.  Railroad 

.  Co.  V.  Whorley,  204. 

41.  §  3242;     Fraud  as  exception  to  statute  of  limitations.     McCarthy 

V.  McCarthy,  446. 

42.  §  3280.     Advances  to  make  crop.     Connor  v.  Jackson,  464- 

43.  §§  3440-47.     Mechanic's  lien.     Young  d:  Co.  v.  Stouiz  &  Co.,  574. 

44.  §§  3467-72.     Landlord's  lien  on  crop.     Coleman  v.  Slier,  435;  Jack- 

son r.  Bain,  328. 

45.  §§  3497-3513.     Partition  of  lands.     Wilkinson  v.  Stuart,  198. 

46.  §§  3r)14-20.     Sale  of  lands  for  division,     lb.  198. 

47.  §  3696.     Forcible  entry  and  unlawful  detainer.     Weldon  v.  Schlos- 

ser,  3.')5. 

48.  §§3711-13.     AVrit  of  restitution,  and  bond.    Robbins  v.  Battle  House 

Company,  499. 

49.  §  3762.     Waiver  of  answer  on  oath.     Zelnicker  v.  Brigham  ct  Co., 

598. 

50.  §3886.     Bill  in  equity  to  .set  aside  fraudulent  conveyance.    lb.  598. 

51.  §  3890.     Issue  at  law.     Adams  r.  Mttnter  d-  Brother,  338. 

52.  §  3928.     Special  appeal  bond.     Cahall  v.  Citizen's  Mutual  Build- 

ing Asso.,  539. 

53.  §  3945.     Release  of  errors  bv  confession  of  judgment.     Burke  v. 

The  State,  399. 

64.  §  3954.  Limitation  of  appeal.     Lanier  v.  Rusi*ell,  3f>4. 

55.  §  4118.  Bribery  of  juror.     Carulhers  v.  The  Stt(te,  4^)0. 

56.  §  4212.  Gaming  on  steamboat.     Johnson  r.  The  State,  537. 

57.  §  4295.  Murder.     Kllgore  v.  Th-  State,  1. 

58.  §4340.  Forgery.     Allen  v.  The  State,. '>57. 

59.  §4419.  Trespass  after  warning.     Owens  v.  The  State,  401. 

60.  §§  4454-5.     Confession  of  judgment  for  fine  and  costs.     Burke  c. 

The  State,  399. 
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61.  §4734.     Competency  of  coroner  as  juror.     Jackson  v.  The  State,  26. 

62.  §  4754.     Organization  of  grand  jury.     Kilgore  v.  The  State,  1. 

63.  §  4765.     Oath  of  petit  jury.     Peterson  v.  The  State,  34;  Johnson  v. 

The  State,  537. 

64.  1^  4813.     Indictment  for  perjury.     lb.  34- 

65.  §4821.     Filing  and  indorsing  indictment.     Jackson  v.  The  State,  26. 

66.  §  4883.     Competency  of  juror  opposed  to  capital  punishment  on 

circumstantial  evidence.     Ih.  26. 

67.  §  4895.     Corroborating-  testimony  of    accomplice.     Ross    v.    Tlie 

State,  532. 

68.  §  4900.     Abusive  words  as  evidence  on  trial  for  assault  and  battery. 

Brown  v.  The  State,  42. 

69.  §4904.     Conviction  of  attempt  to  commit  offense  charged.     Burke 

V.  The  State,  399. 

COMMON  CARRIERS. 

1.  LiahUity  of  railroad  company  as  common  carrier,  and  aswarehouse- 

njan. — When  a  railroad  company  receives  goods  for  transportation, 
safely  transports  them  to  the  point  of  destination,  informs  the 
consignee  of  their  arrival,  and  affords  him  a*  reasonable  oppor- 
tunity to  remove  them,  its  duty  and  liability  as  a  common  carrier 
are  at  en<l ;  and  if  the  goods  are  then  left  in  its  custody,  its  lia- 
bility for  a  subsequent  loss  or  damage  is  that  of  a  warehouse-man 
only.     Kennedy  Brothers  v.  M.  &  G.  Bailroad  Co.,  430. 

2.  Variance.- — In  an  action  against  a  railroad  company  as  a  common 

carrier,  for  the  loss  of  goods,  the  complaint  being  in  the  form  pre- 
.  scribed  by  the  Code  (Fgrm  No.  13,  p.  703),  a  recovery  can  not  be 
had  on  proof  of  a  loss  which  occurred  after  the  defendant's  duty 
and  liability  as  a  carrier  had  terminated,  and  while  the  goods  had 
been  left  in  its  custody  as  a  warehouse-man.     lb.  430. 

3.  Negligence;  charges  as  to,  in  actions-  against  railroad  company  as 

common  carrier.  Railroad  Co.  v.  Clark,  443;  Railroad  Co.  ■: .  Bay- 
liss,  150. 

CONFLICT  OF  LAWS. 

1.  Homestead  exemption;  governed  by  ivhat  lavK — As  against  the  claims 
of  creditfirs,  the  right  to  a  homestead  exemption  must  be  determ- 
ined bv  tlie  law  which  was  of  fon^e  when  the  debt  was  created,  or 
the  lia\)ility  incurred.     Cochran  v.  Miller,  50. 

CONFUSION  OF  GOODS.     See  Attacibi-ent,  5. 

CONSTITUTIONAL  LAW. 

1.  Retroactive  laws  changing  rules  of  evidence. — Laws  affecting  the  ad- 

missibility or  competency  of  evidence,  in  civil  cases,  pertain  only 
to  the  remedy ;  and  there  is  no  constitutional  i)rovision,  State  or 
Federal,  which  takes  away  or  limits  the  discretionary  power  of 
the  General  Assembly,  in  enacting  or  changing  such  laws,  to  make 
them  aj)j)licable  to  pending  actions  or  existing  causes  of  action. 
GoodUtt  V.  Kelly,  213. 

2.  Actions  against  corporations. — The  constitutional  provision  which 

declares  that  corporations  "  shall  have  the  right  to  sue,  and  shall 
be  stiliject  to  be  sued,  in  all  courts,  in  like  cases  as  natural  persons  " 
(Art.  .\iv.  §  12),  forbids  the  imposition  of  arbitrary,  unjust  and 
odious  discriminations  against  them,  under  the  form  or  guise  of 
laws  regulating  judicial  procedure ;  but  it  lias  no  reference  to  the 
venue  in  civil  actions,  which  belongs  only  to  the  remedy  or  form 
of  procedure  ;  and  it  does  not  inhibit  the  i)assage  of  a  general  law 
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authorizing  a  corporation  to  be  sued  in  any  county  in  which  it 
transacts  business  through  its  agents,  though  an  individual  citizen 
can  only  be  sued  in  the  county  of  his  residence.  On  tlie  contrary, 
such  a  law  is  based  on  sound  reasons,  growing  out  of  the  difTer- 
ence  between  natural  and  artificial  persons,  does  not  violate  the 
essential  principles  of  justice,  and  does  not  establish  an  unjust  or 
unreasonable  discrimination  against  corporations.  Howe  Protec- 
tion V.  Richards  ct-  >S'o».s,  4^)6;  also.  Mobile  Life  Insurance  Co.  v. 
Pruetl,  4S7. 

3.  Charter  of  corporation;  inviolability  as  contract. — The  charter  of  a  pri- 

vate corporation,  wlien  accepted,  is  an  executed  contract  between 
the  State  and  the  corporators,  and  within  the  protection  of  the 
constitutional  provi.sion.  State  and  Federal,  against  laws  impairing 
the  obligation  of  contracts ;  and  it  can  not  be  amenrled  or  modifiea 
without  the  consent  of  the  corporation,  by  subsequent  legislation, 
unless  the  power  of  amendment  is  expres.>^ly  reserved  in  the 
charter,  or  by  some  existing  general  law,  or  constitutional  provi- 
sion.    Mobile  i(*  Spring  Hill  Railroad  Co.  v.  Kennerly,  566. 

4.  Constitutional  inhibititm  a<jainst  exemption  from  tauati  071. —The  con- 

stitution of  1819,  which  was  in  force  in  18(50,  contained  no  limita- 
tion or  restriction  upon  the  power  of  the  General  Assembly,  in  the 
imposition  of  taxis,  to  make  discriminations  or  exemptions  in 
favor  of  either  individuals  or  corporations.     //>.  S66. 

CONTINUANCE. 

1.  Coriditional  on  terms  as  to  taking  depositions.— In  the  exercise  of  its 

discreti  nary  power  to  grant  continuances  "  upon  such  terms  a.s  to 
the  court  shall  seem  proper  "  (Rule  No.  IG,  Code,  p.  160),  the  court 
ma}-,  in  granting  a  continuance  to  the  defendant,  order  that  the 
plaintiff, '■  in  consideration  of  said  continuance,"  be  allowed  to 
take  tlie  <lepositions  of  certain  named  witnesses,  "on  filing  inter- 
rogatories and  giving  notice  as  in  such  cases  required  by  law," 
dispen.sing  with  a  preliminary  affidavit.  Ilnmes  v.  O'Bryan  & 
Washington,  64. 

2.  Sanie;  exception  to  such  order. — Although  the  minute-entry  granting 

such  continuance  further  recites  that  the  defendant  excepted  to  the 
order,  the  exception  avails  nothing,  when  the  record  sliows  that 
the  defendant  had  the  full  benefit  of  the  continuance :  he  must  ac- 
cept or  reject  the  continuance,  with  the  terms  annexed,  as  an  en- 
tirety.    //).  64. 

CONTRACTS. 

1.  Agreement  among  creditors,  as  to  postponement  and  crtension  of  debts. 

A  proposal  by  one  of  the  creditors  of  an  end)arrassed  debtor,  to 
forbear  the  as.sertion  and  collection  of  his  claim  until  the  claims  of 
the  other  creditors  have  been  satisfied,  on  the  condition  and  con- 
sideration thattiiey  would  all  con.sent  to  an  exten.sion  as  asked  by 
the  debtor,  does  not  become  binding  as  a  contract  until  accepted 
by  all  the  other  creditors.    Ileijer  Brothers  v.  Bromberg  Brothers,  524. 

2.  Same;  partial  acceptance,  and  waiver. — If  such  proposal  is  accepted 

by  only  a  portion  of  the  creditors,  and  accei)tance  by  the  others  is 
waived  by  the  creditor  making  it,  the  accepting  creditors,  seeking 
redress  for  a  subsequent  breach  of  tlie  agreement  on  his  part, 
must  allege  such  partial  acceptance  and  waiver.     Ih.  524. 

3.  Same;  remedy  for  breach. — As  to  the  proper  remedy  for  the  breach 

of  such  an  agreement,  after  acceptance,  qutere.  "  Probablv,  an 
action  at  law,  founded  on  the  agreement  as  inducement,  would  be 
the  remedy ;  or,  to'  avoid  multiplicity  of  suits,  possibly  a  bill  in 
equity  would  lie."     lb.  524. 
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4.  Agreement  construed,  as  to  conflicting  claims  of  landlord,  and  mer- 

chant making  advances. — Under  a  written  agreement  between  a 
landlord,  claiming  a  statutory  lien  on  his  tenants'  crops  for  rents 
and  advances,  and  a  merchant  claiming  a  statutory  lien  for  ad- 
vances, by  which  it  is  stipulated  that  P.,  the  merchant,  "  is  to  get 
torday  three  bales  of  cotton  (two  from  Henry,  and  one  from  Na- 
than), less  the  rents,  and  out  of  the  next  lot  of  said  Henry  and 
Nathan  S.  [landlord]  is  to  get  two-thirds,  provided  it  does  not  ex- 
ceed their  indebtedness  to  him  for  the  year  1881,  and  so  on  until 
both  claims  are  settled ;"  the  lien  for  rent  is  expressly  reserved 
and  retained  on  the  three  bales  delivered  to  the  merchant,  and  the 
landlord's  lien  for  advances  is,  by  necessary  implication,  aban- 
doned as  to  those  bales;  while,  as  to  the  residue  of  the  bales 
raised  by  the  tenants  named,  two-thirds  thereof  is  made  subject 
to  his  claim  for  rent  and  advances,  but  only  during  the  year  1881. 
Coleman  v.  Siler,  4-^5. 

5.  Waiver  of  landlord's  lien  for  advances. — When  a  landlord  agrees 

and  promises,  by  letter  addressed  to  a  mercliant,  not  to  make  any 
advances  to  his  tenants  if  the  merchant  will  furnish  them  with 
supplies,  this  necessarily  postpones  and  subordinates  his  lien  for 
any  advances  afterwards  made  to  them,  to  the  merchant's  lien  for 
advances  made  on  the  faith  of  the  letter;  and  in  a  controversy 
between  him  and  a  purchaser  from  the  merchant,  he  can  not  claim 
to  appropriate  any  part  of  the  proceeds  of  sale  of  the  tenant's 
crop  to  his  lien  for  such  advances,  until  the  merchant's  lien  is 
fully  paid  and  satisfied.     lb.  435. 

6.  Contract  between  landlord  and  merchant  furnishing  supplies  to  ten- 

ants; respective  rights  and  liens  under. — If  a  merchant  agrees  and 
promises,  at  the  instance  of  the  landlord,  to  make  statutory  ad- 
vances to  his  tenants  to  a  specified  amount;  and  the  landlord,  in 
consideration  thereof,  agrees  to  be  responsible  for  the  debt,  and 
transfers  his  rent  contracts  as  collateral  security  for  its  payment ; 
the  merchant  can  not  enforce  this  obligation,  when  it  is  shown 
that  he  failed  to  furnish  supplies  to  the  full  amount  specified  ;  but, 
if  he  complied  fully  with  his  undertaking,  he  would  be  entitled  to 
payment  out  of  the  crops,  in  preference  to  the  landlord's  claim  for 
rents.     Foster  v.  Napier,  393. 

7.  Parol  evidence  as  to  consideration  of  writing. — A  landlord  having 

procured  a  merchant  to  make  statutory  advances  to  one  of  his  ten- 
ants, from  whom  a  crop-lien  note  was  taken  by  the  merchant,  and 
having  executed  to  the  merchant  a  writing  in  these  words,  "I 
hereby  agree  and  obligate  [myself]  to  bear  half  the  loss,  provided 
the  crop  does  not  ])ay  said  F.  [merchant]  five  hundred  dollars,  for 
furnishing  .1.  and  his  hands  during  the  year  187!) ;"  parol  evidence 
is  admissible,  to  show  that  the  con.sideration  of  the  writing  was 
the  agreement  and  promise  of  F.  to  furnish  supplies  to  said  J.  to 
the  amount  of  live  hundred  dollars.     lb.  393. 

8.  Merger  of  parol  stipulations  in  writing. — When  a  contract  is  reduced 

to  writing,  executed  by  one  party  and  accepted  by  the  other,  the 
writing  becomes,  in  tlie  absence  of  fraud  or  mistake,  the  sole 
memorial  and  exj)ositor  of  tiie  terms  of  the  contract,  and  all  prior 
verbal  stipulations  are  merged  in  it.  Pettus  v.  McKinney,  108 ; 
also.  Mobile  Life  Ins.  Co.  v.  Pruelt,  487. 

9.  Alteration  of  contract. — Though  the  terms  of  a  written  contract  can 

not  be  contradicted  or  varied  by  proof  of  inconsistent  verbal 
agreements  made  contemporaneously  or  previously,  it  may  be 
modified  or  rescinded  by  a  subsequent  verbal  agreement;  and  the 
mutual  assent  of  the  parties  is  a  sufficient  consideration  to  sustain 
such  modification  or  rescission.  Mobile  Life  Ins.  Co.  v.  Pruett, 
487;  also,  Coleman  v.  Siler,  435. 
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10.  Promise  for  heiiejit  of  third peraon. — A  promise  to  one  person,  to  pay 

a  debt  clue  ironi  him  to  anotiier,  enures  to  the  benefit  of  the  latter, 
and  may  be  enforced  by  him.     Young  v.  Hawkins,  370, 

11.  Tripartite  agreempnt  between  landlord,  his  creditor,  and  tenant. — A 

tripartite  agreement  between  the  landlord,  his  creditor,  and  the 
tenant  or  lessee,  by  which  the  latter  aBKunies  the  landlord's  pre- 
existing debt  to  the  amount  of  the  siipulated  rent  for  the  year, 
executing  to  the  creditor  his  negotiable  ])roinissory  notes  secured 
by  mortgage,  which  the  creditor  accepts  in  satisfaction,  pro  lanto, 
of  the  landlord's  indebtedness  to  him,  entering  a  credit  as  for  a 
partial  payment,  operates  on  the  principle  of  n<nation  and  sub- 
stitution, and  efi'ects  an  extinguishment  of  the  original  debts  be- 
tween the  parties.     Couierv.  Sheehan,  4'^2. 

12.  Novation  of  contract  between  vendor  and  pnrchaKer. — Where  lands 

were  sold  by  an  executor,  under  autliority  conferred  by  a  private 
statute,  for  the  purpose  of  division  and  distributiuu  among  the 
parties  interested  under  the  will,  five  of  vvIkjui  became  the  i)ur- 
chasers,  and  gave  their  joint  note  for  the  deferred  payment;  and 
the  sale  was  rei)orted  to  the  Chancery  Court,  as  required  by  the 
statute,  and  was  confirmed;  and  afterwards,  in  order  to  enable 
the  executor  to  settle  with  the  other  devisees  and  distributees,  the 
purchasers  gave  him  receipts  for  their  distributive  shares  of  the 
estate,  at  an  agreed  valuation,  in  part  ])ayment  of  the  note,  and  a 
new  joint  note  for  $2,500,  balance  of  purchase-money  in  excess  of 
agreed  valuation ;  and  he  thereupon  reported  the  purchase-money 
paid  in  full,  executed  a  conveyance  to  the  purchasers  under  the 
order  of  the  coiu-t,  and  charged  himself  with  the  punrhase-money 
on  final  settlement  of  his  accounts;  and  four  (»f  the  purchasers 

•  paid  their  proportion  of  the  $2,500,  but  the  fifth  failed  to  pay  any 
part  of  her  proportion,  t!ie  arrangement  made  by  her  husband  for 
its  payment  having  failed  by  reason  of  his  misrepresentations  to 
the  executor;  held,  that  the  compromise,  or  settlement  of  the 
original  note,  was  a  novation  of  the  contract,  and  discharged  the 
land  which,  on  subsequent  division  by  agreement  among  the  pur- 
chasers, was  allotted  to  tiie  defaulting  distributee,  from  a  vendor's 
lien  for  the  unpaid  balance.      Williarns  v.  McCirrtij,  -2^5. 

13.  Telegrams;  construction  of,  and  relevancy   us  evidence. — When  the 

contract  sued  on  was  negotiated  and  consummated  between  the 
parties  by  telegraph,  the  several  dispatches,  as  written  instru- 
ments, must  be  construed  by  the  court;  but,  when  tliey  passed 
between  other  persons,  and  are  not  the  fdundation  of  the  action, 
they  may  be  relevant  evi<!ence  of  a  collateral  fact,  and  may  be 
submitted  to  the  jury  for  that  purpose;  as  to  establish  the  fact  of 
partnership,  where  they  related  to  the  existence  and  solvency  of 
the  alleged  partnershij),  and  the  answer  to  inquiries  was  sent  with 
the  consent  of  the  defendant  sought  to  be  charged.  Humes  v. 
O'Jirgan  ct*  Washington,  64. 

14.  Same. — A  telegram  sent  to  a  merchant,  in  reply  to  an  incpiiry  as  to 

the  solvency  of  a  commercial  partnership,  sajing  "  Sell  small  bill, 
and  on  short  time,"  may  authorize  another  person  to  act  on  the  in- 
formation, and  to  sell  goods  on  the  faith  of  the  partnership,  if  it 
was  sent  with  the  knowledge  of  the  defendant  sought  to  be  charged 
as  a  partner.     lb.  64. 

15.  Whether  contract  is  sale  or  lease,  purchase  o»*  tenancy. — A  contract 

may  be  so  framed  as  to  operate  either  as  a  sale  or  as  a  lease— either 
a  purchase  or  a  tenancy;  as  in  Collins  v.    Whigham  (58  Ala.  438), 

•  where  the  contract  was  construed  as  giving  the  optitm  to  the  pur- 
chaser, in  the  first  instance,  to  treat  it  as  a  purcha.se  or  as  a  lease, 
and,  on  his  failure  to  express  bis  election  by  the  day  named,  it 
was  held  that  the  vendor  might  elect.      Wilkinson  v.  Roper,  140. 
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16.  Same. — Where  lands  are  conveyed  by  absolute  deed,  with  covenants 

of  warranty,  the  purchaser  giving  his  written  obligation  to  deliver 
twelve  bales  of  cotton  to  the  vendor,  in  annual  installments  of 
four  bales  each,  and  a  mortgage  on  the  land  to  secure  their  pay- 
ment; astipulation  in  the  mortgage  in  these  words,  "And  in  calfse 
of  failure  to  make  the  fir.st  two  payments  on  said  land,  then  we 
agree  and  hereby  promise  to  pay  said  W.  [vendor]  two  bales  of 
cotton  each  year  for  the  rent  of  said  lands,''  does  not,  of  itself, 
show  that  the  contract  was  a  conditional  sale,  dependent  on  the 
payment  of  the  first  two  obligations  at  maturity,  and,  on  default 
of  such  paj'ment,  operating  only  as  a  lease  from  year  to  year. 
But  the  acts  and  conduct"  of  the  parties  under  the  contract,  as 
proved  by  receipts  given  and  accepted,  and  other  writings,  show 
that  they  so  understood  and  regarded  it,  or  subsequently  modified 
it,  and  that  the  cotton  delivi-red  was  paid,  not  as  purchase-money, 
but  as  rent.     lb.  140. 

17.  As  to  the  specific  execution  of  contracts,  see  Chancery,  33-5. 

See,  also,  Insuraxce  ;  Vendor  and  Purchaser. 
CORPORATION. 

1.  Constitutional  provisions  as  to  actions  against  corporations;   where 

corporation  may  be  sued. — The  constitutional  provision  which  de- 
clares that  corjjorations  "  shall  liave  the  right  to  sue,  and  shall  be 
subject  to  be  sued,  in  all  courts,  in  like  cases  as  natural  persons  " 
(Arc.  XIV,  §  12),  forbids  the  imposition  of  arbitrary,  unjust  and  odi- 
ous discriminations  against  them,  under  the  form  or  guise  of  laws 
regulating  judicial  procedure;  but  it  lias  no  reference  to  the  venue 
in  civil  actions,  which  belongs  only  to  the  remedy  or  form  of  pro- 
cedure ;  and  it  does  not  inhibit  tlie  })assage  of  a  general  law  au- 
thorizing a  corporation  to  be  sued  in  any  county  in  which  it  trans- 
acts business  through  its  agents,  though  an  individual  citizen  can 
only  be  sued  in  the  county  of  his  residence.  On  th(?  contrary,  such 
a  law  is  based  on  sound  reasons,  growing  out  of  the  ditfeience 'be- 
tween natural  and  artificial  persons,  does  not  violate  the  essential 
principles  of  justice,  and  does  not  establish  an  unjust  or  unreason- 
able discrimination  against  corporations.  Home  Protection  v.  Eich- 
ards  ii-  Son.,  4'Ui ;  also.  Mobile  Life  Ins.  Co.  v.  Pruett,  JfSl . 

2.  Action  for  malicious  prosecution. — .A.n    action   on   the  case   for   a 

malicious  prosecution  mav  be  maintained  against  a  corporation. 
(The  case  of  Owslei/  v.  J/.\t-  W.  P.  Railroad  Co.,  37- Ala.  360,  on 
this  point,  is  against  the  weiglit  of  more  recent  decisions,  and  is 
overruled.)     Jordan  v.  Ala.  Or.  So.  Railroad  Co.,  S5. 

3.  Service  of  process  on  agent,  for  corporation. — In  an  action  against  a 

railroad  company,  for  injuries  to  stock,  the  summons  and  com- 
plaint may  be  served  on  a  "depot-agent"  (Code,  §  1714),  without 
the  aflTidavit  required  (//>.  §2935),  in  other  actions  against  corpora- 
tions, when  the  service  is  on  any  other  person  than  the  "  president, 
or  otlier  head  thereof,  secretary,  cashier,  or  managing  agent."  E. 
T.,  Va.  &.  Ga.  Railroad  Co.  v.  Bai/liss,  150. 

4.  Judgment  agaimtt  corporation ;  service  of  process  on  agent,  or  answer 

as  garnishee  by  agent. — A  judgment  by  default  against  a  corpora- 
tion must  show  that  proof  was  made  of  the  agency  of  the  person 
upon  whom  the  process  was  served ;  and  by  statutory  provision 
(Code,  §  .'5222),  an  answer  for  a  corporation  as  garnishee  can  not 
be  made  by  any  person,  "  unless  he  shall  make  aflidavit  that  he  is 
the  dulv  authorized  agent  of  such  corporation  to  make  such^an- 
swer."  '  M.  &  C.  Railroad  Co.  r.  Whorley,  264. 

5.  Same ;  waiver  of  defective  service  or  answer  by  appearance. — Although 

the  answer  of  the  agent  is  not  accompanied  with  the  prescribed 
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affidavit,  the  defect  is  waived  by  the  subsequei-t  appearance  of 
the  corporation,  recognizing  his  autliority  to  answer  for  it;  and 
the  recitals  of  the  record  in  this  case,  as  to  the  appearance  of  the 
parties  by  attorney,  and  continuances  by  consent,  affirmatively 
show  such  apjiearance  by  the  corporation.     Jh.  264. 

6.  Charier  of  corporation  ;  inviolability  as  contract. — The  charter  of  a 

private  corporation,  when  accepted,  is  an  executed  contract  be- 
tween the  State  and  the  corporators,  and  within  the  protection  of 
the  constitutional  provision.  State  and  Federal,  against  laws  im- 
pairing the  obligation  of  contracts;  and  it  can  not  be  amended  or 
modified  without  the  consetit  of  the  corporation,  by  subsequent 
legislation,  unless  the  power  of  aiiiendment  is  expressly  reserved 
in  the  charter,  or  by  some  existing  general  law,  or  constitutional 
provision.     Mobile  &  Spring  Jlill  Railroad  Co.  v.  Kennerly,  o6(). 

7.  E-vemption   from  ta.ration,  under  charter  of  corporation. — When  an 

exemption  from  taxation,  total  or  partial,  is  claimed  by  a  private 
corporation  under  its  charter,  or  act  of  incorporation,  the  courts 
require  that  the  legislative  intent  to  confer  such  exemption  shall 
be  expressed  in  clear  and  unambiguous  terms ;  and  if  there  is  a 
just  and  reasonable  doubt  as  to  such  intent,  it  is  resolved  against 
the  corporation.     lb.  566. 

8.  Act  incorporating  Mobile  and  Spring  Hill  Railroad  Company;  lim- 

itation vpon  municip>al  ta.ration. — Under  the  act  incorporating  the 
Mobile  and  Spring  Hill  Railroad  Companv,  approved  February 
23d,  1880  (Sess.  Acts  1859-60,  p.  265),  while"  it  is  declared  that,  in 
consideration  of  the  [mvileges  thereby  granted,"  the  property  of 
the  company,  and  capital  actually  paid  in,  shall  at  all  times  l)e  lia- 
ble to  the  same  rates  of  taxation  as  the  property  of  individuals, 
and  shall  be  taxed  in  no  other  way,"  the  corporate  authorities  of 
the  city  of  Mobile  are  authorized  and  empowered  "  to  impose  an 
annual  taxation  of  one  dollar  on  every  one  hundred  dollars  of  the 
gross  earnings  of  said  company,  which  said  tax,-'  it  is  declared, 
"shall  be  in  full  and  in  lieu  of  all  taxation  by  said  city  on  such 
railway,  its  rolling-stock,  equipments  and  appendages."  Held, 
that  these  provisions  indicate  a  clear  legislative  intent  to  e.xempt 
the  corporation,  to  the  extent  specified,  from  all  other  municipal 
taxation  than  that  expressly  authorized.     lb.  566. 

9.  Same;  hoin  affected  by  change  of  mnnicipality  from  city  to  port  of 

Mobile'. — Whatever  may  be  the  legal  relation  existing  between  the 
"port  of  Mobile  "  and  the  former  "  city  of  Mobile,"  arid  the  inci- 
dents attaching  to  that  relation,  the  new  corporation,  like  the  old, 
has  no  power  to  impose  on  said  railroad  corporation  any  other  tax 
or  rate  of  taxation  than  tiiat  specified  in  said  special  charter. 
lb.  .566. 

10.  Powerti  of  corporations. — .\.  corporation  takes  nothing  by  its  charter, 

except  what  is  plainly,  expressly,  and  unequivocally  granted,  or 
necessarily  implied;  and  in  all  things  else  the  powers  which  the 
State  may  exercise  over  its  afTairs  are  as  full  and  ample  as  over 
individuals  carrying  on  the  same  business.  Street  Railtiay  Co.  v. 
Kennerly,  58S. 

11.  Commutation  tax  on  railroada  in  Mobile;  not  applicable  to  corpora- 

lion  constructing  road  under  special  charter. — By  an  act  approved 
FeV»ruary  4th,  i860,  the  corporate  authorities  of  the  city  of  Mobile 
were  authorized  to  grant  to  any  person,  association  or  company, 
the  right  and  privilege  of  constructing  a  railroad  along  and  through 
any  streets  in  the  city,  for  a  period  not  longer  than  twenty  years, 
and  to  prescribe  the  kind  of  rail  to  be  used,  the  width  and  length 
of  the  track,  the  location  of  turnouts,  &c. ;  and  they  were  author- 
ized to  impose  and  collect,  "  from  each  company,  person  or  asso- 
ciation erecting  any  railway  under  the  authority  of  this  act,"  a  tax 
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of  one  dollar  on  every  hundred  dollars  of  the  gross  earnings  of 
such  railway  company,  which  tax,  it  was  declared,  "  shall  be  in 
lieu  and  in  full  of  all  taxes  and  impositions  of  any  nature  in  favor 
of  said  city  of  Mobile,  upon  such  railway,  equipments,  stock  and 
appendages."  The  appellant  corporation,  chartered  in  1858,  un- 
der the  name  of  the  "  Mobile  Omnibus  Company,"  was  author- 
ized by  an  act  amending  its  charter,  approved  February  24th,  1860, 
"  upon  obtaining  the  consent  of  the  corporate  authorities  of  the 
city  of  Mobile,  to  construct  and  use  their  railway  or  railways  on 
any  street  or  streets  in  said  city ;  provided,  however,  that  all  re- 
strictians,  limitations  and  conditions  prescribed  in  the  act  "  above 
named,  approved  February  4th,  1860,  "  shall  apply  to  said  com- 
pany, should  it  obtain  the  privilege  from  said  city  authorities  to 
construct  and  use  such  railr.  lad."  Held,  that  the  provision  in  ref- 
erence to  the  special  tax  authorized  by  said  act  of  February  4th, 
1860,  was  not  one  of  the  "  restrictions,  limitations  and  conditions  " 
referred  to^in  the  proviso;  and  that  said  corporation,  having  ob- 
tained the  consent  of  the  city  authorities,  and  constructed  its  rail- 
road through  the  streets  of  the  city,  could  not  claim  the  benefit  of 
said  pro\'ision,  and  was  subject  to  other  taxation.     lb.  583. 

12.  Municipal  bonds  in  aid  of  railroad;  injunction  of  tax  to  pay  interest 

on. — The  corporate  authorities  of  the  city  of  Montgomery  having 
been  authorized,  bj'  special  statute,  to  submit  to  a  vote  of  the 
citizens  the  question  of  granting  aid  to  the  South  and  North  Ala- 
bama Railroad  Company,  on  the  terms  agreed  on  between  the 
said  corporate  authorities  and  the  directors  of  the  railroad  com- 
pany, and  to  issue  city  bonds  in  aid  of  the  railrond,  if  the  election 
resulted  in  favor  of  subscription  ;  the  issue  and  negotiation  of  the 
city  bonds  might  be  enjoined,  at  the  suit  of  individual  citizens 
and  tax-payers,  on  the  grounds  that  a  majority  of  those  voting  at 
the  election  did  not  in  fact  vote  in  favor  of  subscription,  and  that 
the  propositions  voted  on  were  afterwards  changed,  to  the  detri- 
ment of  the  city,  by  agreement  between  tlie  city  authorities  and 
the  railroad  directors,  "if  these  facts  had  been  shown  at  the 
proper  time;"  but,  the  bonds  having  been  issued,  being  regular 
on  their  face,  negotiable  in  form,  and  having  passed  into  the  hands 
of  third  persons,  as  purchasers  for  value,  who  are  not  charged 
with  knowledge  or  notice  of  any  irregularity  in  their  issue,  as 
against  them  such  irregularities  avail  nothing,  and  the  tax-payers 
can  not  enjoin  the  collection  of  a  municipal  tax  levied  to  pay  the 
interest  on  them.     The  State  v.  City  Council  of  Montgomery,  226. 

13.  Special  sintttte  authorizing  city  of  Montgomery,  on  rote  of  citizens,  to 

aid  in  construction  of  South  and'North  Alabama  railroad;  certifi- 
cate of  managers,  as  to  result  of  election ;  difference  between  proposi- 
tions voted  on  and  those  afterivards  accepted ;  levy  of  tar  on  real  es- 
tate only. — As  to  the  construction  of  the  act  approved  December 
7th,  1866,  entitled  "An  act  to  authorize  the  city  of  Montgomery  to 
aid  in  building  and  equipping  the  South  and  North  Alabama  rail- 
road from  Montgomery  to  Limekiln"  (Sess.  Acts  18(56-7,  pp.  141- 
46) ;  the  election  held  under  said  act ;  the  conclusiveness  of  the 
certificate  of  the  managers,  as  to  the  result  of  that  election ;  the 
alleged  difference  between  the  propositions  voted  on  and  those 
afterwards  accepted  by  the  city  authorities,  and  the  validity  of  a 
tax  levied  on  real  estate  only  to  pay  the  interest  on  the  bonds  is- 
sued,— these  questions  were  decided  adversely  to  the  present  ap- 
pellants, in  the  case  of  Winter  v.  City  Council  of  Montgomery  (65 
Ala.  403-17),  which  see.     Ih.  226. 
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COSTS. 

1.  Of  transcript. — The  court  complains  of  the  confused  state  of  the 

transcrijit  in  this  case,  and  orders  that  no  costs  shall  be  allowed 
for  it.     Foster  v.  Napier,  SOS. 

2.  0/  return  to  certiorari. — A  certiorari  having  been  granted  in  this 

casa,  to  perfoft  the  record  by  showing  the  orj:anization  of  the 
grand  jury  and  other  proceedings,  it  was  ordered,  that  the  clerk 
be  allowed  no  costs  for  the  return.  Bell  v.  The  State,  4?0;  Ross  v. 
The  Slate,  5S2. 

3.  In  equity. — In  equity,  as  a  general  rule,  costs  may  be  decreed  against 

either  party,  or  may  be  apportioned,  at  the  discretion  of  the  chan- 
cellor; and  an  error  in  this  regard,  if  there  be  nothing  more  in  the 
ca.se,  is  not  a  ground  of  reversal.     Alien  v.  Lfwis,  S70. 

4.  Same. — To  call   this  discretionary  power  into  exercise,  the  cause 

must  have  been  submitted,  either  in  whole  or  in  part,  to  the  chan- 
cellor for  decision ;  and  this  is  not  done  where  the  complainant 
dismisses  his  own  suit,  thereby  assuming  the  costs  he  has  cau.sed. 
But,  where  the  defendant,  after  answer  filed,  buys  his  i)eace,  or 
purchases  the  complainant's  asserted  cause  of  action ;  the  com- 
plainant binding  himself  to  dismi.ss  his  suit,  but  failing  to  do  so, 
whereby  the  defendant  is  forced  to  set  up  the  release  by  supple- 
mental or  amended  answer ;  an<l  the  cause  is  then  submitte<l  on 
his  motion  to  dismiss  the  bill,  in  accordance  with  the  stipulation 
in  the  release ;  the  judicial  functions  of  the  court  are  called  into 
exercise,  and  the  decree  as  to  costs  is  not  revisable.     lb.  S79. 

5.  Same. — The  taxation  of  costs  is  a  matter  of  discretion,  and  they 

may  properly  be  taxed  and  made  payable,  in  a  foreclosure  suit, 
out  oi  any  moneys  in  the  custody  of  the  court,  belonging  to  any  of 
the  parties  litigant,  and  subject  to  the  lien  of  the  mortgage.  Folk- 
ner  v.  Campbell  Printing  Press  Co.,  359. 

6.  Same. — When  a  bill  in  equity  is  filed  by  the  attorney-general  in  the 

name  of  the  State,  on  the  relation  of  certain  private  citizens  and 
tax-pa3'er8,  and  for  their  benefit,  costs  may  be  adjudged  against 
the  relators,  on  a  dismissal  of  the  bill.  The  State  v.  City  Council 
of  Montgomery,  S2G, 

CRIMINAL  LAW. 

Accomplices. 

1.  Flight,  and  proximity  to  scene  of  crime,  as  evidence  corroborating  ac- 

complice.— The  fact  of  flight,  l)y  a  person  accused  or  suspected  of 
crime,  has  of  itself  some  probative  force  as  a  criminating  circum- 
stance; and  when  it  appears  that  the  crime  was  committed  at  a 
very  unseasonable  hour  in  the  middle  of  the  night,  proximity  to 
the  scene,  and  opportunity  for  committing  it,  are  circumstances 
"tending  to  connect  the  accused  with  its  commission"  (Code, 
§4895),  as  tho.se  words  are  u.sed  in  the  statute  forbidiling  a  con- 
viction of  felony  on  the  uncorroborated  testimony  of  an  accom- 
plice.    Ross  V.  The  State,  5S2. 

2.  Corroborative  evidence;  when  necessary. — Corroborative  evidence,  as 

necessary  to  authorize  a  conviction  on  the  testimony  of  a  single 
witness,  is  only  required  when  that  witness  is  an  accomplice 
(Code,  ^  4895) ;  and  when  the  jury  is  left  in  doubt  as  to  whether 
the  witness  was  in  fact  an  accomplice,  while  such  doubt  may  be 
considered  by  them  in  weighing  his  testimony,  the  case  is  not 
within  the  statute.     lb.  5S2. 

3.  Declarations  and  conduct  of  conspirators,  as  evidence  against  each 

other. — In  charges  of  crime  whicn,  in  their  nature,  may  be  perpe- 
trated by  more  than  one  guilty  participant,  if  there  be  a  previously 
formed  purpose  to  commit  the  offense,  the  acts,  declarations  and 
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conduct  of  each  conspirator,  in  promotion  of  the  object  or  purpose 
of  such  conspiracy,  or  in  relation  to  it,  become  the  acts,  declara- 
tions and  conduct  of  the  others,  and  are  competent  evidence 
against  them ;  but  the  sufficiencj'  of  such  evidence  must  be  de- 
termined by  the  jury,  and,  before  it  can  be  admitted  to  go  to  them, 
a  foundation  should  be  laid,  by  proof  addressed  totlie  court,  pn'ma 
facie  sufficient  to  establish  the  existence  of  such  conspiracy.  Mc- 
Anally  v.  The  State,  9. 

Adultery. 

4.  Constituents  of  offense. — To  authorize  a  conviction  for  living  in  adul- 

tery, it  is  not  necessary  that  both  of  the  parties  should  be  married. 
White  V.  The  Stale,  31 ' 

5.  Proof  of  defendant' s  sex. — In  determining  the  sex  of  the  defendant, 

he  being  personally  present  in  court,  the  jury  may  look  at  his 
dress  and  general  appearance,  in  connection  with  all  the  evidence 
in  the  case ;  and  the  court  may  properly  instruct  them  to  that 
effect,  when  requested  to  charge  that  they  "can  only  look  to  the 
sworn  statements  of  the  witnesses  in  determining  whether  the  de- 
fendant is  a  man."     J 6.  5i. 

Assault  and  Battery. 

6.  Violent  character  of  person  assaulted;  adinissibility  as  evidence. — In 

a  prosecution  for  an  assault  and  battery,  where  tlie  defendant  was 
himself  the  aggressor,  he  can  not  be  permitted  to  adduce  evidence 
of  the  bad  character  of  the  person  assaulted,  as  a  violent,  danger- 
ous, or  turbulent  man.     Brown  v.  The  State,  4^. 

7.  Abusire  or  insulting  language;  admissibllUi]  as  evidence. — The  statute 

which  allows  a  defendant  who  is  prosecuted  for  an  assault,  an 
assault  and  battery,  or  an  affray,  to  "  give  in  evidence  any  oi)pro- 
bious  words,  or  abusive  language,  used  by  the  person  assaulted  or 
beaten,  at  or  near  the  time  of  the  assault  or  affray,"  and  declares 
that  "  such  evidence  shall  be  good  in  extenuation,  or  justification, 
as  the  jury  determine  "  (Code,  §  4900),  was  "'  intended  as  a  shield, 
and  not  as  a  sword  ;"  and  it  can  not  be  invoked  by  a  defendant 
who  first  used  insulting  words,  and  struck  the  first  blow.     Ih.  4'2. 

Bribery. 

8.  Bribery  of  juror;  offer  of  "gift,  gratuitg,  or  thing  of  value." — Under 

the  statute  denouncing  the  offer  to  bribe  a  juror,  by  the  promise  of 
"any  gift,  gratuity,  or  thing  of  value"  (Code,  §  4118),  a  convic- 
tion may  be  had  on  proof  of  an  ofl'cr  by  the  defendant,  while  on 
trial  for  another  offense,  to  give  his  labor  or  services  to  one  of  the 
jurors,  if  he  would  procure  an  acquittal;  as,  to  "chop  cotton  for  a 
week,  if  he  would  clear  him."     Caruthers  v.  Tlie  State,  406. 

9.  Same;  sufficiencg  of  indictment. — When  the  indictment  alleges  that 

the  juror  was,  at  the  time  of  the  offer  to  bribe  Iiim,  engaged  with 
eleven  other  jurors  in  the  trial  of  the  defendant  for  a  designated 
offense,  it  is  unnecessary  to  further  allege  that  he  had  been  sum- 
moned, or  sworn  and  imj)anelled;  and  an  averment  that  the  in- 
dictment was  for  "  disturbing  females  at  a  public  assembly  " 
(Code,  §  4200),  is  a  suflicient  description  of  the  offense  for  which 
the  defendant  was  on  trial.  lb.  406. 
10.  Same  ;  admissihility  as  evidence,  of  luriting  containing  offer. — The 
offer  to  the  juror  having  been  made  in  writing,  which  was  proved 
to  have  been  delivered  by  his  request  to  the  juror,  and  to  which 
his  name  was  signed,  but  not  spelled  as  in  the  indictment, — as 
Carelhers,  instead  of  Carutfiers;  the  writing  is  properly  allowed  to 
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go  to  the  jury,  notwithstandinfr  the  discrepancy,  and  although  it 
was  not  addressed  to  the  juror  bv  name,  and  did  not  offer  to  work 
for  him.     Ih.  406. 

Evidence. 

11.  Proof  of  good  character;  weight  and  effect  of. — In  all  criminal  prose- 

cutions, the  previous  good  character  of  the  defendant,  having 
reference  and  analogy  to  the  subject  of  the  prosecution,  is  compe- 
tent and  relevant  evidence  for  him  as  original  testimony;  but, 
when  the  jury,  considering  the  proof  of  good  character  in  connec- 
tion with  the  criminating  evidence,  are  satisfied  beyond  a  reason- 
able doubt  of  his  guilt,  a  verdict  of  guilty  ought  to  follow.  Kil- 
gore  v.  The  Slate,  1. 

12.  Bad  character  of  deceased ;    ivhen  admis^ihle  (»s  evidence. — "When 

there  is  evidence  tending  to  establish  1  hat  the  defendant  acted  in 
self-defense,  the  character  of  the  deceased  as  a  turbulent,  violent, 
and  blood-thirsty  man,  is  relevant  and  admissible  evidence  for 
him.     Williams  v.  The  State,  18. 

13.  Violent  character  of  person  assaulted;  ndmissibility  as  evidence. — In 

a  prosecution  for  an  assault  and  battery,  where  the  defendant  was 
himself  the  aggressor,  he  can  not  Ije  permitted  to  adduce  evidence 
of  the  bad  character  of  the  person  assaulted,  as  a  violent,  danger- 
ous, or  turbulent  man.     Brown  v.  The  State,  42. 

14.  Abusive  or  insulting  language;  admissihility  as  evidence. — The  statute 

which  allows  a  defendant  who  is  prosecuted  for  -an  assault,  an 
assault  and  battery,  or  an  affray,  to  "  give  in  evidence  any  oppro- 
brious words,  or  abusive  language,  used  bj'  theperson  assaulted  or 
beaten,  at  or  near  the  time  of  the  assault  or  atl'ray,"  and  declares 
that  "  such  evidence  shall  be  good  in  extenuation,  or  justification, 
as  the  jury  determine  "  (Code,  §  4900),  was  "  intended  as  a  shield, 
and  not  as  a  sword  ;"  and  it  can  not  be  invoked  by  a  defendant 
who  first  used  insulting  words,  and  struck  the  first  blow.     I  b.  42. 

15.  Statement  by  defendant. — The  "  statement  as  to  the  facts,"  which 

the  accused  is  permitted  to  make  in  his  own  behalf  (Sess.  Acts 
1882-83,  pp.  3-4),  though  not  under  oath,  is  in  tlie  nature  of  evi- 
dence, and  should  not  be  capriciously  rejected  by  the  jury, 
"though  they  may  discard  it  as  unworthy  of  belief,  especially 
when  it  is  in  irreconcilable  conflict  with  the  testimony  of  disinter- 
ested witnesses  under  oath  ;"  but  the  court  lias  no  power  to  disre- 
gard it,  and  is  bound  to  consider  its  evidential  pendencies  in  subse- 
quent rulings  on  evidence.     WilliamH  v.  The  State,  18. 

16.  Proof  of  ill-feeling,  as  showing  motive. — It  is  sometimes  permissil)le 

to  prove  the  enmity,  or  state  of  ill-feeling,  existing  between  the 
defendant  and  the  prosecutor,  or  person  whose  property  has  been 
injured,  as  tending  to  show  a  motive  for  the  crime;  but,  when 
such  evidence  is  admissible,  the  inquiry  is  limited  to  the  motive 
or  ill-feeling  of  the  defendant  himself  an<l  does  not  extend  to 
members  of  his  family,  "unless,  perhaps,  very  special  circum- 
stances might  vary  the  rule."     Bell  v.  The  State,  4-0. 

17.  Same. — The  defendant  being  on  trial  for  the  arson  of  a  mill  belong- 

ing to  one  S.,  a  witness  for  the  defense  was  asked,  on  cross- 
examination,  "the  state  of  feeling  between  the  defendant's  family 
and  S.'s  family  ;"  and  answered,  "  that  it  was  good,  but  some  of 
the  defendant's  family  did  not  like  Mrs.  8.  much."  Held,  that 
the  evidence  was  irrelevant,  and  ought  to  have  been  excluded. 
Ih.  420. 

18.  Proof  of  malice;  former  difficultv. — Proof  of  a  former  difficulty  l)e- 

tween  the  defendants  and  the  tleceased  tends  to  show  malice^  and 
is  admissible  for  that  purpose ;  but  the  particulars  or  merits  of 
tliat  difficulty  can  not  be  inquired  into.     McAnally  v.  The  State,  9. 

42 


658  mDEX. 

CRIMINAL  LA^y— Continued. 

19.  Dying   declarations  ;  admissibility  of. — Dying  declarations   should 

always  be  received  as  evidence  with  the  greatest  care  and  caution, 
and  the  court  should  rigorously  scrutinize  the  primary  facts  upon 
which  their  admissibility  as  evidence  depends;  but,  when  these 
primary  facts  are  clearly  and  satisfactorily  shown — that  the  de- 
ceased was  at  the  time  in  extremis,  and  that  he  was  under  a  sense 
of  impending  death — the  evidence  must  be  received,  leaving  the 
jury  to  decide  upon  its  weight  and  credibility.  Kilgore  v.  Tlie 
State,  1. 

20.  Same. — Dying  declarations  are  admissible  as  evidence,  when  made 

under  a  sense  of  impending  dissolution,  although  the  declarant 
may  have  never  expressed  the  conviction  that  he  must  die.  Wills 
V.  The  State,  21. 

21.  Declarations  of  third  persori;  admissibility  asevidence. — The  declara- 

tions of  the  defendant's  brother,  made  to  the  prosecutor  a  few 
days  before  the  commission  of  the  alleged  trespass,  but  not  in  the 
defendant's  presence,  nor  shown  to  have  been  authorized  by  him, 
are  res  inter  alios  actse,  and  not  admissible  as  evi<lence  against  the 
defendant ;  and  neither  the  relationship  between  the  two  brothers, 
nor  the  fact  that  thej'  were  in  company  when  the  alleged  trespass 
was  committed,  is  sufficient  to  bring  such  declarations  within  the 
principle  which  governs  the  admissibility  of  the  acts  and  declara- 
tions of  conspirators  as  evidence  against  each  other.  Owens  v. 
The  State,  401. 

22.  Declarations  and  conduct  of  conspirators. — In  charges  of  crime  which, 

in  their  nature,  may  be  perpetrated  by  more  than  one  guilty  par- 
ticipant, if  there  be  a  previouslj"^  formed  purpose  to  commit  the 
offense,  the  acts,  declarations  and  conduct  of  each  conspirator,  in 
promotion  of  the  object  or  purpose  of  such  conspiracy,  or  in  rela-  • 
tion  to  it,  become  the  acts,  declarations  and  conduct  of  the 
others,  and  are  competent  evidence  against  them ;  but  the  suffi- 
ciency of  such  evidence  must  be  determined  by  the  jury,  and, 
before  it  can  be  admitted  to  go  to  them,  a  foundation  should  be 
laid,  by  proof  addressed  to  the  court,  prima  facie  sufficient  to  estab- 
lish the  existence  of  such  conspiracy.     McAnally  v.  The  State,  9. 

23.  Flight,  and  proximity  to  scene  of  crime,  as  evidence  corroborating  ac- 

complice.— The  fact  of  flight,  by  a  person  accused  or  suspected  of 
crime,  has  of  itself  some  probative  force  as  a  criminating  circum- 
stance; and  when  it  appears  that  the  criiue  was  committed  at  a 
very  unseasopable  hour  in  the  middle  of  the  night,  proximitj'  to 
the  scene,  and  opportunity  for  committing  it,  are  (;ircumstances 
"tending  to  connect  the  accused  with  its  commission"  (Code, 
§  4895),  as  those  words  are  used  in  the  statute  forbidding  a  con- 
viction of  felon V  on  the  uncorroborated  testimony  of  an  accom- 
plice.    Ross  V.  The  State,  532. 

24.  Corroborative  evidence;  ivhen  necessary. — Corroborative  evidence,  as 

necessary  to  authorize  a  conviction  on  the  testimony  of  a  single 
witness,  is  only  required  when  that  witness  is  an  accomplice 
(Code,  §  4895) ;  and  when  the  jury  is  left  in  doubt  as  to  whether 
the  witness  was  in  fact  an  accomplice,  while  such  doubt  may  be 
considered  by  them  in  weighing  his  testimony,  the  case  is  not 
within  the  statute.    lb.  532. 

•25.  Weight  and  effect  of  testimony  when  "  unreasonable  and  improbable." 
Whether  the  testimony  of  a  witness  "is  unreasonable  and  im- 
probable," is  a  question  for  the  jury  ;  and  even  if  the  testimony  is 
"  unreasonable  and  improbable,"  it  does  not  follow,  as  matter  of 
law,  that  the  jury  must  disbelieve  it.     lb.  532. 

26.  Charge  as  to  sufficiency  of  evidence. — In  a  criminal  case,  a  charge 
requested  in  these  words,  "  A  probability  of  the  defendant's  inno- 
cence is  a  just  foundation  for  a  reasonable  doubt  of  his  guilt,  and 
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therefore  for  his  acquittal,"  asserts  a  correct  proposition,  and  its 
refusal  is  an  error  which  will  work  a  reversal  of  the  judgment. 
(Cohen  v.  The  State,  50  Ala.  108,  is  irreconcilahle  with  Williams  v. 
The  State,  52  Ala.  411,  but  it  asserts  the  correct  rule.)  Bain  v.  The 
State,  38. 

Forgery. 

27.  Forgrry  of  order  on  nierchant  for  goods. — A  writing  addressed  to  a 

mercantile  firm,  in  these  words,  "  Let  A.,  the  bearer,  have  what 
articles  he  wants,  and  present  bill  to  be  paid  on  the  1st  of  month 
at  mj'  office,"  signed  ''  George  Spaulding,  steamboat  agent,"  is  an 
instrunient  by  which  a  pecuniary  demand  or  obligation  purports 
to  be  created  (Code,  §  4340),  and  the  false  making  of  which,  with 
intent  to  defraud,  is  forgery  in  the  second  degree.  Allen  v.  The 
State,  S57. 

28.  Sufficiency  of  indictment. — An  indictment  which  charges  that  the 

defendant,  "  with  the  intent  to  injure  or  defraud,  did  falsely  make 
or  forge  an  instrument"  (or  "  an  instrument  in  writing  purporting 
to  be  the  act  of  George  S."),  "  in  words  and  figures  substantially 
as  follows,"  setting  out  a  written  order  the  false  making  of  which  is 
forgery  in  the  second  degree,  is  sufficient.     /  h.  557. 

29.  Proof  and  presumption  us  to  fraudident  intent  and  forgery. — There 

being  no  proof  of  the  existence  of  the  forged  order,  until  it  was 
produced  by  the  defendant  and  credit  for  goods  obtained  by  him 
on  the  faith  of  it,  the  jury  may  infer  an  intent  on  his  part  to  de- 
fraud, and,  if  necessary,  that  he  forged  the  paper.     lb.  557. 

G.\MIXG. 

30.  Suffering  gaming  on  steamboat. — Under  an  indictment  against  the 

captain  of  a  steamboat,  for  knowingly  suffering  a  game  of  cards  to 
be  played  on  his  boat  while  navigating  the  Mobile  River  (Code, 
§  4212),  a  conviction  can  not  be  had  on  proof  that  the  game  was 
played  on  the  boat  while  navigating  the  w  aters  of  the  Mobile  Bay. 
The  statute  is  confined  in  terms  to  the  rivers  of  the  State,  and  the 
courts  can  not  extend  its  provisions  by  construction.  Johnson  v. 
The  State,  537. 

31.  Proof  of  card-playing. — A  witness  may  testify  that  he  saw  a  game 

played  with  cards,  or  participated  in  the  game,  without  giving  a 
particular  description  of  it;  the  accuracj' of  his  knowledge  being 
subject  to  the  test  of  a  cross-examination,  if  desired.     lb.  531. 

Homicide. 

32.  Homicide  committed  in  attempt  to  rob,  ravish,  itr. — A  homicide  com- 

mitted in  the  attempt  to  perpetrate  a  robbery,  or  other  felony 
specified  in  the  statute  (Code,  §  4295),  is  murder  in  the  first  degree, 
without  any  consideration  of  malice,  or  a  specific  intent  to  kilL 
Kilgore  v.  The  State,  1. 

33.  Homicide  with  deadly  weapon,   by  blow  voluntarily  given,  but  not 

aimed  at  person  killed.— It  a  blow  be  voluntarily  or  intentionally 
given  with  a  deadly  weapon,  not  in  self-defense,  nor  under  other 
legal  excuse,  and  death  result  from  the  blow,  "the  offense  can  not 
be  less  than  manslaugliter  in  the  first  degree,  and  may  be  mur- 
der," even  though  the  blow  was  not  aimed  at  the  ptrson  who  was 
killed.     Wills  v.' The  State,  21. 

34.  Homicide  in  personal  combat,  willingly  entered  into  by  both  parties. 

When  two  persons  engage  willingly  in  a  personal  combat,  each 
having  a  deadly  weapon,  and  the  assailant  is  killed  ;  the  other  par- 
ty can  not  be  held  guiltless,  unle.ss  he  had  retreated  as  far  as  he 
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could  with  safety  to  himself;  and  neither  the  bad  character  of  the 
deceased,  nor  past  threats  and  hostile  actions,  relieve  from  this 
duty,  or  excuse  the  killing  of  the  assailant,  though  they  may  be 
looked  to,  in  connection  with  the  present  demonstrations,  in  de- 
termining whether  the  slayer  had  a  just  and  reasonable  apprehen- 
sion of  imminent  peril  to  life,  or  grievous  bodily  harm.  Brovm  v. 
The  State,  478. 

35.  Self-defense. — There  is  no  foundation  in  law  for  the  proposition,  that 

any  violent  assault,  importing  peril  or  injury  to  the  person,  may 
be  resisted  or  repelled  to  the  extremity  of  taking  the  life  of  the  as- 
sailant ;  life  may  lawfully  be  taken,  only  in  resistance  of  a  felonious 
assault — that  is,  an  assault  threatening  or  imperilling  life  or  griev- 
ous bodily  harm.     I  h.  478. 

36.  Malice. — Malice,  whether  express  or  implied,  is  not  an  ingredient  of 

manslaughter ;  and  whenever  it  is  established  to  the  satisfaction 
of  the  jury,  beyond  a  reasonable  doubt,  there  can  be  no  conviction 
of  any  less  offense  than  murder.     Jackson  v.  The  State,  36. 

37.  Charge  as  to  manslaughter. — A  charge  requested  which,  admitting 

the  killing  with  a  deadly  weapon,  ignores  the  question  of  malice, 
and  instructs  the  jury  that  they  can  not  convict  of  a  higher  offense 
than  manslaughter,  is  properlj'  refused.     lb.  26. 

38.  Dying  declarations  ;  charge  as  to. — The  deceased  having  been  killed 

by  the  defendant  while  engaged  in  a  hand-to-hand  combat,  one 
having  a  pistol,  and  the  other  a  knife  in  his  hand  ;  the  subsequent 
declaration  of  the  deceased,  "I  would  have  gotten  him,  if  he  had  not 
been  too  quick  for  me,"  can  not  be  regarded  as  the  mere  expression 
of  an  opinion  by  him,  but  rather  characterizes,  as  matter  of  fact, 
both  the  animus  and  the  avidity  with  which  he  engaged  in  the  af- 
fray ;  and  having  been  admitted  by  the  court  below  as  dying 
declarations,  a  charge  requested,  instructing  the  jury  that  they 
"  are  authorized  to  consider  the  dying  declaration  of  tlie  deceased, 
in  forming  their  conclusions  as  to  what  might  have  influenced  the 
defendant's  mind,  as  to  the  necessity  of  his  striking  or  shooting  for 
the  preservation  of  his  life,  or  to  save  himself  from  great  bodily 
harm,"  is  improperlv  refused.  (Brickell,  C.  J.,  dissenting.) 
Brown  v.  The  State,  478. 

39.  Proof  of  malice ;  former  difficulty. — Proof  of  a  former  difficulty  be- 

tween the  defendants  and  the  deceased  tends  to  show  malice,  and 
is  admissible  for  that  purpose  ;  but  the  particulars  or  merits  of  that 
difficulty  can  not  be  inquired  into.     Mc Anally  v.  The  State,  9. 

40.  Dying   declarations ;   admissibility   of. — Dying  declarations  should 

always  be  received  as  evidence  with  tht!  greatest  care  and  caution, 
and  the  court  should  rigorously  scrutinize  the  primary  facts  upon 
which  their  admissibility  as  evidence  depends ;  but,  when  these 
primary  facts  are  clearly  and  satisfactorily  shown — that  the  de- 
ceased was  at  the  time  in  extremis,  and  that  he  was  under  a  sense 
of  impending  death — the  evidence  must  be  received,  leaving  the 
jury  to  decide  upon  its  weight  and  credibility.  Kilgore  v.  The 
State,  1. 

41.  Same. — Dying  declarations  are  admissible  as  evidence,  when  made 

under  a  sense  of  impending  dissolution,  although  the  declarant 
may  have  never  expressed  the  conviction  that  he  must  die.  Wills 
V.  The  State,  21. 

Indictment. 

42.  For  bribery  ;  sufficiency  of. — When  the  indictment  alleges  that  the 

juror  was,  at  the  time  of  tlie  offer  to  bril)e  him,  engaged  with 
eleven  other  jurors  in  the  trial  of  the  defendant  for  a  designated 
offense,  it  is  unnecessary  to  further  allege  that  he  had  been  sum- 
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moned,  or  sworn  and  impanelled;  and  an  averment  that  the  in- 
dictment was  for  "  dinturbing  females  at  a  public  assembly  " 
(Code,  §  4200),  is  a  sutficient  description  of  the  offense  for  which 
the  defendant  was  on  trial.     Carulhers  v.  The  State,  406. 

43.  For  forgery. — An  indictment  which  charjres  that  the  defendant, 
"  with  the  intent  to  injure  or  defraud,  did  falsely  make  or  forge  an 
instrument"  (or  "an  instrument  in  writing  purporting  to  be  the 
act  of  George  S."),  "in  words  and  figures  substantially  as  fol- 
lows," setting  out  a  written  order  tlie  false  making  of  which  is 
forgery  in  the  second  degree,  is  sufficient.     Allen  v.  The  State,  557. 

43.  For  perjury. — An  indictment  for  perjury  committed  on  a  trial  for  a 
felony,  which  follows  the  statutory  form  (Code,  §  4813;  Form  No. 
41,  p.  995),  is  sufficient.     Peterson  v.  The  State,  34. 

44',  For  trespafiH  after    warning. — In  a   prosecution  for  trespass  after 

warning  (Code,  §  4419),  it   is  not  necessary  that  the  premises 

'      should  be  particularly  described ;  nor  is  it  necessary  that  they 

should  be  particularly  described  in  tlie  notice  or  warning  given  to 

the  defendant.     Owens  v.  The  State,  401. 

46.  Indorsements  on  ■  indictment ;  variance  in  spelling  foreman's  name. 
When  the  record  affirmatively  shows  that  the  indictment  was  re- 
turned into  court,  indorsed  and  filed,  as  required  by  the  statute 
(Code,  §  4821),  a  variance  in  the  spelling  of  the  foreman's  name, 
as  copied  in  the  indorsements,  is  immaterial,  when  tlu;  names  are 
strictly  idem  sonans.     Jackson  v.  Tlie  State,  26. 

46.  Objections  to  verity  of  indictment. — Objections  to  the  genuineness  of 

an  indictment  as  a  court  record  must  be  raised  in  the  court  below, 
before  pleading  to  the  merits,  by  timely  motion  to  quash,  or  to 
strike  the  paper  from  the  files;  and  can  not  be  raised,  for  the  first 
time,  in  this  court.     Ih.  26. 

47.  Motion  to  quash. — A  motion  to  quash  an  indictment  is,  generally, 

addressed  tf)  the  sound  iliscretion  of  th(^  court,  and  its  refusal  is 
not  revisable  on  error  or  appeal ;  and  if  there  be  exceptions  to 
this  general  rule,  the  record  in  this  case  d(X's  not  present  one,  the 
motion  to  cpiash  being  founded  on  the  failure  of  the  clerk  to  mark 
the  indictment  filed,  as  ordered  bv  the  court.  IVhile  v.  The  State, 
31. 

Jurors   .\xd  Jury. 

48.  Organization  of  grand  jury — In  the  organization  of  tlie  grand  jury, 

when  less  than  fifteen  of  the  original  venire  appear,  or  the  num- 
ber of  those  appearing  is  from  any  cause  reduced  below  fifteen,  the 
court  is  authorized  ami  recjuired  to  make  an  order  for  the  sum- 
mons of  "twice  the  number  of  persons  required  to  complete  the 
grand  jury"  (Code,  §  4754) ;  and  the  court  may,  in  the  exercise  of 
this  power,  order  the  summons  of  twice  as  many  persons  as  are 
necessary  to  make  the  number  of  grand  jurors  fifteen,  eighteen,  or 
any  intermediate  numlier.     Kilgore  r.  The  State,  1. 

49.  Oath  of  grand  jury;  sufficiency  of  recitals  as  to. — When  the  record 

recites  that  ti)e  oath  prescribed  by  the  statute  was  taken  by  the 
foreman  and  the  otiier  members  of  the  grand  jury,  the  recital  im- 
plies that  the  oatli  was  administered  by  the  court,  or  in  its  pres- 
ence, and  under  its  sanction,  and  is  sufficient.  Brown  c.  The 
Stat4;,  4~S. 

50.  Special  venire;  presumption  as  to  return  of. — It  is  not  nepessary  that 

the  record,  in  a  capital  case,  shall  show  that  the  special  venire  was 
returned  into  court  by  the  proper  officer;  when  no  objection  was 
raised  in  the  court  below,  based  on  the  failure  to  return  it,  and  the 
defendant  participated  in  the  selection  f)f  the  petit  jury,  this  court 
will  prfesume  that  the  return  was  properly  mode,  or  that  it  was 
waived.     lb.  4'^8. 
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51.  Competency  of  coroner  as   juror. — A  person  filling  the  office  of  coro- 

ner may,  as  a  personal  privilege,  claim  exemption  from  service  as 
a  juror  (Code,  §  4734) ;  but  he  may  waive  this  privilege,  and  is 
not  subject  to  challenge  for  cause  on  account  of  it.  Jackson  v. 
The  State,  26. 

52.  Competency  of  juror  opposed  to  capital  punishment  on  circumstantial 

evidence. — The  statute  making  it  good  cause  of  challenge  by  the 
State,  that  a  person  "has  a  fixed  opinion  against  capital  punish- 
ment, or  thinks  that  a  conviction  should  not  be  had  on  circumstan- 
tial evidence"  (Code,  §  4883) ;  a  person  who  states,  on  his  voir 
dire,  that  he  is  not  opposed  to  a  conviction  on  circumstantial  evi- 
dence, but  is  opposed  to  punishing  capitally  on  such  evidence,  is 
subject  to  challenge  for  cause,  when  the  indictment  charges  a  cap- 
ital felony.     Ih.26. 

53.  Organization  of  petit  jury ;  objection  to  action  of  court  made  at  in- 

stance of  objector. — In  a  criminal  case,  the  defendant  can  not  be 
heard  to  complain,  on  error,  that  the  court  ordered  more  than  the 
necessary  number  of  talesmen  to  be  summoned  to  complete  the 
petit  jury,  when  the  record  affirmatively  showB  that  this  was  done 
at  his  instance  and  request.     Allen  v.  the  State,  557. 

54.  Oath  of  petit  jury. — A  recital  in  the  judgment-entry  that  the  jury  was 

"duly  sworn,"  or  "sworn  according  to  law,"  without  more,  is  suf- 
ficient; but,  where  the  recital  is  that  the  jury  was  "sworn  and 
charged  well  and  truly  to  try  the  issue  joined,"  without  more,  this 
does  not  show  a  substantial  compliance  with  the  statutory  oath 
(Code,  §  4765),  and  the  error  will  work  a  reversal  of  the  judgment. 
Peterson  v.  The  State,  34;  Johnson  v.  The  State,  537. 

Perjury. 

55.  Sufficiency  of  indictment. — An  indictment  for  perjury  committed  on 

a  trial  for  a  felony,  which  follows  the  statutory  form  (Code,  1^4813; 
Form  No.  41,  p,  995),  is  sufficient.  Peterson  v.  The  State,  34. 
66.  Sufficiency  and  relevancy  of  evidence. — To  authorize  a  conviction  for 
perjury,  there  must  be  two  witnesses,  or  one  witness  with  strong 
corroboration ;  and  when  the  perjury  charged  consists  of  alleged 
false  testimony  given  under  oath  as  a  witness  on  atrial  for  perjury, 
while  it  is  competent  for  the  prosecution  to  prove  contradictory 
statements,  as  to  the  same  facts,  made  by  the  defendant  when  ex- 
amined as  a  witness  before  tlie  grand  jury,  a  conviction  can  not 
be  had  on  proof  of  these  former  statements,  unless  their  truth  is 
substantiated  by  other  evidence.     lb.  34- 

Pleas  axd  Defenses. 

57.  Alibi. — When  an  alibi  is  set  up  as  a  defense,  a  charge  to  the  jury, 

given  at  the  instance  f)f  the  prosecuting  officer,  asserting  that  "  it 
is  essential  to  the  suffidency  of  such  defense  that  it  cover  and  ac- 
count for  so  much  of  the  time  of  the  transaction  as  to  render  it 
impossible  the  prisoner  could  have  committed  the  ofl'ense,"  lays 
down  too  exacting  a  rule.     Mc Anally  r.  The  State,  !K 

58.  Same. — An  unsuccessful  attemjjt  to  jirove  an  alibi,  in  a  criminal  case, 

is  not  "  always  a  circumstance  of  great  weight  against  the  prisoner, 
because  the  resort  to  that  kind  of  evidence  is  an  a<lmission  of  the 
truth  of  the  facts  alleged,  and  the  correctness  of  the  inferences 
drawn  from  them,  if  they  remain  uncontraditteil "  (Porter  v.  The 
State,  55  Ala.  105) ;  yet  such  failure,  like  the  failure  to  prove  or 
explain  any  other  material  fact,  which  the  defendant  had  (or  is 
presumed  to  have  had)  the  means  of  jiroving  or  explaining,  is  a 
circumstance  to  be  weighed  and  considered  by  the  jury,  in  de- 
termining the  question  of  his  guilt.     KiUjore  v.  the  State,  1. 
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59.  Mixnomer,  and  variance. — The  names  Booth  and  Buothe  are  strictly 

idem  gonann. — Jackson  v.  The  State,  26. 

60.  JoindiT  in  issue. — Tlie  similiter,  or  joinder  by  the  State  in  the  issue 

tendered  by  the  plea  of  not  guilty,  is  merely  a  formal  matter,  and 
the  failure  of  the  record  to  recite  it  is  an  amendable  defect.  Brown 
r.  The  State,  478. 

Trespass  after  Warning. 

61.  Description  ff  premises  in  indictment,  and  in  notice. — In  a  j)ro8ecu- 

tion  for  trespass  after  warning  (Code,  §  4419),  it  is  not  necessary 
that  the  premises  should  be  particularly  described  in  the  indict- 
ment ;  nor  is  it  necessary  that  they  should  be  particularly  des- 
cribed in  the  notice  or  warning  given  to  the  defendant.  Ouens  v. 
The  State,  401. 

62.  Sufficiency  of  notice,  or  warning. —  Warning,  as  the  term  is  used  in 

the  statute,  implies  actual  notice,  brought  home  to  the  party 
.sought  to  be  charged,  and  constructive  notice  (as,  by  written  or 
printed  notices  posted  on  or  near  tlie  premises,  or  knowledge  of 
facts  sufficient  to  put  a  party  on  inquiry)  is  not  sufficient;  but 
notice  may  be  established  by  circumstantial  evidence,  and  noto- 
riety in  the  neigh Ijorhood,  though  not  conclusive,  is  admissible 
for  the  consideration  of  the  jury.     lb.  401. 

63.  Continuous  act,   not  ground  for  eli'ction. — A   single  entry  on   the 

premises,  though  followed  by  several  acts  as  the  defendant  moved 
about,  or  was  seen  at  different  plates,  is  but  a  single  trespass, 
and  presents  no  ground  for  compelling  an  election  by  the  prosecu- 
tion,    lb.  401. 

64.  Legal  cause  or  excuse,  as  defense  ;  burden  of  proof  as  to. — "  Legal 

cause,  or  lawful  excuse  "  for  the  alleged  trespass,  is  defensive 
matter,  which  the  prosecution  is  not  required  to  negative,  but 
which  nmst  be  affirmatively  proved  by  the  defendant,  unless  the 
testimony  which  proves  the  act  also  proves  the  excuse.  lb.  401. 
-65.  Declaration  of  third  person;  admissibility  as  evidence. — The  declara- 
tions of  the  defendant's  brother,  made  to  the  prosecutor  a  few 
days  before  the  commission  of  the  alleged  tres])ass,  but  not  in  the 
defendant's  presence,  nor  shown  to  have  been  authorized  by  him, 
or  even  to  have  been  communicated  to  him,  are  res  inter  alios  actar, 
and  not  admissible  as  evidence  against  the  defendant ;  and  neither 
the  relationship  between  the  two  brothers,  nor  the  fact  that  they 
were  in  company  when  the  alleged  trespass  was  connnitted,  is 
sufficient  to  bring  such  declarations  within  the  principle  which 
governs  the  admissibility  of  tiie  acts  and  declarations  of  conspira- 
tors iis  evidence  against  each  other.     lb.  401. 

Verdict  and  Judomekt. 

66.  General  ■verdict,  on  indictment  containing  two  or  more  counts. — When 

an  indictment  for  murder  contains  two  or  more  counts,  ditiering 
only  in  the  description  of  the  means  or  instrument  by  which  the 
homicide  was  committetl,  the  jury  can  not  be  required  to  specify 
in  their  verdict  on  which  count  it  is  foimded.  Kilgore  v.  The 
State,  1. 

67.  Same. — When  an  indictment  contains  two  or  more  counts,  each 

charging  the  commission  vi  the  same  offense,  but  with  diflerent 
means  or  instruments,  the  jury  are  not  bound  to  acquit,  becau.se 
thev  may  entertain  a  reasonable  doubt  as  to  which  of  the  means 
or  instruments  was  used;  nor  can  they  be  rccjuired,  by  instruc- 
tions on  the  part  of  the  court,  to  specify  in  their  verdict  the  par- 
ticular count  on  which  it   is  founded.'  (Limiting  Girem  v.  Tlie 
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State,  5  Ala.  747,  to  cases  in  which  different  offenses  are  charged 
in  the  several  counts,  and  in  which  the  prosecution  might  be  com- 
pelled to  elect.)     Jackson  v.  The  State,  26. 

68.  Same. — Where  the  indictment  charges  the  ofiense  in  the  alterna- 

tive— as,  liWng  in  adultery  or  fornication — the  jury  can  not  be  re- 
quired, by  instructions  on  the  part  of  the  court,  to  specify  in  their 
verdict  the  alternative  on  which  it  is  founded.  While  v.  The 
State,  31. 

69.  Conviction  of  attempt  to  commit  offense  charged. — AVhen  the  evidence 

fails  to  show  consunnnation  of  the  offense  charged,  the  defendant 
may  nevertheless  be  convicted  of  an  attempt  to  commit  it  (Code, 
§  45)04) ;  consequently,  in  such  case,  the  court  may  refuse  to  in- 
struct the  jurv  that,  if  thev  believe  the  evidence,  thev  must  acquit 
the  defendant.     Burke  v.  the  State,  399. 

70.  Confession  of  judgment,  as  release  of  errors. — In  a  criminal  case,  the 

confession  of  a  judgment  with  sureties  for  the  fine  and  costs,  as 
authorized  by  statute  (Code,  §§  4454-55),  is  not  a  release  of  errors, 
and  does  not  prejudice  the  right  to  revise  the  judgment  by  appeal 
or  writ  of  error;  though  a  different  rule  is  declared  bv  statute 
(J 6.  §  3945)  in  civil  cases.     lb.  399. 

71.  Estoppel  against  assailing  judgment  by  confession. — When  a  judg- 

ment by  confession  in  a  criminal  case  is  improperly  entered  against 
a  surety,  on  a  power  of  attorney  substantially  defective,  and  an 
execution  issued  thereon  is  levied  on  his  property,  if  he  then  ob- 
tains a  postiioiiement  of  the  sale,  by  promising  to  pay  a  part  of 
the  judgment  within  thirty  days,  and  the  residue  by  another  day, 
he  thereby  estops  himself  from  afterwards  assailing  the  validity 
of  the  judgment  on  account  of  the  defective  power  of  attorney. 
Giddens  v.  Crenshaw  County,  411. 

72.  Power  of  attorney  to  confers  judgment  as  surety  for  jine  and  costs. — A 

writing,  addressed  to  tlie  .sheriff,  in  these  words :  "I  propose  to 
go  on  J.  M.'s  security  for  costs  and  fine,  in  case  lie  is  convicted, 
jointly  with  B.  R.," — is  not,  it  seems,  sufhcienth*  definite  and 
specific  as  a  power  of  attorney  to  authorize  a  judgment  by  con- 
fession against  the  writer,  jointly  with  B.  R.,  for  the  fine  and  costs 
imposed  on  J.  M.     lb.  Jfll. 

73.  Sentence  to  penitentiary. — Under  a  conviction  of  a  felony,  a  sentence 

to  hard  labor  in  the  penitentiary  is,  in  substance  and  legal  effect, 
no  more  than  a  sentence  to  imprisonment  in  the  penitentiary,  and 
contains  no  reversible  error.     Brown  v.  The  State,  418. 

DAMAGES. 

1.  Appeal  bond ;  what  damages  are  recoverable. — An  appeal  bond,  given 

in  pursuance  of  the  order  of  tlie  presiding  judge  (Code,  §  3928),  on 
appeal  from  a  judgment  for  the  recovery  of  land  or  the  possession 
thereof,  and  conditioned  for  the  payment  of  "all  costs  and  such 
damages  as  the  plaintiff  may  sustain  by  reason  of  this  appeal," 
covers  all  damages  resulting  to  the  plaintiff  from  the  appeal  audits 
legal  consequences  and  incidents ;  that  is,  all  damages  of  which  the 
appeal  is  the  moving  cause,  or  the  direct  and  immediate  agency 
producing  them  ;  and  this  includes  the  value  of  the  use  and  occu- 
pation of  the  premises  pending  the  appeal,  of  which  the  plaintiff" 
was  deprived  by  the  suspension  of  a  writ  of  possession  on  the  judg- 
ment.    Cahall  V.  Mutual  Building  Asso.,  539. 

2.  Attorney' 8 fees,  costs,  travelling  expenses,  &c.,  as  damages. — In  an  ac- 

tion on  a  statutory  bond  given  by  the  plaintiff  in  detinue  (Code, 
§  2942),  attorney's  fees,  and  costs  incurred  in  that  suit  (if  not  pre- 
viously recovered),  as  well  as  any  damages  actually  sustained  from 
the  seizure  and  detention  of  the  property,  are  legitimate  subjects 
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of  recovery;  but  loss  of  time,  and  hotel  bills  paid,  while  engaged  in 
procuring  sureties  on  the  n'i>levin  bond,  or  in  attendance  on  the 
trial,  are  too  remote  and  variable.     Foster  v.  Napier,  393. 

3.  Attorney's  fees  as  damages. — Attorney's  fees,  for  services  rendered 

in  procuring  a  dissolution  of  the  injunction,  are  not  recoverable  as 
damages  in  an  action  on  the  injunction  bond,  unless  averred  and 
claimed  as  special  damages  in  the  complaint.  Washington  v.  Tim- 
berlake,  259.  i 

4.  Recoupment,  and  set-off. — A'claim  of  recoupment  spring  out  of  the 

contract  or  transaction  on  which  the  action  is  founded  ;  a  set-ofFis 
in  the  nature  of  a  cross  action,  and  may  be  a  separate  and  inde- 
pendent demand  not  connected  with  the  original  cause  of  action. 
Ih.  259. 

DEEDS. 

1.  Description  of  premises  conveyed. — When  a  conveyance  of  lands  con- 

tains both  a  general  and  a  particular  description  of  the  premises, 
ami  the  two  are  repugnant  to  each  other,  the  particular  description 
•will  control,  and  the  other  will   be  rejected   as  false.     Sikes  v. 
Shows,  383. 

2.  Same  ;  parol  evidence  identifying  premises  sold. — When  the  premises 

conveyed  are  described  in  the  deed  as  "  Lot  No.  2,  of  Square  No. 
8,  in  the  town  of  II.,  being  twenty  feet  in  front,  and  running  back 
one  hundred  and  Jen  feet,"  and  it  is  shown  that  the  lot  is  in  fact 
thirty  feet  front,  parol  evidence  is  admissible  to  show  tiiat the  part 
sold  and  intended  to  be  conveyed,  and  of  which  possession  was 
delivered  to  the  grantee,  was  the  twenty  feet  front  on  the  east  side 
of  the  lot.     lb.  382. 

3.  Acknowledgment  of  conveyance,  without  attestation. — The  acknowl- 

edgment nf  a  deed  dispenses  with  the  necessity  of  attestation 
(Code,  §  2146),  even  when  the  grantor  makes  his  signature  by 
mark  only.     lb.  382. 

4.  Proof  of  delivery  of  deed. — The  possession  of  a  deed  by  the  grantee, 

unexplained,  or  unrebutted,  may  be  prima  facie  suflicient  proof  of 
its  delivery  ;  but,  when  the  jrrantee  is  the  widow  of  the  grantor,  and 
it  is  shown  by  her  testimony,  taken  in  another  suit,  in  which  the 
deed  was  offered  in  evidence,  that  she  found  it  among  her  hus- 
band's papers  after  his  death,  it  being  then  unattested,  and  the 
signature  of  the  only  attesting  witness  bein<r  afterwards  affixed  at 
her  request, — thie  is  not  sufficient  to  establish  the  deed,  as  in  favor 
of  a  subsequent  purchaser,  seeking  to  enforce  it  against  her  heirs. 
Goodleti  V.  Kelly,  213. 
6.  Sufficiency  of  conveyance  in  description  of  land. — "  Ten  acres  off  the 
north-west  corner  of  said  quarter-section,''  when  the  words  are 
used  to  designate  a  tract  of  land,  is  not  an  indefinite  and  uncertain 
description,  hut  means  the  ten  acres  in  the  corner,  lying  in  a 
square,  and  bounded  by  four  equal  sides ;  but,  when  the  only  de- 
scriptive words  used  are,  "  Ten  acres,  more  or  less,  of  said  quarter- 
section,"  the  conveyance  is  void  for  uncertainty  as  a  muniment  of 
title.     Wilkinson  v.  Roper,  140. 

DEPOSITIONS. 

1.  Deposition  of  ivitness  present  in  court. — When  a  w-itness,  whose  de- 

position has  been  taken,  is  personally  present  in  court  at  the  trial, 
and  is  competent  to  te.^tify,  his  deposition  should  be  sJippressed, 
and  he  should  be  examined  orally.  Humes  v.  0' Bryan  it  Wash- 
ington, 64. 

2.  Continuance  on  terms  as  to  taking  depositions. — Iti  the  exercise  of  its 

discretiinary  power  to  grant  continuances  "  upon  such  terms  as  to 
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the  court  shall  seem  proper  "  (Rule  No.  16,  Code,  p.  160),  the  court 
may,  in  granting  a  continuance  to  the  defendant,  order  that  the 
plaintitr,  "in  cortsideration  of  said  continuance,"  be  allowed  to 
take  the  depositions  of  certain  named  witnesses,  "on  filing  inter- 
rogatories and  giving  notice  as  in  such  cases  required  by  law," 
dispensing  with  a  preliminary  affidavit.  Ih.  64. 
3.  Depositions  taken  before  answer. — Depositions  in  a  chancery  cause, 
taken  before  the  cause  is  at  issue  as  against  an  infant  who  is  a 
material  defendant,  will  be  disallowed  as  evidence  against  him,  and 
no  motion  to  suppress  them  is  necessary.  Daily's  Adm'r  v. 
Reid,  415. 

DETINUE. 

1.  Who  may  maintain  action. — To  maintain  the  action  of  detinue,  or  the 

corresponding  action  for  the  recovery  of  personal  property  in  specie, 
the  plaintiff  must  have  the  legal  title,  and  a  right  to  the  immediate 
possession  of  the  entire  chattel  sued  for.  Graham  v.  Myers  & 
Co.,  4S2. 

2.  Against  whom  action  lies. — The  action  does  not  lie  against  a  peT-son 

who  was  not  in  possession  of  the  chattel  at  the  commencement  of 
the  suit.     lb.  432. 

3.  Bond;  what  damages  may   be  recovered. — In  an  action  on   a   stat- 

utory bimd  given  by  the  plaintiff  in  detinue  (Code,  §  2942),  attor- 
ney's fees,  and  costs  incurred  in  that  suit  (if  not  previously 
recovered),  as  well  as  any  damages  actually  sustained  from  the 
seizure  and  detention  of  the  property,  are  legitimate  subjects  of 
recoverj'^ ;  but  loss  of  time,  and  hotel  bills  paid,  while  engaged  in 
procuring  sureties  on  the  replevin  bond,  or  in  attendance  on  the 
trial,  are  too  remote  and  variable.     Foster  v.  Napier,  393. 

DOWER. 

1.  Alienation  by  widow,  before  dower  assigned. — Until  dower  is  assigned 

to  the  widow,  she  has  the  right  to  retain,  free  from  tlie  payment  of 
rent,  possession  of  the  dwelling-house  in  which  her  husband  most 
usually  resided  next  before  his  death  (Code,  §  2238) ;  but  she  has 
no  specific  estate  or  interest  which  she  can  assign  to  another,  and 
the  heir  may  recover  against  her  alienee,  although  he  could  not 
disturb  her  possession  before  an  assignment  of  dower.  Barber  v, 
Williams,  331. 

2.  Value  of  wife's  inchoate  right  of  dower ;  how  ascertained ;  judicial 

knoiuledge  of  Annuity  Tables. — There  is  no  way  in  which  the  value 
of  the  wHe's  inchoate  or  contingent  right  of  dower  in  her  hus- 
band's lands  can  be  proved,  with  any  degree  of  accuracy,  except 
by  a  calculation  based  on  what  are  commonly  called  "Annuity  Ta- 
bles," the  "American  Table  of  ^Mortality  "  being  now  regarded  as 
the  ortliodox  standard  throughout  the  United  States ;  judicial  no- 
tice of  wiiich  table  may  be  taken  by  the  chancellor,  or  by  the  reg- 
ister on  a  reference.     Gordon,  Rankin  &  Co.  v.  Tweedy,  238. 

3.  Same  ;   when  separate  estate  not  to  be  computed. — In  estimating  the 

value  of  the  wife's  dower  interest  in  her  husband's  lands,  when 
perfected  l)y  his  death,  the  value  of  her  statutory  estate  must  be 
computed  and  deducted  (Code,  H  2715-16) ;  but  this  principle  has 
no  appMcation,  wliere  it  is  necessary  to  estimate  the  value  of  her 
inchoate  interest  in  a  tract  of  land,  the  relincjuishment  of  which 
formed  the  consideration  of  the  husband's  conveyance  of  another 
tract  to  her,  which  conveyance  is  as.sailed  by  creditors.     lb.  233. 

4.  Loan  of  money  to  pay  purchase-money  of  land ;  rights  of  lender,  as 

against  purchaser's  widow. — A  person  who  lends  or  advances 
money  to  pay  tlie  purchase-money  for  lands,  or  to    pay  a  decree 
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which  the  venrJor  has  obtained  snl)jecting  the  land  to  sale  in  sat- 
isfaction of  his  lien,  and  who  takes  a  mortgage  or  deed  of  trust  on 
the  lands  to  secure  the  re-pay mt-nt  of  the  money,  can  not  claim  to 
be  subrogated  to  the  vendor's  lien  on  the  land,  nor  to  have  the 
decree  revived  and  enforce<l  in  his  favor;  and  the  wife  of  the  pur- 
chaser not  joining  with  her  husband  in  the  execution  of  the  mort- 
gage or  deed  of  trust,  her  right  to  dower  in  the  lands  is  superior 
to  the  riglits  and  equities  of  the  lender.     Pettus  v.  McKinney,  108. 

EASEMENT. 

1.  License  to  lessee,  to  pass  through  lessor's  lands. — The  lessee  of  rented 
lands,  which  are  accessible  from  the  public  road,  has  no  right  to 
use  a  shorter  route  across  the  other  lands  of  the  lessor,  without  his 
permission,  express  or  imj)lied  ;  and  if  such  perynission  can  l)e  im- 
plied from  his  use  of  the  shorter  route  witliDUt  objection,  it  is  only 
a  parol  license,  and  revocable  at  pleasure ;  and  after  revocation  by 
express  prohibition  or  warning,  the  further  use  of  the  shorter 
route,  by  either  tlie  lessee  or  his  tenants  and  servants,  is  a  trespass. 
Motes  V.  Bates,  374- 

EJECTMENT. 

1.  Plea  of  not  yuiUij,  and  disclaimer. — In  a  statutory  action  in  the  na- 
*  ture  of  ejectment,  the  plea  of  not  guilty  is  a  conclusive  admission 

of  the  defendant's  possession  of  th(»  land  sued  for,  and  a  denial  of 
the  plaintiff's  title  thereto  (Code,  §^29G2-3) ;  while  a  disclaimer  is 
an  admission  of  plaintiff's  title,  and  a  denial  ol  defendant's  pos- 
session ;  and  these  two  defenses  being  incompatible,  can  not  be 
pleaded  together  in  the  same  action.     McQueen  v.  Lnmpley,  408. 

2.  Same,  where  question  is  as  to  location,  of  boundary  litie. — Where  the 

land  in  controversy  is  a  narrow  strip  lying  along  the  section  line 
which  divides  the  lands  of  the  two  "parties,  each  claiming  it  as  a 
part  of  his  section,  and  the  complaint  describing  it  as  a  i)art  of  the 
plaintiff's  section;  the  plea  of  not  guilty  being  a  conclusive  ad- 
mis.sion  of  the  defendant's  possession  of  the  land  sue<l  for,  he  can 
not  be  permitted  to  prove  that  said  land  was  not  in  fact  a  part  of 
plaintiff's  section,  as  averred  in  the  complaint ;  while  a  disclaimer, 
if  not  controverted,  would  entitle  plaintiff  to  judgment  for  the 
land,  without  damages  or  costs,  and  leave  the  location  of  the 
boundary  lint;  to  the  sheriff,  assisted,  perhaps,  by  a  surveyor;  thus 
operating  a  hardship  on  the  tlefen<lant.  which  suggests  the  propri- 
ety of  legislative  interference.     Il>.  40S. 

3.  Award,  «.s  evidence  of  title  to  land. — When  %.  pending  suit,  involving 

the  title  to  land,  or  the  right  of  possession  for  a  term  not  yet  ex- 
pired, is  submitted  to  arbitration,  the  award  rendered,  though  it 
can  not  have  tiie  operation  and  effect  of  a  conveyance  of  lands,  is 
evidence  of  title,  which  will  support  or  defeat  an  action  of  eject- 
ment, or  a  statutory  action  in  the  nature  of  ejectment;  but,  when 
set  up  by  the  defendant,  it  is  only  matter  of  evidence,  available 
under  the  plea  of  not  guilty,  is  open  to  contestation,  and  nmst  be 
determineil  bv  the  jury,  unless  a  trial  bv  jury  is  waived.  Moore  v. 
Helms,  36S. 

4.  Title  acquired  by  defendant  after  commencement  of  suit. — Since  the 

plaintiff  in  ejectment,  or  the  statutory  action  in  the  nature  of  eject- 
ment, must  show  title  in  hintself  at  the  commencement  of  the  suit, 
and  also  at  the  time  of  the  trial ;  the  defendant  may  defeat  a  re- 
covery, under  a  plea  pain  darrein  continuance,  by  showing  title  in 
himself  accjuired  or  perfected  after  the  commencement  of  the  suit. 

Polhird  r.   ITn„rirk,.m. 
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5.  Verbal  admission  as  to  title  to  land. — In  ejectment,  or  the  statutory 

action  in  nature  of  ejectment,  both  parties  claiming  through  mesne 
conveyances  from  the  same  person,  one  of  the  plaintiff's  deeds 
having  been  lost  or  destroyed,  and  the  secondary  evidence  being 
conflicting  as  to  the  form  and  sufficiency  of  its  execution,  plain- 
tiff's verbal  admission  that  he  never  had  any  title  to  the  land,  or 
any  interest  therein,  is  relevant  and  competent  evidence  for  the 
defendant.     Allred  v .  Kennedy ,  S26. 

6.  Same. — So,  although  the  mere  return  of  a  deed  by  the  grantee  to 

the  grantor  would  not  effect  a  divestiture  of  the  title,  the  plaintiff 
may  be  asked  "if  he  did  not  return  the  land  papers  to  said  C," 
his  vendor;  the  fact  of  such  return  being  relevant  to  the  question, 
whether  they  were  not  worthless  as  a  conveyance.     lb.  326. 

7.  Permanent  improvements  by  adverse  possessor. — "Adverse   posses- 

sion," as  the  words  are  used  in  the  statute  which  gives  to  the  de- 
fendant in  ejectment,  or  the  statutory  action  in  the  nature  of  eject- 
ment, the  right  to  suggest  upon  the  record  that  he  and  those  whose 
possession  he  has  "  have  had  adverse  possession  ''  for  three  years 
before  the  commencement  of  the  suit,  and  have  erected  permanent 
improvements  on  the  land  (Code,  §§2951-54),  "  must  bi-  construed 
to  mean  just  the  same  character  of  hostile  possession  as  will  put 
in  operation  the  statute  of  limitations,  except  that  it  must  be  bona 
fide  under  color  or  claim  of  title ;"  and  a  purchaserfrom  the  te^nant 
for  life,  though  his  deed  purports  to  convey  the  absolute  property, 
can  not  claim  the  benefit  of  the  statute,  in  an  action  brought  by 
the  remainder-man  within  th»'ee  years  after  the  death  of  the  ten- 
ant for  life.     Pickett  v.  Pope,  122. 

ELECTION. 

1.  When  binding. — To  make  an  election  binding,  the  party  must  have 

knowledge  of  the  facts  between  which  he  is  required  to  choose ; 
and  hence,  when  the  holder  of  a  note,  given  for  the  purchase- 
money  of  land,  is  a  non-resident,  the  recovery  by  him  of  a  judg- 
ment on  the  note  can  not  be  deemed  a  renunciation  of  promises  to 
pay  it  by  sub-purchasers  of  the  land,  when  it  is  not  shown  that  he 
had  knowlege  of  such  promises.     Young  v.  Hawkins,  370. 

2.  By  distributees;  when  estate  has  been  kept  together  by  administra- 

tor without  authority.     Hinson  v.  Williamson,  ISO. 

3.  By  mortqaqor,   when   mortgagee    purchases  at  sale  under  power. 

Garland  v.  Watson,  323 

4.  By  prosecution,  in  criminal    case ;  continuous  act  no  ground  for. 

Owens  V.  The  State^401. 

ERROR  AND  APPEAL. 

1.  Limitation  of  appeal. — Thirty  days  being  the  limitation  of  an  ap- 

peal from  a  judgment  or  decree  on  a  contest  of  the  probate  of  a 
will  (Code,  §  3954),  an  appeal  sued  out  on  5th  April,  from  a  judg- 
ment rendered  on  4th  March,  will  be  dismissed  on  motion.  La- 
nier V.  Russell,  364. 

2.  When  appeal  lies. — An  appeal  lies  only  from  a  final  decree,  except 

where  the  statutes  expressly  give  an  appeal  from  an  interlocutory 
decree.     Wilkinson  r.  Searcy,  243. 

3.  Same. — Wlien  the  chancellor  improperly  sets  aside  or  modifies,  at  a 

subsequent  term,  a  final  decree  rendered  at  a  former  term,  the 
remedy  is  by  mandamus,  and  an  appeal  does  not  lie.  Cochran  v. 
Miller,  50. 

4.  Same. — Although  the  rendition  or  amendment  of  a  judgment  nunc 

pro  tunc  is  the  correction  of  a  mere  clerical  error  or  misprision,  an 
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appeal  lies  from  the  onler  or  judgment  allowing  it.  M.  tt  C.  Rail- 
road Co.  V.  Whorley,  264. 

5.  Same. — AVhen  the  widow's  claim  to  a  homestead  exemption  is  con- 

tested bv  a»creditor  of  her  doceaf-ed  husband,  and  the  contest  is 
removed  into  the  Circuit  Court  for  trial,  an  appeal  to  this  court 
does  not  lie  from  the  judjiment  of  the  Circuit  Court  (Code,  ^  2841), 
but  must  lie  taken  from  the  subsequent  judgment  of  the  Probate 
Court;  and  an  appeal  taken  from  that  court,  before  any  sulise- 
quent.  proceedings  are  had,  will  be  dismissed.  Co  fey  v.  Joseph, 
271.  . 

6.  Non-suit;  when  revisable. — Under  the  settled  construction  of   the 

statute  (Code,  §  3112),  a  voluntary  nonsuit,  taken  in  consequence 
of  an  adverse  ruling  on  demurrer,  not  being  a  matter  to  which  a  bill 
of  exceptions  can  properly  be  taken,  is  not  revisable.  Perry  v. 
Banner  tt*  Co.,  485. 

7.  Appeal  bond;  payable  to  register. — When  an  appeal  bond,  in  a  chan- 

cery case,  is  made  payable  to  the  re;rister,  instead  of  the  apjiellee, 
a  judgment  for  costs  can  not  he  rendered  against  the  sureties,  on 
an  alhrmance,  the  only  remedy  against  them  being  by  action  on 
the  bond.     The  State  v.  City  Council  of  Montgomery,  226. 

8.  Same;  tvhat  damages  arerecoierable. — An  appeal  bond,  given  in  pur- 

suance of  the  order  of  the  presiding  judge  (Code,  ^  3928),  on  ap- 
peal from  a  judgment  for  the  recovery  of  land  or  the  possession 
thereof,  and  conditioned  for  the  payment  of  "all-costs  and  such 
damages  as  the  plaintiff  may  sustain  by  reason  of  this  appeal," 
covers  all^  damages  resulting  to  the  plaintiff' from  the  appeal  and  its 
legal  consequences  and  incidents ;  that  is,  all  damages  of  which 
the  appeal  is  the  moving  cause,  or  the  direct  and  immediate  agency 
producing  them  ;  and  this  includes  the  value  of  the  use  and  occupa- 
tion of  the  premises  pending  the  appeal,  of  which  the  plaintiff'  was 
deprived  by  the  suspension  of  a  writ  of  possession  on  the  judg- 
ment.    Ca'hall  V.  Mutual  Building  Asso.,  5S9. 

9.  Contents  of  transcript. — The  bill  of  exceptions  reserved  on  a  former 

trial  being  no  part  of  the  transcript  on  a  second  appeal,  no  costs 
will  be  allowe<l  tor  it.     Allred  v.  Kennedy,  326. 

10.  Transcript,  and  costs  thereof. — The  court  complains  of  the  confused 

state  of  the  transcript  in  this  case,  and  orders  that  no  costs  shall 
be  allowed  for  it.     Foster  v.  Napier,  SOS. 

11 .  Costs  of  return  to  certiorari. — A  certiorari  having  been  granted  in  this 

case,  to  perfect  the  record  by  showing  the  organizafion  of  the 
grand  jurv  and  other  proceedings,  it  was  ordered,  that  the  clerk 
be  allowed  no  costs  for  the  return.  Bell  v.  Th^  State,  420 ;  Ross  v. 
The  State,  532. 

12.  Original  documents;  how  brought  to  appellate  court. — Original  books 

and  papers  may  be  sent  up  to  this  court  for  inspection,  by  order  of 
the  court  below  (Rule  No.  20;  Code,  p.  157) ;  but  this  does  not  au- 
thorize their  omission  from  the  transcript  as  a  part  of  the  record  ; 
and  while  the  parties  may,  by  agreement  of  record  (71  Ala.  iv), 
omit  from  the  transcript  such  parts  of  the  proceedings  as  are 
deemed  immaterial  to  the  proper  consideration  of  the  questions 
presented  by  the  apjieal,  there  is  no  rule  of  practice  whidi  author- 
izes the  omission,  by  agreement,  of  documents  deemed  material, 
and  tlie  substitution  of  the  originals  for  the  consideration  of  this 
court.     Pruitt  v.  McWhorter,  S15. 

13.  Confession  of  judgment,  as  release  of  errors. — In  a  criminal  case,  the 

confession  of  a  judgment  with  sureties  for  the  fine  and  costs,  as 
authorized  by  statute  (Code,  §^  4454-55),  is  not  a  release  of  errors, 
and  does  not  prejudice  the  right  to  revise  the  judgment  by  appeal 
or  writ  of  error;  though  a  ditferentrule  is  declared  bv  statute  (lb. 
§  3945)  in  civil  cases.     Burke  v.  The  State,  399. 
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14.  What  is  revisable. — The  refusal  to  allow  a  witness  to  be  recalled,  for 

the  purpose  a  laying  a  predicate  to  impeach  him,  is  within  the  dis- 
cretion of  the  primary  court,  and  is  not  revisable.  Bell  v.  The 
State,  4^0. 

15.  Errors  not  injurious  to  appellant. — When  errors  are  assigned  by  one 

only  of  several  appellants,  this  court  will  onlj-  consider  errors 
which  are  prejudicial  to  him.     Wilkinson  v.  Searcy,  34S. 

16.  Error  without  injury  in  rulings  against  plaintiff. — When  the  record 

show's  that  the  plaintiff  never  can  recover,  rulings  against  him  by 
the  court  below,  however  erroneous,  can  not  injure  him,  and  are 
no  ground  of  reversal.     Jackson  v.  Bain,  328. 

17.  Same,  in  admission  of  evidence. — The  admission  of  evidence  which 

is  at  the  timeprfma  facie  inadmissible,  is  error  without  injury,  wiien 
the  record  shows  that  its  relevancy  or  admissibility  was  estab- 
lished by  evidence  subsequently  introduced.  Belm.ont  Coal  & 
Railroad  Co.  v.  Smith,  HOG. 

18.  Same,  in  statement  ofaccount. — On  statement  of  the  accounts  of  a  de- 

ceased administrator,  under  a  bill  tiled  by  his  personal  represent- 
ative, an  overcharge  against  him,  or  the  refusal  of  a  proper  credit, 
is  error  -without  injury,  when  the  record  shows  that  the  distribu- 
tees remitted  a  larger  balance  foimd  against  him  ;  the  rcmittur,  in 
such  case,  will  be  referred  to,  and  will  cure,  the  specific  errors. in 
the  account.     Hinson  v.  Williamson,  180. 

19.  Revision  of  chancellor^ s  decision  on  facts. — The  burden  of  proof  be- 

ing on  a  party  who  asserts  an  estoppel  en  pais,  and  the  evidence 
being  conflicting,  if  the  chancellor  iiolds  the  evidence  insufficient 
to  establish  it,  this  court  will  not' reverse  his  Kiling,  "  imless 
clearly  convinced  that  he  erred."     Wilkinson  v.  Searcy,  24S. 

20.  Presumption  in  favor  of  decree. — Where  a  decree  is  rendered  on 

pleadings  and  proof,  and  the  testimony  is  not  set  out  in  the  record, 
this  court  will  presume  that  the  decree  was  sustained  by  the  proof. 
Toon  V.  Finney,  343. 

21.  Presumption  in  favor  of  judgment. — When  an  exception  is  reserved  to 

the  exclusion  of  evidence,  which  is  not  set  out,  and  the  relevancy 
and  materiality  of  which  are  not  shown,  this  court  will  presume 
that  it  was  properly  rejected.     Perry  v.  Banner  &  Co.,  485. 

22.  Same. — In  the  absence  of  a  recital  to  the  contrary,  and  exception 

duly  reserved,  this  court  will  presume  that  charges  requested,  and 
given  or  refused,  w'ere  indor.sed  accordingly,  as  required  by  the 
statute.     Allen  V.  The  State ,  557 . 

23.  Same. — In  a  criminal  case,  no  objection  being  raised  in  the  court 

below  based  on  the  failure  to  return  the  special  venire,  this  court 
will  presume  that  the  return  was  properly  made,  or  that  it  was 
waived.     Brown  v.  TJie  State,  4'^S. 

24.  Ruling  or  action  at  instance  of  appellant. — In  a  criminal  case,  the  de- 

fendant can  not  be  heard  to  complain,  on  error,  that  tlie  court  or- 
dered more  than  the  necessary  number  of  talesmen  to  be  sum- 
moned to  complete  the  petit  jury,  when  the  record  affirmatively 
shows  that  this  was  done  at  his  instance  and  request.  Allen  v.  The 
State,  557. 

25.  Judicial  decisions  ovemdin a  former  decisions;  effect  on  titles  and  con- 

tracts.— Wlien  titles  have  been  acquired,  judgments  rendered,  con- 
tracts performed,  or  transactions  completed,  based  on  judicial  de- 
cisions which  are  afterwards  overruled  or  reversed,  titles  and  rights 
thereby  acquired  are  not  annulled  oraflfected  by  such  change  in  the 
judicial  decisions ;  but  this  principle  can  not  be  so  applied  as  to 
require  that  legal  effect  and  operation  shall  be  given  to  a  convey- 
ance according  to  tiie  judicial  decti.sions  of  this  court  which  were 
of  force  when  it  was  executed,  which  decisions  were  in  conflict 
with  repeated  former  adjudications,  aud  have  since  been  expressly 
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overruled  by  later  ca^es  declaring  and  re-establishing  the  former 
decisions.     Kdly  v.  Turner,  613. 

ESTATES  OF  DECEDENTS. 

1.  Sale  of  decedent's  lands,  for  payment  of  debts;  conclusiveness  of  order 

on  collateral  attack.— When  a  sale  of  lands  by  an  administratornn- 
der  a  probate  decree,  for  the  payment  of  debts,  is  collaterally  at- 
tacked,— as  where  the  heirs  bring  ejectment  against  a  person 
claiming  under  the  sale, — mere  irregularities  in  the  proceedings 
are  not  available,  and  the  heirs  can  not  recover  unless  the  sale  is 
void.     May  v.  Marks,  2J^9. 

2.  Same  ;  validity  of  grant  of  administration. — The  granting  of  the  or- 

der of  sale,  on  the  petition  of  a  person  claiming  to  be  the  adminis- 
trator, involves  a  judicial  determination  of  the  fact  that  he  is  such 
administrator ;  and  the  lieirs  can  not  impeach  the  sale,  on  such  col- 
lateral proceeding,  on  the  ground  that  his  appointment  was  in- 
valid, or  that  his  office  had  expired.     lb.  249. 

3.  Same;  payment  of  purchase-money,  and  notice  to  heirs. — When  the 

payment  of  the  purchase-money  is  reported  to  the  court  by  the  ad- 
ministrator, the  sale  confirmed,  and  he  is  ordered,  on  his  own  ap- 
plication, to  execute  a  conveyance  to  the  purchaser,  the  failure  to 
notify  the  heirs  of  any  or  all  of  these  proceedings  does  not  render 
the  sale  void,  and  is  not  available  to  the  heirs  on  a  collateral  at- 
tack ;  nor  can  they  be  permitted  to  contradict,  by  oral  evidence, 
the  recitals  of  the  reccyd  as  to  the  payment  of  the  purchase-money. 
lb.  349. 

4.  Sale  of  lands,  for  distribution;    conclusiveness  of  order  on  collateral 

attack,  and  presumptions  in  favor  of — When  a  sale  of  lands  by  an 
administrator  under  a  probate  decree,  for  distribution,  is  collater- 
ally attacked, — as  where  the  heirs  bring  ejectment  against  a  per- 
son claiming  under  the  sale, — mere  irregularities  in  the  proceed- 
ings, whicli  would  be  availal)le  on  demurrer,  or  on  error  or  appeal , 
will  not  avoid  the  sale ;  and  a  liberal  construction  will  be  placed 
upon  the  language  used,  in  order  to  sustain  the  jurisdiction  of  the 
court.     Pollard  v.  Hanrick,  334. 

5.  Same ;  sufficiency  of  petition. — An  allegation  in  the  petition  that  the 

lands  "can  not  be  equally,  equitably  divided  "  without  a  .sale,  be- 
ing liberally  construed,  is  the  equivalent  of  an  allegation  that  they 
can  not  be  ^'equitably  divided"  without  a  sale  (Code,  ^  2449),  and 
is  sufficient  to  sustain  the  jurisdiction  of  the  court  to  grant  the  or- 
der,    lb.  334. 

6.  Same;  execution  of  conveyance  to  purchaser. — In  reference  to  such 

sales,  the  theory  of  the  law  is,  that  the  court  itself  is  the  vendor, 
and  the  person  authorized  to  execute  a  deed  to  the  i)urchaser  is 
merely  its  agent,  or  instrument ;  and  if  the  administrator  dies  with- 
out having  executed  a  conveyance  as  ordered,  after  the  purchase- 
money  has  been  jmid  and  the  sale  confirmed,  the  court  may  ai»- 
?oint  and  authorize  another  person  to  execute  a  conveyance. 
b.  334. 

See,  also.  Executors  .<nd  Administrators. 

ESTOPPEL. 

1.  Between  landlord  and  tenant. — As  a  general  rule,  when  a  tenant  is 
sued  for  rent,  or  for  the  possession  on  the  expiration  of  his  term, 
he  can  not  dispute  the  title  of  his  landlord,  nor  set  up  a  paramount 
title  in  himself  or  a  third  person  ;  but  he  may  show  that  the  land- 
lord's title  has  expired  by  limitation,  or  by  operation  of  law ;  or 
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that  he  accepted  a  lease,  or  attorned  to  the  plaintiff  as  landlord, 
under  a  mistake  ot  fact,  and  in  ignorance  that  the  title  was  in  him- 
self ;  or  that  he  was  induced  to  attorn,  or  to  accept  a  lease,  through 
fraud,  imposition,  or  undue  advantage;  or  that  he  has  been  evicted 
by  title  paramount.     Farris  &  McCurdy  v.  Houston,  162. 

2.  Between  mortgagor  and  mortgagee,  and  their  privies  in  estate. — A  ten- 

ant who  has  entered  under  the  mortgagee,  or  under  an  assignee  of 
the  mortgagee,  can  not  defeat  a  recovery  by  his  landlord,  bj'  show- 
ing the  subsequent  grant  of  letters  of  administration  to  himself  on 
the  estate  of  the  deceased  mortgagor,  and  the  insolvency  of  the 
estate,  and  claiming  an  extinguishment  of  the  mortgage  debt  by 
the  rents  and  profits  received.     Ih.  162. 

3.  By  judgment  on  confession. — When  a  judgment  by  confession  in  a 

criminal  case  is  improperly  entered  against  a  surety,  on  a  power  of 
attorney  substantially  defective,  and  an  execution  issued  thereon 
is  levied  on  his  property,  if  he  then  obtains  a  postponement  of  the 
sale,  by  promising  to  pay  a  part  of  the  judgment  within  thirty  days, 
and  the  residue  by  another  day,  he  thereby  estops  himself  from 
afterwards  assailing  the  validity  of  the  judgment  on  account  of  the 
defective  power  of  attorney.     Giddens  v.  Crenshaiv  County,  471. 

4.  Estoppel  en  pais  against  maker  of  note. — If  a  person  who  is  about  to 

purchase,  or  take  an  assignment  of  a  promissory  note,  applies  to 
the  maker  for  information,  is  assured  by  him  that  there  is  no  de- 
fense against  it,  and  buys  the  note  on  the  faith  of  that  representa- 
tion, the  maker  is  estopped  from  setting  up  against  him  any  de- 
fense which  then  existed.     Wilkinso7},v.  Searcy,  243. 

5.  Innocent  sufferers  by  wrongful  act  of  third  person. — Whenever  one  of 
'  two  innocent  persons  must  suffer  by  the  wrongful  act  of  a  third  per- 
son, he  must  bear  the  loss  who  enabled  the  third   party  to  cause 
it.     Noble  V.  Moses  Brothers,  605. 

EVIDENCE. 

Admissibility  and  Relevancy. 

1.  Action  for  malicious  prosecution;  infancy  of  plaintiff. — In  an  action 

for  a  malicious  prosecution,  the  fact  that  the  plaintiff  was  a  minor 
at  the  time  of  the  assault  and  battery  by  him,  on  which  the  prose- 
cution was  founded,  is  not  relevant  to  the  issue  of  malice  or  prob- 
able cause,  and  is  not  admissible  as  evidence.     Motes  v.  Bates,  374. 

2.  Same  ;  conduct  of  prosecutor  connected  -with  arrest. — The  conduct 

and  movements  of  the  prosecutor  on  the  day  of  the  plaintiff's  ar- 
rest, while  he  was  in  the  custody  of  the  sheriff  and  attempting  to 
give  bail,  are  competent  evidence  for  the  jjlaintiff,  as  tending  to 
show  the  degree  of  interest  on  the  part  of  the  defendant  in  the 
prosecution,  and  bearing  on  the  question  of  an  improper  motive  on 
his  part.     lb.  374. 

3.  Proof  of  ill-feeling,  as  showing  motive. — It  is  sometimes  permissible 

to  prove  the  enmity,  or  state  of  ill-feeling,  existing  between  the  de- 
fendant and  the  prosecutor,  or  person  whose  property  has  been 
injured,  as  tending  to  show  a  motive  for  the  crime;  but,  when 
such  evidence  is  admissible,  the  incpiiry  is  limited  to  the  motive 
or  ill-feeling  of  the  defendant  himself,  and  does  not  extend  to 
members  of  his  family,  "  unless,  perhaps,  very  sj)ecial  circum- 
stances might  vary  the  rule."  Bell  v.  The  State,  420. 
4.  Same. — The  defendant  being  on  trial  for  the  arson  of  a  mill  belonging 
to  one  S.,  a  witness  for  the  defen.se  was  asked,  on  cross-examina- 
tion, "  the  state  of  feeling  between  the  defendant's  family  and  S.'s 
family;"  and  answered,  "  that  it  was  good,  but  some  of  the  de- 
fendant's family  did  not  like  Mrs.  S.  much."  Held,  that  the  evi- 
dence was  irrelevant  and  ought  to  have  been  excluded.    lb.  420. 
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5.  Proof  of  malice;  fanner  (Jifficitlti/. — Proof  of  a  former  difficulty  be- 

tween the  defejuhmts  aiKithe  deceased  tends  to  show  niaUce,  and 
is  admissible  for  that  purpose ;  but  the  particulars  or  merits  of 
that  difficulty  can  not  be  inquired  into.     MrAnallii  v.  The  State,  9. 

6.  Proof  of  good  character;  weight  and  effect  of. — In  all  criminal  prose- 

cutions, the  previous  good  character  of  the  defendant,  having 
reference  and  analogy  to  the  subject  of  the  prosecution,  is  compe- 
tent and  relevant  evidence  for  him  as  original  testimony;  but, 
when  the  jury,  considering  the  proof  of  good  character  in  connec- 
tion with  the  criminating  evidence,  are  satisfied  l)eyond  a  reason- 
able doubt  of  his  guilt,  a  verdict  of  guilty  ought  to  follow.  Kil- 
gore  r.  The  State,  1. 

7.  Bad  character  of  deceased;    when  admissible  as  evidence. — When 

there  is  evidence  tending  to  establish  that  the  defendant  acted  in 
self-defense,  the  character  of  the  deceased  as  a  turbulent,  violent, 
and  blood-thirsty  man,  is  relevant  and  admissible  evidence  for 
him.     Williams  v.  The  State,  18. 

8.  Violent  character  of  peraon  assaidted ;  admissibility  as  evidence. — In 

a  prosecution  for  an  assault  and  battery,  where  the  defendant  was 
himself  the  aggressor,  he  can  not.  be  permitted  to  adduce  evidence 
of  the  bad  character  of  the  person  assaulted,  as  a  violent,  danger- 
ous, or  turbulent  man.     Brown  v.  The  Slate,  ^2. 

9.  Flight,  and  proximity  to  scene  of  crime,  as  evidence  corroborating  ac- 

complice.— The  fact  of  flight,  by  a  person  accused  or  suspected  of 
crime,  has  of  itself  some  probative  force  as  a  criminating  circum- 
stance; and  when  it  appears  that  the  crime  was  committed  at  a 
very  unseasonable  hour  in  the  middle  of  the  night,  proximitj'  to 
the  scene,  and  opportunity  for  committing  it,  are  circumstances 
"tending  to  connect  .the  accused  with  its  commission"  (Code, 
§  4895),  as  those  words  are  used  in  the  statute  forbidding  a  con- 
viction of  felonv  on  the  uncorroborated  tiestimony  of  an  accom- 
plice.    Ros.<:  V.  The  State,  532. 

10.  Telegrams;  proof  of  partnership. — When  the  contract  sued  on  was 

negotiated  and  consummated  between  the  parties  by  telegraph, 
the  several  dispatches,  as  written  instruments,  must  be  construed 
by  the  court;  but,  when  they  passed  between  other  persons,  and 
are  not  the  foundation  of  the  action,  they  may  be  relevant  evidence 
of  a  collateral  fact,  and  may  be  submitted  to  the  jury  for  that  pur- 
pose; as  to  establish  the  fact  of  partnership,  where  they  related 
to  the  existence  and  solvency  of  the  alleged  partnership,  and  the 
answer  to  inquiries  was  sent  with  the  consent  of  the  defendant 
sought  to  be  charged.     Humes  v.  0' Bryan  c("  Washington,  04- 

Admissions  ;  Declahations  ;  Hearsay  ;  Res  Gest.e. 

11.  Admission  implied  from  silence. — Plaintiffs  having  written  to  de- 

fendant in  reference  to  their  account,  on  which  the  action  is 
founded,  addressing  him  as  a  partner  with  the  person,  since  de- 
ceased, by  whom  the  business  was  carried  on;  his  failure  to  an- 
swer the  letter  would,  if  unexplained,  operate  as  an  implied 
admission  on  his  part  of  the  fact  of  partnership.  Humes  v.  O' Bryan 
d:  Washington,  64. 

12.  Appraised  rahte  of  animal  killed,  as  admission  against  owner,  and 

explanation  thereof. — The  ]>laintifr  having  procured  appraisers  to 
value  his  horse  wliich  was  killed,  and  to  certify  to  the  correctness 
of  his  claim  at  their  valuation  against  the  railroad  company,  this 
appraisement  is  an  admission  on  his  part  of  the  value  of^the"  horse 
as  stated;  but  it  is  subject  to  be  explained,  or  rebutted,  by  proof 
of  any  fact  connected  with  the  appraisement  which  is  admissible 
as  a  part  of  the  res  gests" ;  as,  that  he  told  them  to  put  the  lowest 
43 
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cash  value  on  the  animal,  not  exceeding  the  sum  fixed  by  them, 
because  the  asent  of  the  railroad  company  had  promised  that  the 
claim  should  be  paid  at  once  without  abatement.  Railroad  Co.  v. 
Bayliss,  150. 

13.  Admission  as  to  testimony  of  absent  tritiiess. — An  admission,  made 

for  the  purpose  of  preventing  a  continuance,  that  an  absent  wit- 
ness would,  if  present,  testify  as  set  forth  in  the  affidavit  sub- 
mitted, is  not  an  admission  of  his  competency,  nor  of  the  relevancy 
of  the  facts  as  evidence ;  nor  is  it  admissible  for  any  purpose,  on 
a  trial  at  a  subsequent  term,  although  the  witness  has  since  died. 
Ryan  v.  Beard's  Heirs,  306. 

14.  Agreement  as  to  testimony  of  absent  witness. — When  there  is  an  agreed 

statement  as  to  the  testimony  of  a  witness  supposed  to  be  absent, 
but  who  conies  into  court  during  the  trial,  the  statement  should 
be  suppressed,  if  duly  objected  to,  and  the  witness  examined 
orally ;  but  the  objection  is  waived,  if  not  interposed  until  after 
the  statement  has  been  read  to  the  jury.     Allred  v.  Kennedy,  326. 

15.  Verbal  admission  as  to  title  to  land. — In  ejectment,  or  the  statutory 

action  in  nature  of  ejectment,  both  parties  claiming  through  mesne 
conveyances  from  the  same  person,  one  of  the  plaintiff's  deeds 
having  been  lost  or  destroyed,  and  the  secondary  evidence  being 
conflicting  as  to  the  form  and  sufficiency  of  its  execution,  plaintiff's 
•  verbal  admission  that  he  never  had  any  title  to  the  land,  or  any 
interest  th'  rein,  is  relevant  and  competent  evidence  for  the  de- 
fendant,    lb.  326. 

16.  Same. — So,  although  the  mere  return  of  deed  by  the  grantee  to  the 

grantor  would  not  effect  a  divestiture  of  the  title,  the  plaintiff  may 
be  asked  "if  he  did  not  return  the  land  pai)ers  to  said  C,"  his 
vendor;  the  fact  of  such  return  being  relevant  to  the  question, 
whether  they  were  not  worthless  as  a  conveyance.     /6.  326. 

17.  Admission  of  facts ;  not  amounting  to  waiver  of  trial  by  jury. — An 

admission  of  the  facts,  upon  which  a  motion  to  dismiss  the  suit  is 
founded,  is  not  a  waiver  of  a  trial  by  jury,  nor  equivalent  to  an 
agreement  to  substitute  the  court  for  the  jury  as  a  trier  of  the  facts. 
Moore  v.  Helms,  369. 

18.  Testimony  of  deceased  witness. — The  testimony  of  a  witness  since 

deceased,  given  on  the  trial  of  a  former  suit,  is  admissible  as  evi- 
dence in  a  subsequent  suit  between  the  same  parties,  or  their 
privies,  respecting  the  title  to  the  same  property.  Goodlett  v.  Kel- 
ly, 213. 

19.  Declarations  of  agent ;  when  admissible  against  principal.— The  ad- 

missions or  declarations  of  an  agent,  relating  to  the  business  of 
the  agency,  and  made  while  negotiating  in  reference  to  it,  are  ad- 
missible as  evidence  against  his  principal.  Belmont  Coal  &  Rail- 
road Co.  V.  Smith,  206. 

20.  Declarations ;  when  admissible  as  part  of  res  gestie. — Declarations 

made  by  parti^-s  contemporaneously  with  a  contract,  and  shedding 
light  thereon,  are  admissible  evidence  as  a  part  of  the  res  gestie  ; 
as  also  are  declarations  made  by  a  person  who  is  in  possession  of 

1)roperty,  explanatorv  of  his  jwssession,  or  in  disparagement  of 
lis  title ;  but  his  declarations  as  to  the  source  from  which  his  title 
was  derived,  or  merely  narative  of  past  transactions,  do  not  fall 
within  this  principle.     Vincent  v.  The  State,  274- 

21.  Declarations  against  interest,  by  deceased  person. — As  a  general  rule, 

the  declarations  of  a  third  person  are  regarded  as  mere  hearsay, 
and  are  not  competent  evidence  ;  yet,  they  become  competent,  as 
the  best  evidence  of  which  the  nature  of  the  case  will  admit,  when 
it  is  shown  that  they  were  against  the  interest  of  the  declarant 
when  made,  that  he  had  competent  knowledge  of  the  facts  stated, 
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and  that  he  is  since  deceased.  Humes  v.  O'Bryan  &  WaHhing- 
ton,  6'^. 

22.  Same. — This  principle  apphes,  where  the  defendant  is  sued  as-a 

partner  with  a  person  since  deceased,  on  an  account  contracted 
with  plaintitFs.  and  renders  admissihie,  as  evidence  for  the  defend- 
ant, the  dechiration  of  the  deceased  tliat  they  were  not  partners  at 
the  time  the  account  was  contracted,  on  proof  tiie  insolvency  of 
the  alleged  partnership  as  such  when  the  declaration  was  made. 
Ih.  64. 

23.  Declaratiotm  explanatory  of  posses.'sion. — The  declarations  of  a  per- 

son who  is  in  possession  of  property,  made  in  good  faith,  exjilana- 
tory  of  his  possession,  and  showing  the  character  or  extent  of  his 
claim  to  the  ])roperty — whether  in  his  own  exclusive  right,  or  as 
tenant  of  another;  or  the  capacity  in  which  he  holds,  as  partner, 
trustee,  or  agent  of  another — are  competent  evidence  as  a  part  of 
the  res  gestve,  wlienever  the  fact  of  possession  itself  is  pertinent 
to  the  issue,  no  matter  who  may  be  the  parties  to  the  litigation. 
Ih.  64. 

24.  Same;  proof  of  partnership. — On  this  principle,  the  defendant  in 

this  case  being  sued  as  partner  in  a  mercantile  business  with  a 
person  since  deceased,  by  whom  the  business  was  conducted  ;  held, 
that  the  acts  and  declarations  of  the  deceased,  while  in  possession 
of  the  goods,  and  carrying  on  the  business,  so  far  as  they  were  ex- 
planatory of  his  possession,  as  indicating  whether  the  L^oods  were 
his  own,  or  were  claimed  by  him  as  joint  partner  with  another 
person,  were  competent  and  admissible  as  evidence,  as  j)art  of  the 
res  gestic ;  but  were  not  admissible  as  evidence,  as  against  the  de- 
fendant, of  the  existence  of  the  alleged  partnership,  unless  some 
notice  or  knowledge  of  them  was  brought  home  to  him ;  though 
they  were  relevant  to  corroborate  or  rebut,  as  the  case  mtiy  be, 
other  evidence  offered  to  prove  the  existence  or  non-existence  of 
such  partnership.     lb.  64. 

25.  General  reputation ;  what  may  be  proved  by. — The  existence  or  non- 

existence pf  a  partnership  can  not  be  proved  by  general  repu- 
tation ;  nor  can  the  character  of  a  person's  jiossession  of  a  stock 
of  goods  be  proved  by  any  general  understanding  in  the  neighttor- 
hood  in  which  he  carries  on  his  business.     Ih.  64. 

26.  Same. — The  existence  of  a  partnership  having  been  once  shown  by 

independent  testimony,  i)roof  of  a  general  reputation,  or  common 
report  of  its  existeuce,  in  the  neighlKiruood  in  wiiich  the  business 
is  carried  on,  is  competent  to  show  a  probable  knowledge  of  the 
fact  by  the  plaintiff,  on  the  principle  that  a  person  would  be  likely 
to  know  any  fact  generally  known  in  his  neighborhood ;  and  for 
the  like  reason,  the  notoriety  of  a  dissolution,  or,  perhaps,  of  the 
non-existence  of  a  partnership,  may  be  shown,  to  charge  a  party 
with  implied  notice  of  the  fact ;  but  this  principle  can  not  be  so 
extended,  as  to  charge  a  party  residing  in  a  distant  city  with  ira- 
plied.knowledge  or  notice  of  a  fact,  because  it  is  generally  known 
in  a  remote  local  neighborhood,  without  proof  of  other  facts  tend- 
ing to  show  that  he  had  opportunities  of  hearing  the  common  re- 
port.    Ih.  64. 

27.  Declarations   of  partner;    admissibiHty   as   against^  another. — The 

declarations  of  one  person,  as  to  the  existence  of  a  partnership 
between  himself  and  another  person,  are  not  admissible  evidence 
against  the  lattej,  to  prove  the  fact  of  partnership,  unless  they 
were  made  in  his  presence,  or  fall  within  some  recognized  excep- 
tion to  the  general  rule  excluding  hearsay  evidence.     Ih.  64. 

28.  Same. — The  declarations  of  one  partner,  while  in  possession  and 

carrying  on  the  business,  strictly  explanatory  of  his  possession, 
whether  against  interest  or  not,  are  admissible  as  evidence  against 
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the  person  sought  to  be  charged  as  his  co-partner,  in  corroboration 
of  other  and  independent  evidence  of  the  alleged  partnership  ;  but 
his  declarations  as  to  where  he  bought  the  goods,  or  a  portion  of 
them,  or  on  whose  account,  being  merely  narrative  of  a  past  trans- 
action, do  not  come  witliin  this  principle  ;  and  his  declaration  of 
his  inability  to  induce  the  defendant  to  become  his  surety  for 
a  sum  of  money,  which  he  wished  to  borrow,  is  not  admissible. 
lb.  64. 

29.  Declarations  of  third  person;  admissibility  as  evidence. — The  declara- 

tions of  the  defendant's  brother,  made  to  the  prosecutor  a  few 
days  before  the  commission  of  the  alleged  trespass,  but  not  in  the 
defendant's  presence,  nor  shown  to  have  been  authorized  by  him, 
are  res  inter  alios  actx,  and  not  admissible  as  evidence  against  the 
defendant ;  and  neither  the  relationship  between  the  two  brothers, 
nor  the  fact  that  they  were  in  company  when  the  alleged  trespass 
was  committed,  is  sufficient  to  bring  such  declarations  within  the 
principle  which  governs  the  admissibility  of  tlie  acts  and  declara- 
tions of  conspirators  as  evidence  against  each  other.  Owens  v. 
The  State,  401. 

30.  Declarations  and  conduct  of  conspirators. — In  chargesof  crime  which,^ 

in  their  nature,  may  be  perpetrated  by  more  than  one  guilty  par- 
ticipant, if  there  be  a  previously  formed  purpose  to  commit  the 
offense,  the. acts,  declarations  and  conduct  of  each  conspirator,  in 
promotion  of  the  object  or  purpose  of  such  conspiracy,  or  in  rela- 
tion to  it,  become  tlie  acts,  declarations  and  conduct  of  the 
others,  and  are  competent  evidence  against  them ;  but  the  suffi- 
ciencjf  of  such  evidence  must  be  determined  by  the  jury,  and, 
before  it  can  be  admitted  to  go  to  them,  a  foundation  should  be 
laid,  by  proof  addressed  to  the  court,  prima  facie  sufficient  to  estab- 
lish the  existence  of  such  conspiracy.     McAnally  v.  The  State,  9. 

31.  Dying   declarations  ;  admissibility  of. — Dying  declarations  should 

always  be  received  as  evidence  with  the  greatest  care  and  caution, 
and  the  court  should  rigorously  scrutinize  the  primary  facts  upon 
which  tlieir  admissibility  as  evidence  depends ;  but,  when  these 
primary  facts  are  clearly  and  satisfactorily  shown — that  the  de- 
•  ceased  was  at  the  time  in  extremis,  and  that  he  was  under  a  sense 
of  impending  death — the  evidence  must  be  received,  leaving  the 
jury  to  decide  upon  its  weight  and  credibility.  Kilgore  v.  Tlie 
State,  1. 

32.  Same. — Dying  declarations  are  admissible  as-evidence,  when  made 

under  a  sense  of  impending  dissolution,  although  the  declarant 
may  have  never  expressed  the  conviction  that  he  must  die.  Wills 
V.  The  State,  21. 

33.  Dying  declarations  ;  charge  as  to. — The  deceased  having  been  killed 

by  the  defendant  while  engaged  in  a  hand-to-hand  combat,  one 
having  a  pistol,  and  the  other  a  knife  in  his  hand  ;  the  subsequent 
declaration  of  tlie  deceased,  "/  would  have  gotten  hi)n,  if  he  had  not 
been  too  quickfor  me,"  can  not  be  regarded  as  the  mere  expression 
of  an  opinion  by  him,  but  rather  characteri/.es,  as  matter  of  fact, 
both  the  animus  and  the  avidity  witli  which  he  engaged  in  the  af- 
fray ;  and  having  been  admitted  by  the  court  below  as  dying 
declarations,  a  charge  requested,  instructing  the  jury  that  they 
"  are  authorized  to  consider  the  <lying  declaration  of  the  deceased, 
in  forming  their  conclusions  as  to  what  might  have  influenced  the 
defendant's  mind,  as  to  the  necessity  of  his  strikingor  shooting  for 
the  preservation  of  liis  life,  or  to  save  himself  from  great  boilily 
harm,"  is  improperly  refused.  (Bkickell,  C.  J.,  dissenting.) 
Brown  r.  The  State,  4~8- 

34.  Statement  by  defendant. — The  "statement  as  to  the  facts,"  which 

the  accused  is  permitted  to  make  in  his  own  behalf  (Sess.  Acts 
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1882-83,  pp.  3-4),  though  not  under  oath,  is  in  the  nature  of  evi- 
dence, and  should  not  be  capriciously  rejected  by  the  jury, 
"though  they  may  discard  it  as  unworthy  of  belief,  especially 
when  it  is  in  irreconcilable  conflict  with  thetestiniony  of  disinter- 
ested witnesses  under  oath  ;"  but  the  court  has  no  power  to  disre- 
gard it,  and  is  bound  to  consider  its  evidrntial  tendencies  in  subse- 
quent rulings  on  evidence.     Williamit  v.  The  State,  18. 

Burden,  WefGirT,  and  Sufficiexcv. 

35.  Burden  of  i>roof  as  to  notice. — As  against  tlie  h  ilders  of  negotiable 

municipal  lK)nds,  an  averment  of  notice  of  irregularities  in  their 
issue  whicii  would  invalidate  them,  though  necessary  in  a  bill 
which  seeks  to  enjoin  their  collection,  is  negative  in  its  cliaracter, 
and  doe-'  not  impose  on  the  complainants  the  omi»  of  proving  no- 
tice.    The  Staler.  City  Council  of  yfontgomery,  326. 

36.  Same,  as  to  limitation  of  partner's  authority. — Any  private  agree- 

ment between  partners,  or  limitation  ])laced  on  the  authority  of 
the  partner  by  whom  the  business  is  conducted,  is  of  no  avail 
against  a  creditor  who  has  contracted  in  ignorance  of  it ;  and  the 
o«?t.s  of  showing  notice  or  knowledge  of  such  agreement  or  limita- 
tion is  on  the  partner  who  disputes  his  liability  on  au  ace  nint  con- 
tracted within  the  scope  of  the  partnership.  Humes  v.  O'Bryan  dc 
]Va,shinf/ton,  ()4- 

37.  Same,  as  to  consideration  of  conveyance  assailed  for  frond. — When 

an  existing  creditor  attacks  as  fraudulent  a  conveyance  executed 
by  his  debtor,  and  assails  the  consideration  as  simulaied  and  ficti- 
tious, the  onus  is  on  the  grantee  to  prove  an  alequUe  vahiable  con- 
sideration to  support  the  conveyanc,  and  its  recit  ils  are  not  evi- 
dence in  Iws  favor  as  against  the  complainant.  Zdnicker  v.  Brig- 
ham  <t-  Co.,  598;  also,  Vincent  v.  The  Slate,  274- 

38.  Same;  consi'leration  and  recitals  of  mortgage. — When  the  instrument, 

a  specific  execution  of  which  is  souglit,  is  in  the  form  of  a  mort- 
gage to  secure  the  payment  of  a  debt  particularly  describ'-d,  its  re- 
citals are  pr/wa  /Vic»V  evidence  of  the  existence  of  the  debt,  and 
cast  on  the  mortgagor  the  onus  of  disproving  them.  lioneif  v. 
Moss,  390. 

39.  Burden  of  proof  as  to  negligence. — In  an  action  against  a  railroad 

Cftmpany,  to  recover  damages  for  injuries  to  sto(-'k,  when  the  fact 
of  injury  by  the  defendant  or  its  servants  has  been  shown,  a  prima 
facie  case  is  made  out  for  the  plaintiff,  and  the  onus  is  then  cast  on 
the  defendant  "  to  acquit  itself  of  negligence,  or  to  show  a  compli- 
ance with  the  statute;"  that  is,  if  the  injury  occurred  at  one  of  the 
places  specified  in  the  statute,  and  under  tlie  circumstances  there- 
in detailed,  a  com))liance  with  the  requisitions  of  the  statute  must 
be  shown  ;  and  if  under  other  circumstances,  the  evidence  must  be 
sufficient  to  satisfy  the  jury  that  it  occurred  without  such  negli- 
gence as,  under  tlie  general  law  governing  the  doctrine  of  negli- 
gence, would  render  the  defendant  liable.  Railroad.  Company  v. 
Barjliss,  150. 

40.  Trespass;  burden  of  proof  as  to ercuse. — "Legal   cause,    or   lawful 

excuse"  for  the  alleged  trespass,  is  defensive  matter,  which  the 
prosecution  is  not  required  to  negative,  but  which  must  be  affirma- 
tively proved  by  the  defendant,  unless  the  testimony  which  proves 
the  act  also  proves  the  excuse.     Owens  r.  The  State,  401. 

41.  Trial  of  right  of  property;  burden  of  proof . — In  this  a'ction,the  plain- 

tiffin  the  process  is  the  actor,  and  the  onus  is  on  him  to  show  the 
levy  of  vali<l  process  in  his  own  favor,  and  to  adduce  prima  facie 
evidence  of  the  ownership  of  the  property  by  the  defendant  in  the 
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process ;  and  until  he  has  done  this,  the  chiimant  is  not  required 
to  adduce  any  evidence.     Jackson  v.  Bain,  328. 

42.  Burden  and  sufficiency  of  proof  in  chancery. — The  onus  of  proof  rest- 

ing on  the  complainant  to  establish  his  case,  if  the  evidence  ad- 
duced is  doubtful,  or  in  equipoise,  he  is  not  entitled  to  a  decree. 
Evans,  File,  Porter  &  Co.  v.  Winston,  349. 

43.  Presumption  arising  from  failure  of  proof . — When  a  party   has  the 

means  and  opportunity  to  prove  a  material  fact,  and  fails  or  neg- 
lects to  prove  it,  it  is  a  fair  and  just  presumption  that  the  fact  does 
not  exist.'    Honey  v.  Moss,  390. 

44.  Testimony   of   party's   own  witness. — As    a  general    rule,   a   party 

can  not  impeach  the  general  reputation  ur  credibility  of  a  wit- 
ness introduced  by  him ;  yet  it  can  not  be  asserted,  as  matter  of 
law,  that  the  testimony  of  a  witness  must  always  be  taken  most 
strongly  against  the  party  by  whom  he  was  introduced.  Coleman 
V.  Siler,  435. 

45.  Charge    as   to    sufficiency  of. — In    a    criminal  case,    a  char'ge    re- 

quested in  these  words,  "  A  probability  of  the  defendant's  inno- 
cence is  a  just  foundation  for  a  reasonable  doubt  of  his  guilt,  and 
therefore  for  his  acquittal,"  asserts  a  correct  proposition,  audits 
refusal  is  an  error  which  will  work  a  reversal  of  the  judgment. 
(Colien  V.  The  State,  50  Ala.  108,  is  irreconcilable  with  Williams  v. 
The  State,  52  Ala.  411,  but  it  asserts  the  correct  rule.)  Bain  v.  The 
State,  38. 

46.  Weight  and  effect  of  testimony  when  ^^unreasonable  and  improbable." 

Wliether  the  testimony  of  a  witness  "  is  unreasonable  and  improb- 
able," is  a  question  for  the  jury;  and  even  if  the  testimony  is  "un- 
reasonable and  improbable,"  it  does  not  follow,  as  matter  of  law, 
that  the  jury  must  disbt-lieve  it.     Ross  v.  The  State,  532. 

47.  Corroborative  evidence;  when  necessary. — Corroborative  evidence,  as 

necessary  to  authorize  a  conviction  on  the  testimony  of  a  single 
witness,  is  only  required  when  that  witness  is  an  accumplice 
(Code,  §  4895) ;  and  when  the  jury  is  left  in  doubt  as  to  whether 
the  witness  was  in  fact  an  accomplice,  while  such  doubt  may  be 
considered  by  them  in  weighing  his  testimony,  the  case  is  not 
within  the  statute.     lb.  532. 

48.  Flight,  and  proximity  to  scene  of  crime,  as  evidence  corroborating  ac- 

complice.— The  fact  of  flight,  by  a  person  accused  or  suspected  of 
crime,  has  of  itself  some  probative  force  as  a  criminating  circum- 
stance; and  when  it  appears  that  tiie  crime  was  cotninited  at  a 
very  unseasonable  hour  in  the  middle  of  the  night,  promimity  to 
the  scene,  and  opportunity  for  committing  it,  are  circumstances 
"tending  t(j  connect  the  accused  with  iis  commission"  (Code, 
§4895),  as  tliose  words  are  used  in  the  statute  forl)idding  a  convic- 
tion of  felony  on  the  uncorroborated  testimony  of  an  accomplice. 
lb.  53£. 

49.  Perjury  ;   sufficiency  of    evidence. — To    authorize    a  conviction    for 

perjury,  there  must  be  two  witnesses,  or  one  witness  with  strong 
corroboration ;  and  when  the  perjury  charged  consists  of  alleged 
false  testimony  given  under  oath  as  a  witness  on  atrial  for  perjury, 
while  it  is  competent  for  the  prosecution  to  prove  contradictory 
statements,  as  to  the  same  facts,  made  by  the  defendant  when  ex- 
amine<l  as  a  witness  before  the  grand  jury,  a  conviction  can  not 
be  had  on  proof  of  these  former  statements,  unless  their  truth  is 
substantiated  by  otlier  evidence.     Peterson  v.  The  State,  34- 

Matters  JuniciALLV   Known. 

50.  Annuity  Tables. — In  calculating  the  value  of  the  wife's  inchoate  or 

contingent  right  of  dower  in  her  husband's  lands,  which  can  only 
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be  done  with  any  accuracy  by  a  computation  based  on  what  are 
commonly  called  "Annuity  Tables,"  the  "American  Table  of  Mor- 
tality" being  now  regarded  aw  the  orthodox  standard  throughout 
the  United  States,  judicial  notice  thereof  may  be  taken  by  the 
chancellor,  or  by  the  register  on  a  reference.  Gordon,  Jiankin  & 
Co.  V.   Tweedy,  2S2. 

51.  Contested  election. — The  contested  election  l)etween  Gen.  J.  Wheeler 

and  Col,  W.  M.  Lowe,  as  member  of  Conjiress  from  the  8th  dis- 
trict of  Alabama,  at  the  general  election  held  in  November,  1880, 
"is-  public,  oflicial  liistory,  of  which  the  <ourt  takes  judicial  no- 
tice."    L'-u'i.a  V.  Brnton,  S17. 

52.  Capii city  of  railroad  car. — The  courts  can  not  take  judicial  knowl- 

edge of  the  rule  for  the  measurement  of  corn  in  the  shuck,  nor 
declare  that  a  railroad  car  twenty-six  feet  long,  eijjht  feet  wide,  and 
four  feet  high,  can  not  hold  tiiree  hundred  bushels  of  corn  in  the 
shuck.     S.  ot  X.  Ala.  Railroad  Co.  v.  Wood,  449. 

53.  Planting   and  growth  of  crojis. — The  court  takes  judicial  notice  of 

facts  which  are  matters  of  common  knowledge, — "so  common  that 
all  persons  must  V)e  presumed  to  be  cognizant  of  them;"  as,  that 
a  crop  of  cotton  has  been  planted,  and  was  growing  but  immature 
on  the  13th  May,  and  that  it  was  still  immature  on  the  20th  June. 
Loeh  tC*  Trf/7  r.  Richardson,  Sll. 

Ob.jections. 

54.  Objection  to  question  and  answer. — When  a  question  calls  for  irrele- 

vant or  illegal  evidence,  and  the  answer  to  it  is  illegal  or  irrelevant, 
an  objection  to  the  question  is  sufiicient  to  exclude  the  answer; 
but,  where  the  answer  is  not  strictly  responsive  to  the  question, 
though  apparently  suggested  by  it,  the  objection  to  tlu-  (juestion 
iloes  not  cover  the  independent  matter  thus  elicited.  Railroad  Co. 
V.  Bay  I  ins,  150, 
55.'  Evidence  admissible  for  one  purpose  only. — When  evidence  is  admit- 
ted which  is  competent  for  one  purpose,  if  the  party  against  whom 
it  is  admitted  fears  injury  from  its  consideration  for  any  other  pur- 
pose, he  should  ask  a  ciuirge  limiting  its  operation.  [Vith  v.  The 
State,  21. 

56.  Error  without  injury  in  admission  of  eridence. — The  admission  of  evi- 

dence which  is  at  the  tuut'prima  facie  ina<lniis.sible,  is  error  without 
injury,  when  the  record  shows  that  its  relevancy  or  admissibility 
was  established  by  evidence  subsequently  introduced.  Belmont 
Coal  A  Railroad  Co.  v.  Smith,  iiOG. 

57.  Waiver  of  objection  to  incompetency. — When  the  plaintiff  is  an  incom- 

petent witness  for  himself,  under  the  statute  (Code,  §  3058),  the 
parties  in  adverse  interest,  in  such  case,  may  waive  all  objection 
to  the  comjjetency  of  the  plaintifT's  testimonv;  but  the  objection 
is  not  waived  by  merely  filinjr  cross-interrogatories,  after  first  ob- 
jecling  to  his  competency.     Goodlett  v.  Kelly,  21S. 

58.  Presumption  iti  favor  (f  judgment. — When  an  exception  is  reserved  to 

the  exclusion  of  evi<ience,  which  is  not  set  out,  and  the  relevancy 
and  materiality  of  which  are  not  shown,  this  court  will  presume 
that  it  was  properly  rejected.     Perry  v.  Banner  d'  Co.,  485. 

Pakol  asi)  Writte.v. 

59.  Parol  agreement  varying  writing. — The  terms  of  a  written  agreement 

can  not  be  varied  by  proof  of  a  contemporaneous  verbal  agreement, 
though  a  subsequent  verbal  agreement  might  be  proved.  Coleman 
V.  Siler,  435. 

60.  Merger  of  parol  stipulations  in  writing. — When  a  contract  is  reduced 

to  writing,  executed  by  one  party  and  accepted  by  the  other,  the 


680  INDEX. 

lS.\IDEl!iCE— Continued. 

\viitin<r  becomes,  in  the  absence  of  fraud  or  mistake,  the  -sole 
memorial  and  expositor  of  the  terms  of  the  contract,  and  all  prior 
verbal  stipulations  are  merged  in  it.     Pettns  v.  McKinney,  108. 

61.  Same. — When  a  contract  is  reduced  to  writing,  the  written  memorial 

becomes  the  sole  expositor  of  its  terms,  and  all  antecedent  nego- 
tiations and  agreements  are  merged  in  it ;  and  oral  evidence  of 
such  antecedent  negotiations  and  agreements  can  not,  in  the  ab- 
sence of  fraud  or  mistake,  be  received  to  contradict  the  recitals  of 
the  writing.     Mdhile  Life  Ins.  Co.  v.  Prueit,  487. 

62.  Same;  as  to  terms  of  policy  of  insurance. — This  rule  applies  to  a  pol- 

icy of  life-insurance,  and  forbids  the  admission  of  oral  evidence  to 
contradict  or  vary  the  terms  of  the  policy,  as  to  the  time  or  place 
at  which  the  annual  premiums  are  payable,  the  consequences  of 
non-payment  on  the  day  specified,  and  other  material  stipulations 
therein  expressed.     lb.  487 . 

63.  Parol  evidence  e.vplnininjrecei'pt. — A  receipt  given  on  the  payment 

of  money,  whatever  may  be  its  terms,  is  open  to  explanation  or 
contradiction  by  parol  evidence;  and  any  misdescription,  or  de- 
fective description  of  the  debt,  on  which  the  payment  was  made, 
may  be  corrected  or  supplied  by  parol  evidence.  Cowan  &  Co.  v. 
Sapp,  44- 

64.  Parol  evidence  varying  indorsement. — An  indorsement  of  a  promis- 

sory ndte  is  a  <ontract  of  defined  legal  operation  and  effect,  and 
can  not  be  varied  by  proof  of  a  contemporaneous  verbal  agreement 
between  the  parties,  not  incorporated  in  it.  Preston  &  Co.  v.  El- 
linyton.  133. 

65.  Parol  evidence  as  to  warranty  or  fraud. — In  actions  ex  contractu, 

brought  for  an  alleged  breach  of  contract  of  warranty,  oral  proof 
of  a  warranty  is  not  admissilile ;  but,  where  the  action  is  e.r  delicto, 
based  on  the  tort  or  deception  practiced  by  tlic  false  warranty,  the 
ride  is  otherwise,  and  parol  «>vidence  is  admissible  to  show  that 
the  contract  was  induced  by  an  oral  \\arranty,  which  was  known 
by  the  party  making  it  to  be  false,  and  Avhicli  was  marie  tor  the 
purpose  of  deceiving  the  other  party.     Tabor  v.  Peters.  90. 

66.  P'iral  evidence  as  to  consideration  of  writing. — A  landlord  having 

procured  a  merchant  to  make  statutory  advances  to  one  of  his  ten- 
ants, from  whom  a  crop-lien  note  was  taken  by  the  merchant,  and 
having  executed  to  the  merchant  a  writing  in  these  words,  "I 
hereby  agree  and  obligate  [myself]  to  bear  half  tlie  loss,  provided 
the  crop  doetj  not  pay  said  F.  [merchant]  five  hundred  dollars,  for 
furnishing  J.  ami  his  hands  during  the  year  1879;"  parol  evidence 
is  admissible,  to  show  that  the  consideration  of  the  writing  was 
the  agreement  and  promise  of  F.  to  furnish  supplies  to  said  J.  to 
the  ainoimt  of  live  iiundred  df)llars.     Foster  v.  Napier,  303. 

67.  Parol    evidence    identifying    premises    suld. — When    the    jiremises 

conveyed  are  described  in  the  deed  as  "  IjOt  No.  2,  of  Square  No. 
8,  in  the  town  of  R.,  bein<:  twenty  feet  in  front,  and  running  back 
one  hundred  and  ten  feet,"  and  it  is  sliown  that  tiie  lot  is  in  fact 
thirty  feet  front,  parol  evidence  is  admissil)le  to  show  tliatthe  part 
sold  and  intended  to  be  conveyed,  and  of-  whicii  passession  was 
delivered  to  the  grantee,  was  the  twenty  feet  front  on  tin;  east  side 
of  the  lot.     Sikesv.  Shows,  382. 

Primary  and  Secondary. 

68.  Proof  of  transfer  of  certificates  of  railroad  stock. — The  holder  of  cer- 

tificates of  railroad  stock  may  relv  on  his  possession,  as  prima  facie 
evidence  of  his  ownership;  and  if  he  undertakes  to  prove  title  bj' 
writt(!n  transfer,  the  books  of  the  company  are  the  best  evidence 
of  it;  but,  on  proof  of  the  fact  that  the  books  are  in  another  State, 
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beyond  the  jurisdiction  of  the  court,  secondary  evidence  of  the 
transfer  is  admissible.     Gordon, Rankin  &  Co.  v.  Twerdy,  282. 

Variance. 

69.  Assignment  of  lease. — In  an  action  for  rent  reserved  by  a  written 

lease,  a  sole  plaintiff  suing  as  the  assignee,  a  recovery  can  not  be 
had  on  proof  of  an  assignment  to  a  partnershij)  of  which  he  is  a 
member.     \[c}tiUan  r.  Otis,  560. 

70.  Action  on  hand. — In  an  action  on  an  injunction  bond,  brought  by  T. 

as  sole  plaintiff",  the  complaint  averring  that  the  condition  of  the 
bond  was  that  the  obligors  "  would  pay  plaintiff  all  such  damages 
as  he  may  sustain  l)y  the  suing  out  of  said  injunction,"  and  that 
they  have  failed  "  to  ])ay  hhn  the  damages  he  has  sustained;"  a 
bond  payable  to  B.  and  T.  jointly,  and  conditioned  to  pay  them  the 
damages  they  uiight  sustain,  ia  not  admissible  as  evidence,  the 
variance  being  material  and  fatal.     Washington  v.  Ti)nherlake,259. 

71.  Action  on  the  case  ;  landinrd\<t  Hen  for  rent  or  advances. — Under  a 

complaint  claiming  damages  for  the  defendant's  sale  and  conver- 
sion of  a  crop  raised  <in  rented  lands,  with  knowledge  of  plaintiff's 
statutory  lien  as  landlord  for  rent,  whereby  the  lien  was  destroyed 
and  lost,  a  recovery  can  not  be  had  on  proof  of  a  statutory  lien 
for  advances.     Coleman  v.  Siler,  ^.fe. 

72.  Action  against  roiionon  carrier  for  loss  of  goods. — In  an  action  against 

a  railroad  company  as  a  common  carrier,  for  the  loss  of  goods,  the 
complaint  being  in  the  form  prescribed  by  the  Code  (Form No.  13, 
p.  703),  a  recovery  can  not  be  had  on  proof  of  a  loss  which  oc- 
curred after  the  ilefendant's  duty  and  liability  as  a  carrier  had 
terminated,  and  while  tlie  goods  had  been  left  in  its  custody  as  a 
warehousc-mai'.     Kennedy  Brothers  v.  M.  cO  (V.  Kallroad  Co.,  .^.30. 

73.  Bribery;  admissibility  as  evidence,  of  writing  containing  offer. — The 

offer  to  the  juror  having  l)een  made  in  writing,  which  was  proved 
to  have  been  delivered  by  his  request  to  the  juror,  and  to  which 
his  named  was  signed,  but  not  spelled  as  in  the  indictment, — as 
Carethers,  instead  of  Carnther.f;  the  writing  is  pro})erly  allowed  to 
go  to  the  jury,  notwithstanding  the  discrepancy,  and  although  it 
was  not  addressed  to  the  juror  bv  name,  and  did  not  offer  to  work 
for  him.     lb.  406. 

74.  Indorsements  oj*  indictment ;  variance  in  spelling  foreman's  name. 

When  the  record  affirmatively  shows  that  the  indictment  was  re- 
turned into  court,  indorsed  and  tiled,  as  required  by  the  statute 
(Code,  §  4821),  a  variance  in  the  spelling  of  tlie  foreman's  name, 
as  conied  in  the  indorsements,  is  immaterial,  when  the  names  are 
strictly  idem  sonans.     Jackson  v.  Thr  State,  26.  •■ 

75.  Misnomer,  and  variance. — The  names  Booth  and  Boothe  are  strictly 

idem  sonans.     lb,  26. 

EXECUTION. 

1.  Sale  of  lands  under  e.reculion,  after  death  of  defendant. — A  sale  of 

lands  under  execution,  or  other  legal  process,  issued  after  the 
death  of  the  defendant  in  the  writ,  is  a  nullity,  and  passes  no  title 
to  the  i)urchaser,  unless,  as  authorized  by  statute  (Code,  §  3213), 
a  lien  was  acquired  and  kept  alive  during  his  life,  without  the 
lapse  of  an  entire  term.     Sims  v.  Eslava,  6!>4. 

2.  Claim  of  e.remption  to  property  levied  on,  and  contest  thereof ;  effect 

on  lien  of  e.recution. — ^NVhen  a  claim  of  exemption  is  interposecl  to 
property  on  which  an  execution  has  been  levied,  and  the  tlaim  is 
contested  by  the  plaintitl",  the  lien  of  the  execution,  by  express 
statutory  provision  (Code,  §  2iS35),  is  neither  destroyed  n(ir  im- 
paired "  by  the  pendency  of  such  contest,  nor  by  its  termination, 
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if  found  in  favor  of  the  plaintiff;"  but  a  termination  and  abate- 
ment of  the  contest  bj'  the  death  of  the  claimant  is  not  within 
the  terms  of  the  statute.     lb.  694. 

3.  Quashing  execution  ;   ivhat  grounds  are  available. — On   motion   to 

quash  or  supersede  an  execution,  which  follows  a  judgment  or 
decree  regular  on  its  face,  only  facts  which  have  occurred  since 
the  rendition  of  the  jildguient  or  decree  are  available,  or  antece- 
dent facts  which  show  fraud  in  it,  or  a  want  of  jurisdiction  appa- 
rent on  the  record.     Werborn  v.  Pinney,  591. 

4.  Same;  conclusiveness  of  probate  decree. — A  decree  being  rendered 

against  an  executor,  on  final  settlement  of  his  accounts,  and 
affirmed  by  this  court  on  appeal,  an  execution  issued  on  such 
decree  can  not  be  quashed  or  superseded,  on  the  ground  that  the 
court  had  no  jurisdiction  of  the  settlement,  because  the  will,  of 
record  in  that  court  by  probate,  involved  trusts  which  were  cogni- 
zable exclusively  in  a  court  of  equity.     lb.  591. 

5.  Setting  aside  sale'  under.  e.recuiion;  remedy  at  law,  and  in  equity. 

Wlien  a  sale  of  lands  under  execution  at  law  is  impeached,  be- 
cause of  mere  error  in  the  process,  or  on  account  of  some  error  at- 
tending its  execution,  the  court  from  which  tlie  process  issued  has 
exclusive  jurisdiction  to  set  aside  the  sale  ;  but,  if  fraud  or  illegality 
attends  the  sale,  or  ii  hai  been  followed  b}^  the  execution  of  a  con- 
veyance casting  a  cloud  upon  the  title,  a  court  of  equity  has  juris- 
diction concurrent  with  the  Court  of  law  to  set  it  aside.  Cowan  & 
Co.  V.  Sapp,  44- 

6.  Same,  on  ground  that  judgment  was  in  fact  satisfied. — If  the  judg- 

ment was  in  fact  satisfied  at  the  time  of  the  sale  under  execution, 
the  court  from  which  the  process  issued  has  undoubted  jurisdic- 
tion to  set  aside  the  sale ;  but,  if  the  process  is  regular  on  its  face, 
and  the  sale  is  followed  by  a  regular  conveyance  to  the  plaintiff  in 
execution  as  the  purchaser,  the  fact  of  payment  resting  in  parol,  a 
court  of  equity  will  intervene,  at  the  instance  of  the  defendant  in 
possession,  set  aside  the  sale,  and  cancel  the  conveyance  as  a  cloud 
on  the  title.     Ih.  44-  ' 

7.  Same;  diligence  required  of  plaintiff. — A   party   who   seeks  to  set 

aside  a  sale  under  legal  process,  whether  by  motion  in  the  court 
from  which  the  process  issued,  or  by  bill  in  equity,  nuist  act 
promptly,  or  must  satisfactorily  explain  any  unreasonable  delay ; 
but  no  time  can  he  definitely  fixed,  within  which  the  application 
must  !>e  made,  since  the  proceeding  is  of  an  equitable  nature,  de- 
pendent upon  equitable  principles,  and  necessarily  governed  b^'  the 
varying  facts  of  eai'h  particular  case.  (Doubting  the  correctness 
of  the  general  rule  declared  in  Abercrombie  v.  Conner,  10  Ala.  296.) 
lb.  44. 

8.  Same. — In  this  case,  more  than, three  years  after  the  sale  having 

elapsed  before  the  bill  was  filed  to  set  it  aside,  the  delay  was  held 
sufficiently  explained  by  proof  of  the  facts,  that  the  payment  of 
the  judgn'ient  was  made  to  the  plaintifi"  in  Nashville,  Tennessee, 
on  the  same  daj'  the  land  was  here  sold  under  execution,  and  that 
he  made  no  effort  to  recover  possession,  as  purchaser  at  the  sale, 
until  about  six  months  before  the  bill  was  filed.     lb.  44- 

EXECUTORS  AND  ADMfMSTRATORS. 

1.  Validih/  of  limited  grant  of  administration. — A  grant  of  letters  of  ad- 
ministration, which  recites  that  A.  B.  "  is  hereby  appointed  the 
legal  administrator  of  the  said  C-  E.,  decea.sed,  for  the  special  pur- 
pose of  conducting  a  suit  at  law  instituted  by  the  said  C.  E.,"  par- 
ticularly di'scrihing  it,  is  not  void  on  its  face;  and  it  is  not  neces- 
sary that  the  record  slioidd  affirmatively  show  that  there  was  then 
a  vacancy  in  the  administration.      Wolffe  v.  Eberlein,  99. 


INDEX.  683 

EXECUTORS  AND  ADMINISTRATORS— C'oniinwerf. 

2.  Validifi/  of  grant,  and  expirntUm  of  office,  on  collateral  attack. — The 

granting  of  the  order  of  sale,  on  the  petition  of  a  person  chiiniing 
to  he  the  achninistrator,  involves  a  judicial  determination  of  the 
fact  that  he  is  such  administrator;  and  the  heirs  can  not  impeach 
the  sale,  on  such  collateral  proceetling,  on  the  ground  that  his  ap- 
pointment was  invalid,  or  that  his  oflice  had  expired.  }fay  v. 
Marks,  249. 

3.  Administrator^ s  ttatatory  anthorilij  to  complete  and  gather  crop. — An 

administrator  has  statutory  authority  "  to  complete  and  gather"  a 
crop  planted  and  commenced  by  the  decedent  while  in  life 
(Code,  §§  2439-40),  which  necessarilyincludes  the  incidental  power 
to  pi-ocure.and  furnish  means  necessary  to  that  eml ;  and  the  crop 
thus  mi'de  becomes  assets  of  thei'State,  "  the  expanses  of  the  plan- 
tation being  deducted  therefrom."     LoebA  Weilr.  Iiichnrd.<ort,3Il. 

4.  Same;   expensea  of  crop;   rent  and  advances  ;  exemption  to  widow. 

Where  the  intestate  had  executed  a  note  and  mortgnge  on  his  crop, 
to  be  grown  on  rented  lands,  with  other  personal  property,  for  ad- 
vances to  be  made  to  enable  hin»  to  make  the  crop,  and  died  while 
the  crop  was  growing  but  immature ;  and  one  of  the  mortgagees 
thereupon  took  out  letters  of  administration  on  ids  estate,  an<l  com- 
pleted and  gathered  the  crop  with  moneys  furnished  by  them  ;  he 
has  the  right  to  reimburse  himself  out  of  the  first  proceeds  of  the 
crops,  but  not  under  the  mortgage,  for  the  moneys  thus  furnished 
and  expended ;  and  must  then  pay  the  rent,  if  any  is  <lue,  and  the 
debt  for  advances  made  to  the  intestate  himself  under  the  mort- 
gage; and  these  debts  are  paramount  to  the  willow's  right  of  ex- 
emption in  the  personal  assets  of  the  estate.     lb.  .Til. 

5.  Testamentary  poner  to  executors  to  sell  lands  ;  hoiv  e.rercised,  at  com- 

mon lair. — At  common  law,  a  naked  power  to  sell,  lands,  or  to  do 
any  other  act,  given  by  will  to  persons  named  as  executors,  could 
only  be  exercised  by  the  joint  act  of  ail,  and  did  not  survive  ;  but, 
if  the  power  was  coupled  with  an  interest,  it  was  caijjd^le  of  exe- 
cution by  the  executors  who  qualified,  or  the  survivor  of  them  ;  and 
if  a  power  of  .sab' was  given  to  executors  as  such,  and  not  nomi- 
natim,  it  might  be  exercised  by  the  qualifying  or  surviving  execu- 
tor, unless  the  will  expressly  pointed  to  a  joint  execution.  If  there 
was  H  devise  to  executors  by  name,  with  <lirections  to  sell,  the  de- 
scent to  the  heir  was  intercepted,  the  title  passed  to  the  donees, 
coupling  an  interest  with  the  ))ower.  and  the  power  might  be  ex- 
ercised hy  the  executors  who  qualified,  or  the  survivor  of  them; 
but.  under  a  devise  that  executors  should  sell  lands,  the  descent  to 
the  heir  was  not  intercepted,  no  estate  juissed  to  thf>  executors, 
and  the  naked  power  of  sale  conferred  on  thein  could  only  be  ex- 
ercised by  the  joint  act  of  all.     Robinson  v.  Allison,  254. 

6.  Same;  under  statutory  proriswns. — To  obviate  the   inconvenience 

found  to  result  from  these  common-law  rules,  it  is  now  provided 
by  statute  that,  when  lands  art  devised  tosmcral  executors  to  sell, 
or  a  naked  power  of  sale  is  given  to  them  by  will,  the  power  may 
be  exercised  by  those  who  qualify  or  are  acting,  the  survivor  or 
survivors  of  them  (Code,  ^  2'_'1S) ;  and  in  d'-termining  whether  a 

Eower  is  nakvd  (incapable  of  other  than  a  jointexecution),  or  may 
e  executeil  by  the  qualifie<l.  acting  or  surviving  executors,  the  in- 
tention of  the  testator,  as  collected  from  the  whole  will,  nuist  con- 
trol, the  power  being  construed  with  greater  or  less  latitude  with 
reference  to  that  intent.     lb.  ~-'>4- 

7.  Same;  in  this  case. — "Where  the  testator  aj)pointi'd   his  widow,  his 

son  and  his  son-in-law  as  executors  of  his  will,  made  a  s})ecitic  de; 
vise  and  bequest  to  his  widow  and  children  and  added  a  clause  in 
these  words :  "My  youngest  child* having  heretofore  attained  the 
age  of  twenty-one  years,  I  do  not  desire  that  my  estate,  or  any  part 
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of  it,  should  be  kept  together  any  longer  than  may  be  necessary 
for  a  convenient  and  equitable  division.  I  authorize  my  executrix 
and  execmtors  to  sell  any  part  of  my  estate,  directed  to  be  divided 
among  my  wife  and  children,  if  it  be  found  necessary  to  effect  an 
equitable  division  ;  and  such  sales  may  be  made  at  either  public  or 
private  sale,  and  upon  such  terms  as  my  executrix  and  executors 
may  deem  most  advantageous  to  the  devisees  and  legatees  thereof ; 
good  security  being  required  of  the  purchasers  for  all  deferred  pay- 
ments, and  if  lands  be  sold,  liens  to  be  reserved  on  the  lands  sold, 
to  be  conveyed  to  the  purchaser  by  my  executrix  or  executors,  or 
such  of  them  as  may  be  in  office  as  such."  Held,  that  the  will 
conferred  a  discretionarj'  power  to  sell,  which  could  only  be  exe- 
cuted by  the  joint  act  and  concurrence  of  the  executrix  and  execu- 
tors, and  couid  not  be  exercised  by  the  sole  executor  who  qualified. 
Ih.  25Jf. 

8.  Testampniary  trusts  ;  jurisdiction  of  Probate  and  Chancery  Courts. 
The  Probate  Court  has  no  jurisdiction  to  enforce  and  settle  a  trust 
created  by  will ;  but,  when  such  trust  is  conferred  upon  the  exec- 
utor, and  distinct  executorial  duties  are  also  <levolved  upon  him 
by  the  will,  that  court,  while  declining  to  take  cognizance  of  the 
trust,  may  settle  all  matters  which  pertain  only  to  the  executorial 
duties  and  office;  unless  the  duties  of  the  trust  are  attached  to  the 
executorial  offit;e  or  character,  and  are  so  inseparably  blended  and 
mingled  with  the  executorial  duties  that  they  can  not  be  distin- 
guished from  each  other ;  in  which  case,  if  the  trustee  has  accepted 
and  undertaken  the  duties  of  the  trust,  the  Probate  Court  has  no 
jurisdiction  to  execute  the  will,  and  the  parties  will  be  remitted  to 
the  Chancery  Court.     Hinson  v.  Williamson,  ISO. 

-9.  Testamentary  power  ;  by  whom  executed. — A  power  conferred  by  will, 
implying  personal  confidence  in  the  donee,  can  only  be  exercised 
by  the  person  nameil ;  and  if  he  disclaims,  or  refuses  to  execute  the 
trust,  tlie  power  will  be  considered  as  revoked  and  absolutely  an- 
nulled,    lb.  180. 

10.  Will   authorizing  executrix  to  keep  estate  together,    and  buy  or  sell 

property  at  discretion,  construed  as  creating  personal  trust. — Where 
the  testator  appointed  his  widow  as  executrix,  and  relieved  her 
from  giving  bond  ;  directed  that  his  estate  should  be  kept  together 
"  undei-  her  absolute  power  and  control,  she  having  full  power  to 
purchase  or  sell  any  property  she  may  think  proper,  so  long  as  she 
remains  a  widow ;"  that  the  annual  profits  of  the  estate  should  be 
invested  by  her  in  making  purchases  of  property  at  her  discretion, 
to  be  distributed  among  the  children  so  as  to  equalize  their  dis- 
tributive shares;  and  made  provision  for  the  immediate  distribu- 
tion of  the  estate,  in  the  event  oi  her  death  or  marriage  ;  held,  that 
the  will  imposed  upon  the  widow  a  personal  trust  in  the  matter  of 
keeping  the  estate  together,  which  was  capable  of  execution  by 
her  alone ;  and  she  having  refused  to  a(;cept  the  trust,  or  qualify  as 
executrix,  the  Probate  Court  could  not  confer  on  administrators  de 
bonis  non  the  power  to  execute  it.     lb.  ISO. 

11.  Keeping  estate  together  under  order  of  court. — When  an  estate  is  kept 

together  under  an  order  of  the  Probate  Court  (Code,  ^2602),  the 
administrator  has  no  autlxirity  to  keep  up  the  family  establish- 
ment, and  to  support  the  family  at  the  expense  of  the  estate  ;  but 
the  reasonable  expenses  of  the  several  members  of  the  family,  on 
a  basis  corresi)OU(ling  with  their  fortune  and  conditi(m  in  life, 
shonlil  be  (thargod  against  each  separately  as  incurred  by  them, 
and  not  in  .sorWo  against  the  estate.     lb.  ISO. 

12.  Slime;  authority  of  administrator,  and  compensation  for  extra  services. 

Such  authority  to  ket^p  the  estate  together  carries  with  it  the  inci- 
dental power  to  employ  all  ordinary  means  which  are  necessary 
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and  proper  to  effectuate  the  express  power ;  hence,  all  expendi- 
tures reasonably  necessary  to  cultivate  the  plantation,  make,  gath- 
er, and  dispose  of  the  crops,  should  be  allowed,  including,  prob- 
ably, a  fair  compensation  to  tlie  administrator  for  his  services  in 
these  matters.     Ih.  180. 

13.  Keeping  estate  together  irithout  autltorifif  ;  election  by  distributees ;  in- 

terest on  re)its. — When  an  administrator  keeps  an  estate  together 
without  an  order  of  court,  and  without  authority  under  the  will, 
the  distributees  may,  at  the-ir  election,  either  take  the  profits,  or 
charge  him  with  rent  for  the  use  of  the  property;  if  they  elect  to 
take  the  profits,  an  allowance  must  be  made  to  the  administrator 
for  all  reasonable  expenses  incurred  in  making  them;  and  if  they 
elect  to  ciiarge  him  with  the  rents,  interest  thereon  must  be  com- 
puted against  him.     lb.  180. 

14.  Liahilittj  of  aduiinistrators  for  acts  and  defaults  of  each  other. — When 

two  administrators  give  a  joint  bond,  and  make  a  joint  application 
to  the  court  for  an  order  to  keep  the  estate  together  (one  of  them 
advancing  moneys,  from  time  to  time,  to  carry  on  the  business  of 
the  plantation.  whic;h  was  conducted  under  the  immediate  manage- 
ment of  the  other,  and  receiving  a  portion  of  the  crops  raised),  and 
jointly  account  on  their  partial  settlements  with  the  court; 
they  are  jointly  liable,  as  co-principals,  to  account  for  the  profits 
of  the  farming  business  so  carried  on,  withoilt  regard  to  tht?  par- 
ticular part  or  sum  received  by  each  ;  and  in  such  case,  a  final  set- 
•  tlement  in  the  Prob?ite  Court,  made  by  the  surviving  administra- 
tor, while  it  might  operate  as  a  tlischarge  of  the  liability  of  the  de- 
ceased as  surety  on  the  joint  administration  bond,  would  not  affect 
his  liability  as  co-principal  on  account  of  his  participation  in  any 
devastavit  committed  by  the  survivor  during  their  joint  adminis- 
tration,    lb.  180. 

15.  Same. — When  executors  act  separately,  and  do  not  become  bound 

for  each  other  by  the  execution  of  a  joint  bond,  each  has  an  equal 
right  to  receive  the  assets  of  the  estate,  whether  money,  or  any 
other  kind  of  cluittels;  and  one  is  not  responsible  for  a  derastavit 
committed  by  the  other,  unless  he  has  in  some  way  contributed 
thereto,  or  has  made  himself  liable  by  his  gross  negligence.  Knight 
V.  Haynie,  54^. 

16.  Same. — An  executor  who  is  merely  passive,  by  not  obstructing  his 

co-executor  in  receiving  the  assets,  and  who  does  not  himself  con- 
cur in  the  application  of  them,  is  not  responsible  for  theni ;  but, 
when  one  receives  assets,  and  pays  them  over,  voluntarily  and  un- 
necessarily, to  his  co-executor,  by  whom  they  are  embezzled  or 
lost,  he  who  so  paid  them  over  is  answerable  with  the  other,  unless 
he  can  show  a  sufficient  excuse ;  and  in  the  case  of  several  execu- 
tors, who  by  agreement  divide  the  claims  of  the  estate  among 
themselves  for  collection,  each  returning  a  separate  inventory,  each 
is  liable  for  the  wliole,  because  the  receipts  of  each  are  pursuant  to 
the  agreement  between  them.     Ih.  54'2. 

17.  Dtity  and  liability  of  e.iecutor  who  is  also  administrator  of  debtor's 

estate. — When  an  executor  becomes  also  the  administrator  of  the 
estate  of  a  deceased  debtor  to  his  testator,  and  receives  assets 
sufficient  to  pay  the  debt,  both  estates  being  solvent,  it  is  his  duty 
at  once  to  make  the  application;  and* he  is  not  discharged  from 
liability  by  paying  it  over  to  his  co-executor,  pursuant  to  an  agree- 
ment between  them  for  dividing  the  collection  of  the  assets,  par- 
ticularly when  the  habits,  health,  and  pecuniary  circumstances  of 
such  co-executor  should  have  awakened  inquiry  on  his  part. 
lb.  542. 

18.  Objection  to  credit  claimed  by  administrator. — When  an  administrator, 

on  final  settlement  of  his  accounts,  claims  a  credit  for  an  account 
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held  by  him  against  his  intestate,  part  of  which  is  barred  by  the 
statute  of  limitations,  an  objection  to  its  allowance,  not  limited  to 
the  part  which  is  barred,  but  addressed  to  the  entire  account,  may 
be  overruled  entirely ;  and  the  same  rule  applies  to  an  objection 
to  the  allowance  of  interest  on  the  account,  when  part  of  it  is  a 
proper  charge.     Robertson  v.  Black,  S22. 

EXEMPTIONS. 

1.  Against  what  debts  alloired. — The  claim  of  the  State  against  a  default- 

ing public  officer  arises  from  both  a  tort  and  a  crime,  and  no  ex- 
emption of  property  can  be  claimed  or  allowed  against  it.  Vincent 
V.  The  State,  274. 

2.  By  what  law  detcDinned. — As  against  the  claims  of  creditors,  the 

right  to  a  homestead  exemption  must  be  determined  by  the  law 
which  was  of  force  when  the  debt  was  created,  or  the  liability  in- 
curred.    Cochran  v.  Miller,  50. 

3.  TT7(o  entitled  to  in  1859. — Under  the  laws  which  were  of  force  in  1859, 

a  homestead  exemption  was  only  reserved  to  a  debtor  who  was 
the  head  of  a  family  (Rev.  Code,  §  2880) ;  and  an  unmarried  man, 
having  no  inmare  of  his  house  dependent  on  him,  was  not  the 
head  of  a  family,  though  he  had  hired  servants  or  laborers  in  his 
employment.     lb.  50. 

4.  Occupancy  of  homestead. — As  a  general  rule,  subject  to  statutory 

exceptions,  occupancy  is  essential  to  support  a  right  of  homestead 
exemption  ;  and  this  occupancy  must  exist  at  the  time  when,  but 
for  it,  the  lien  sought  to  be  enforced  Avould  attach  to  the  property. 
Scaifev.  Argill,473. 

5.  Lease  of  homestead ;  whether  an  abandonment  or  not. — Under  the 

statute  which  declares  that  a  leasing  of  the  homestead,  "for  a 
period  of  not  more  than  twelve  months  at  any  one  time,  shall  not 
be  deemed  an  abandonment  of  it"  (Code,  §2843),  a  lease  for  a 
term  of  twelve  months  is  auth(jrized,  or  for  several  terms  aggre- 
gating not  more  than  twelve  months ;  but,  if  the  owner  does  not 
resume  possession  at  the  expiration  of  the  twelve  months,  and  has 
put  it  out  of  his  power  to  do  so  by  making  a  new  lease  to  cora- 
•  mence  at  the  expiration  of  the  first,  the  right  of  homestead  ex- 
emption is  forfeited  and  lost.     lb.  473. 

6.  Widow's  right  of  homestead  exemption;  alienation  of  homestead. — The 

widow's  right  of  homestead  exemption,  under  the  provisions  of 
the  constitution  of  1868,  is  the  right  to  remain  in  the  occupancy  of 
the  homestead  of  her  deceased  husband  during  her  life ;  and  this 
right  she  may  abandon,  and  does  abandon,  as  against  the  heir,  by 
an  alienation  to  another  person.     Barber  r.  Williams,  331. 

7  Same;  who  may  contest. — When  a  widow  files  her  petition  in  the  Pro- 
bate Court,  claiming  and  asking  the  allotment  of  a  homestead  in 
the  lands  of  her  decea.sed  husband,  her  right  may  be  contested  by 
the  i)ersonal  representative  of  the  husband,  or  by  any  person  in 
adverse  interest  (Code,  §  2841) ;  but  the  object  and  purpose  of  the 
statutory  contest  is  to  separate  the  homestead  lands  from  the  lands 
subject  to  administration,  and  the  title  is  not  involved  ;  nor  can  a 
mortgagee  propounil  his  interest,  and  try  tlie  validity  and  priority 
of  his  mortgage  as  against  the  widow's  claim  of  homestead,  either 
in  the  Probate  Court,  or  in  the  Circuit  Court  on  certificate  from  the 
Probate  Court.     Coffey  v.  Joseph,  271. 

8.  Contest  of  claim  of  homestead  exemption;  where  tried. — When  objec- 
tions are  filed  by  the  administrator  to  the  widow's  claim  of  a  home- 
stead exemption,  or  to  the  allotment  thereof  made  by  commis- 
sioners appointed  by  the  Probate  Court,  that  court  has  no  power 
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to  try  the  issue  (Code,  §§  2838,  2841),  but  should  certify  it  to  the 
Circuit  Court  for  trial.  Cochran's  Adm'r  r.  SorreU,  310. 
9.  Exemplion  of  personal  .propert;/,  in  favor  of  n:idoiv  ;  priority  over 
other  claims. — The  claim  of  the  surviving  widow  to  an  exemption 
of  personal  property  in  the  estate  of  her  deceased  husband,  as 
secured  to  her  by  statute  (Code,  §^  2825-2(3),  is  paramount  to  the 
rights  of  the  })ersonal  representative  for  tlie  general  purposes  of 
administration,  and  to  preferred  debts  of  the  estate;  but  it  does 
not  override  liens  created  by  law,  or  by  tlie  contract  of  the  husband 
while  in  life.     Loeb  &  Weil  v.  Richardson,  311. 

10.  Same;  expenses  of  crop;  rent  and  advances. — Where  the  intestate 

had  execiited  a  note  and  mortgage  on  his  crop,  to  be  grown  on 
rented  lands,  with  other  personal  property,  for  advances  to.  be 
made  to  enable  him  to  make  the  crop,  and  died  while  the  crop 
was  growing  but  immature;  and  one  of  the  mortgagees  thereupon 
took  out  letters  of  administration  on  his  estate,  and  completed  and 
gathered  tlie  crop  with  moneys  furnished  by  them ;  he  has  the 
right  to  reimburse  himself  out  of  the  first  pmccetls  of  the  crops, 
but  not  under  the  mortgage,  for  the  moneys  thus  furnished  and 
expended  ;  and  must  then  pay  the  rent,  if  any  is  due,  and  the 
debt  for  advances  made  to  the  intestate  him.-*elf  under  the  mort- 
gage; and  these  debts  are  paramount  to  tlie  widow's  right  of  ex- 
emption in  the  personal  assets  of  the  estate.  ,  lb.  311. 

11.  When  ividaiv,  claiming  exempt  personal  j>ropert ij ,  may  come  into  equity. 

"  The  court  will  not  say  there  may  not  be  cases  in  which  equity 
would  interfere,  at  the  instance  of  the  widow,  to  enable  her  to 
make  her  selection  of  exempt  personal  {)roperty  and  have  it  made 
available  ;"  but,  when  her  bill  fails  to  show  any  remissness,  undue 
delay,  o;"  other  dereliction  of  duty  on  the  part  of  the  administrator, 
it  is  without  equity.     Ih.  312. 

12.  Claim  of  exemption;  when  and  how  made. — ^A  claim  of  property  as 

exempt  from  levy  and  sale  under  execution,  or  other  legal  process, 
may  be  asserted  in  either  ont?  of  two  ways :  Jst,  brforr  the  levj'  or 
seizure  under  legal  process,  by  a  declaration  in  writing,  describing 
the  property  so  chumed,  verified  by  oath,  and  filed  for  record  in  the 
office  of  the  probate  jxid'je  (Code,  §  2828 ) ;  2d ,  after  the  levy  or  seizure 
under  legal  process,  bj'  a  similar  claim  in  writing,  and  under  oath, 
"  ivhich  must  be  lodyed  with  the  officer  makiny  the  levy  "  (lb.  §  2834) ; 
an«l  if  not  asserted  in  one  or  the  other  of  these  two  modes,  the 
claim  is  waived.     Wright  v.  Grahfelder  ct  Co.,  400. 

13.  Same;  after  execution  of  forthcoming  bond. — When  no  declaration 

and  claim  has  been  filed  prior  to  a  levy,  and  the  defendant  is  in 
possession  of  the  property  under  a  forthcoming  bond,  "it  may 
admit  of  cpiestion  whether  a  valid  claim  of  exemption  can  be  in- 
terposed "  while  the  propertv  .so  remains  in  his  pos.session.  Possi- 
bly, the  proper  practice  would  be  to  first  surrender  the  property, 
in  (iiscliarge  of  the  bond,  and  then  make  the  affidavit  of  claim; 
but  .this  is  not  decided.     Ih.  4^0. 

14.  Claivi  of  exemption  to  vroperty  levied  on,  and  contest  thereof;  effect  on 

lien  of  execution. — When  a  claim  of  exemption  is  interposed  to 
property  on  which  an  execution  has  l)oen  levied,  and  the  claim  is 
contested  by  the  plaintiff,  the  lien  of  the  execution,  by  express 
statutory  provision  (Code,  §  2835),  is  neither  destroyed  nor  im- 
paired "by  the  pendency  of  such  contest, nor  by  its  termination, 
if  found  in  favor  of  the  plaintifT;"  but  a  termination  and  abate- 
ment of  the  contest  by  the  death  of  the  claimant  is  not  within  the 
terms  of  the  statute.     Hims  v.  Eslava,  594. 

15.  Claim  of  exemption  by  answer  in  chancery. — When  the  original  an- 

swer sets  up  an  insufficient  claim  of  exemption,  its  defects  may  be 
remedied  by  amendment ;  and  an  amended  claim  of  exemption, 
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allowed  by  the  chancellor,  will  be  treated  by  this  court,  if  neces- 
sary, as  an  amendment  of  the  answer.  Zelnicker  v.  Brigham  (Sc 
Co',  598. 

FORCIBLE  ENTRY,  AND  UNLAWFUL  DETAINER. 

1. '  Who  may  maintain  action. — An  action  for  forcible  entrj^  and  detainer 
is  purely  possessory,  the  question  of  title  not  being  involved,  and 
can  not  be  maintained  by  a  person  who  has  not  liad  prior  posses- 
sion.     Weldon  v.  Schlosser,  355. 

2.  What  is  forcible  entry,  or  unlaivful  refusal  to  surrender  possession. 

The  degree  of  force,  or  the  particular  wrongful  acts  necessary  to 
support  the  action,  are  defined  by  the  statutes  giving  and  regulat- 
ing the  remedy  (Code,  §  3696 ;  Sess.  Acts  1878-9,  p.  49) ;  and  among 
these  are,  "entering  peaceably,  and  then  by  unlawful  refusal  keep- 
ing the  party  out  of  possession  ;"  and  when  there  is  any  evidence 
of  such  refusal,  the  plaintiff's  prior  possession  not  being  denied, 
the  question  of  its  sufficiency  is  properly  submitted  to  the  jury. 
lb.  355. 

3.  Evidence  of  title,  or  right  to  possession. — The  defendant  having  en- 

tered peaceably,  not  denying  the  fact  of  plaintiff's  prior  possession, 
but  claiming  under  an  entry  certificate  as  a  homestead,  he  can  not 
adduce  evidence  of  such  entry  and  certificate,  for  the  purpose  of 
showing  that  his  subsequent  refusal  to  surrender  the  possession  on 
demand  was  not  unlawful.     lb.  355. 

4.  Injunction  of  judgment  in  unlauful  detainer,  but  not  writ  of  restitu- 

tion.— The  unsuccessful  defendant  in  an  action  of  unlawful  detainer, 
having  taken  aii  appeal  to  the  Circuit  Court,  and  then  filed  a  bill 
in  equity  to  correct  an  alleged  mistake  in  his  lease,  may  restrain 
the  further  prosecution  of  the  action  at  law  until  the  determina- 
tion of  the  suit  in  equity ;  but,  not  having  given  a  supersedeas 
bond  (Code,  §  3711),  the  issue  of  a  writ  of  restitution  on  the  judg- 
ment will  not  be  enjoined  in  the  meantime.  Bobbins  v.  Battle 
House  Company,  499. 

FORGERY.     See  Criminal  Law,  27-29. 

FRAUD. 

1.  When  misrepresentations  constitute  fraud. — A  misrepresentation  of  a 

material  fact  by  the  vendor  of  a  chattel,  made  at  the  time  of  the 
sale,  or  pending  the  negotiations,  on  which  the  purchaser  has  the 
right  to  rely,  and  on  which  he  does  in  fact  rely,  is  a  fraud,  and  fur- 
nishes a  cause  of  action  to  the  purchaser,  or  a  ground  of  defense 
to  an  action  for  the  purchase-money.     Tabor  v.  Peters,  90. 

2.  Fraud,  as  ciception  to  statute  of  limitations. — An  infant  remainder- 

man under  a  deed,  residing  from  infancy  with  the  trustee  as  a 
meml)er  of  his  family,  and  being  kept  in  ignorance  of  the  trust 
and  h«r  rights  under  it,  until  the  discovery  and  surrender  of  the 
deed  on  the  death  of  the  trustee,  is  allowed  twelve  months  after 
such  discovery  within  which  to  file  a  bill  for  an  account  of  rents 
and  profits  received  (Code,  §  3242),  if  the  statute  of  limitations  be 
applicable  tf)  the  case  ;  and  she  is  not  chargeable  with  construct- 
ive notice  of  the  deed,  under  such  cinnimstances,  because  it  had 
been  duly  recorded  many  years  before.  McCarthy  v.  McCarthy, 
546. 

3.  As  to  equitable  relief  against  fraud,  see  Chancery,  1,  2,  5-8. 
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1.  Promise  to  answer  for  debt  or  default  of  another. — A  lanfllord  liaving 
procured  a  merchant  to  make  statutory  advances  to  one  of  his  ten- 
ants, from  whom  a  crop-lien  note  was  taken  by  tlie  merchant,  and 
having  executed  to  the  merchant  a  writing  in  tliese  words,  "  I 
hereby  agree  and  obligate  [myself]  to  bear  half  the  loss,  provided 
the  crop  does  not  pay  said  F.  [merchant]  Ave  hundred  dollars,  for 
furnishing  J.  and  his  hands  during  the  year  1870;"  such  writing  is 
void  (Code,  §  2121),  being  a  promise  to  answer  for  the  debt  or  de- 
fault of  iinother,  and  not  expressing  on  its  face  the  consideration 
on  which  it  was  founded.     Foster  v.  Napier,  393. 

FRAUDULENT  CONVEYANCES, 

1.  Voluntary  conveyance ;  validity  as  against  creditors,  and  burden  of 

proof  (IS  to  consideration. — A  person  who  is  indebted,  or  on  whom 
rests  a  legal  liability,  can  not  make  a  gift,  or  voluntary  conveyance 
of  property,  which  will  be  upheld  against  such  pre-existing  debt 
or  liability  ;  and  when  the  creditor  seeks  to  reach  and  condemn  the 
property  so  conveyed,  the  onus  is  on  the  grantee  to  show  that  the 
conveyance  is  supported  by  a  sufficient  valuable  consideration. 
Vincent  v.  The  State,  21  A. 

2.  Deed  constructively  fraudulent,  but  standing  as  security  for  indemni- 

ty of  grardee;  liability  for  rents,  and  allowance  for  improvements  and 
ta.ves. — A  conveyance  being  held  constructively  fraudulent  at  tJie 
suit  of  creditors,  but  allowed  to  stand  as  a  valid  security  for  the 
reimbursement  or  indemnity  of  the  grantee,  to  the  extent  of  the 
consideration  actually  paid;  on  the  statement  of  the  account,  he  is 
chargeable  with  rents  during  his  possession,  and  is  entitled  to  a 
credit  for  the  value  of  permanent  improvements  erected  by  him 
before  (but  not  after)  the  filing  of  the  bill,  and  for  all  taxes  paid, 
whetiier  before  or  after  the  bill  was  filed.  Gordon,  Rankin  ct  Co. 
V.  Tweedy,  232. 

3.  Burden  of  proof  as  to  consideration  of  conveyance  assailed  for  fraud. 

When  an  existing  creditor  attacks  as  fraudulent  a  conveyance  exe- 
cuted by  his  debtor,  and  assails  the  consideration  as  simulated  and 
fictitious,  the  onii^  is  on  the  grantfte  to  prove  an  adequate  valuable 
consideration  to  support  the  conveyance,  and  its  recitals  are  not  evi- 
dence in  his  favor  as  against  the  complainant.  Zelnicker  v.  Brig- 
ham  d:  Co.,  598. 

4.  When  creditor  without  lien  may  come  into  equity,  to  set  aside  sale  or 

conveyance  on  ground  of  fraud. — The  statute  authorizing  a  creditor 
without  a  lien  to  file  a  bill  in  equity  "to  subject  to  the  payment  of 
his  debt  any  property  which  has  been  fraudulently  transferred,  or 
attempted  to  be  fraudulently  conveyed  by  his  debtor"  (Code,  § 
3886),  is  not  confined  to  cases  in  wliich  a  discovery  is  sought;  nor 
is  it  necessary  that  the  bill  shall  ask  a  discovery,  or  conform  to  the 
requisites  of  a  bill  for  discovery.    lb.  598. 

5.  Fraudulent  sale  of  goods;  general  assignment. — A  sale  of  his  entire 

stock  of  goods  by  an  embarrassed  or  insolvent  debtor  to  one  of  his 
creditors,  in  satisfaction  of  a  debt  admitted  to  be  valid,  is  not 
fraudulent  as  against  other  creditors,  when  there  is  no  secret  trust 
or  reservation  of  a  benefit  to  the  debtor ;  nor  can  such  a  convey- 
ance be  declared  and  enforced  as  a  general  assignment  at  the  in- 
stance of  the  other  creditors.  Heyer  Brothers  v.  Bromberg  Broth- 
ers, 524. 

6.  Assignment  by  insolvent  debtor,  giving  preference  to  individual  over 

partnership  creditors. — An  insolvent  aebtor,  in  making  an  assign- 
ment of  all  his  property,  may  devote  his  individual  property  pri- 
marily to  the  payment  of  his  individual  debts.     Evaris,  Fite,  Por- 
ter tt  Co.  V.  Winston,  349. 
44 
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GAMING  CONTRACTS. 

1.  Action  for  money  paid  on  wager ;  statutory  provisions. — The  statute 

declaring  all  gambling  contracts  void,  and  giving  an  action  to  re- 
cover back  money  paid  on  them  (Code,  §  2131),  applies  only  to 
actions  between  the  parties  to  such  contracts,  and  does  not  affect 
actions  against  stakeholders.     Lewis  v.  Bruton,  317. 

2.  Action  against  stakeholder,  for  money  deposited  on  wager  ;  lies  when. 

When  money  is  deposited  with  a  stakeholder,  on  a  wager,  either 
party  may  withdraw  from  the  illegal  transaction,  and  demand  the 
return  of  his  money,  at  any  time  before  it  has  been  paid  over  to 
the  winner  after  the  result  is  ascertained  ;  and  the  loser  maj*  main- 
tain an  action  against  the  stakeholder,  if  the  latter  pays  the  money 
to  the  winner  after  notice  by  the  loser  not  to  pay  it.     Ih.  <il7'. 

3.  Same. — The  w^ager  being  on  the  result  of  a  congressional  election  in 

a  particular  district,  a  payment  bj^  the  stakeholder  to  the  supposed 
winner  after  the  result  of  the  election  is  "generally  known,"  or 
"  publicly  announced,"  but  before  the  issue  of  an  official  certifi- 
cate by  the  proper  officer,  is  premature,  and  is  no  defense  to  a  sub- 
sequent action  by  the  loser,  who,  before  the  issue  of  the  certificate, 
notified  the  stakeholder  not  to  paj' ;  but,  it  seems,  the  stakeholder 
may  safely  pay  over  the  money  after  the  official  announcement  of 
the  result,  without  waiting  for  the  decision  of  an  uncertain  contest. 
Ih.  317. 

4.  Sufficiency  of  complaint. — In  an  action  against  a  stakeholder,  to  re- 

cover money  deposited  on  a  wager,  and  by  him  paid  over  to  the 
supposed  winner,  it  is  not  necessary  that  the  complaint  should, 
by  its  averments,  negative  the  fact  that  the  money  was  so  paid 
before  notice  not  to  pay,  that  being  defensive  matter  nierelv. 
lb.  317. 

GARNISHMENT.     See  Attachment,  5,  6. 

GRAND  JURY.     See  Criminal  Law,  48,  49. 

HOMESTEAD.     See  Exemptions. 

HOMICIDE.     See  Criminal  Law,  32-41. 

HUSBAND  AND  WIFE. 

1.  Wife^s  statutory  estate ;  increa.se  of  domestic  animals. — The  increase 

or  ofr8i)ring  of  u  jiieslic  animals,  belonging  to  the  wife's  statutory 
estate,  also  form  a  part  of  the  corpus,  and  belong  to  her.  Walker 
V.  Ivey,  475. 

2.  Wife's  earnings. — The  earnings  of  the  wife  belong  to  the  husband, 

but  he  may  repudiate  his  right  to  them,  and  allow  the  wife  to  re- 
tain them  as  her  own  ;  and  when  he  does  so,  not  being  in  debt,  his 
subseciuent  creditors  can  not  reach  and  subject  them  to  the  satis- 
faction of  their  debts.     Wing  v.  Roswald,  34G. 

3.  Same,  commingled  with  funds  belonging  to  statutory  estate;  not,  reached 

by  garnishment  against  borrower. — When  a  promissory  note  is  taken 
for  money  loaned,  whether  payable  to  tlie  wife  directly,  or  to  the 
husband  as  her  agent,  a  creditor  of  the  husband  can  not  reach  and 
subject  any  part  of  the  debt,  by  garnishment  against  the  maker  of 
the  note,  because  a  part  of  the  money  arose  from  the  separate 
earnings  of  the  wife,  and  were  mingled  with  other  moneys  belong- 
ing to  her  statutory  estate.     Flournoy  tt*  Epping  v.  Owens,  446. 

4.  Rents  and  profits  of  wife's  statutory  estate. — If  the  husband  receives 

the  rents  and  profits  of  lands  belonging  to  his  wife's  statutory  es- 
tate, and  uses  or  converts  th^m  to  his  own  use,  he  is  under  no  ob- 
ligation to  account  to  the  wife  for  them,  and  a  re-payment  to  her 
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would  be  fraudulent  and  void  as  against  his  existing  creditors ; 
but  he  may  refuse  to  receive  such  rents  and  profits,  and  may  allow 
the  wife  to  invest  them  in  property  in  her  own  name ;  whereby 
they  would  become  a  part  of  the  corpus  of  her  statutory  estate, 
ana  the  property  could  not  be  subjected  to  the  husband's  debts. 
Wing  V.  Rosuald,  340. 

5.  Renunciatioii.  by  husband  of  right  to  income  and  profits  of  wife's  prop- 

erti). — The  court  will  not  affirm  that  the  husband  may  not  re- 
nounce, in  favor  of  the  wife,  his  statutory  right  to  control  and  dis- 
pose of  the  income  and  profits  of  the  wife's  statutory  property,  or 
invest  them  primarily  for  her  benefit ;  but  such  renunciation,  to 
•  prevail  against  the  claims  of  his  creditors,  must  be  made  before 
the  income  accrued,  or  before  it  was  used  or  invested.  Vincent  v. 
The  State,  274. 

6.  Conversion  of  wife's  property  by  husband. — If  the  husband  converts 

the  corpus  of  his  wife's  statutory  estate,  either  by  investing  it  in 
property  in  his  own  name,  or  by  otherwise  using  it  for  his  own 
purposes,  he  thereby  becomes  indebted  to  her,  and  may  convey  to 
her,  in  payment  of  such  indebtedness,  either  the  property  so  pur- 
chased, or  other  property  of  value  not  materially  disproportionate ; 
but  this  principle  does  not  extend  to  the  income  and  profits  of  the 
funds  or  property  so  used  and  converted,  as  to  which  he  is  under 
no  obligation  to  account  to  the  wife,  her  heirs,  or  legal  representa- 
tives (Code,  §  2706),  and  which  will  not  support  a  subsequent  con- 
veyance to  the  wife  as  against  his  prior  creditors.     iS.  274. 

7.  Equitable  estate  of  married  woman;  priority  of  liens  among  creditors. 

In  charging  the  equitable  estate  of  a  married  woman  with  her  con- 
tracts and  engagements,  a  court  of  equit)^  does  not  proceed  on  the 
theory  that  they  are  valid  and  operative  as  appointments  or  appro- 
priations by  her  of  so  much  of  her  estate  as  may  be  necessary  to 
satisfy  them,  but  on  the  i^rinciple  of  her  i)resumed  intention  to  do 
a  valid  act,  and  therefore  to  charge  the  estate  which  she  has  full 
capacity  to  charge  ;  but  her  contracts  do  not  create  a  lien  or  charge 
on  any  specific  property,  such  as  is  created  by  the  filing  of  a  bill 
in  equity  ;  and  when  bills  are  filed  by  several  creditors,  seeking  to 
charge  and  condemn  the  same  property,  the  priority  of  their  liens 
is  determined  by  the  time  when  their  respective  bills  were  filed, 
and  not  by  the  time  when  their  debts  were  created.  Masson  v. 
Turner,  513. 

8.  Rents  and  profits  of  wife's  equitable  estate. — As  to  her  equitable  sep- 

arate estate,  a  married  woman  is  regarded  as  a  femme  xoh',  and 
has  the  same  power  and  dominion  over  the  rents  and  profits  as 
over  the  corpus ;  although  her  husband  is  her  trustee,  when  no 
other  trustee  is  appointed  by  the  instrument  creating  the  estate, 
and  must  sue  at  law  for  the  recovery  of  the  property.  Crockett  v. 
Lille,  301. 

9.  Saine ;  presumption  of  gift  to  husband. — The  wife  may  make  a  gift 

to  her  husband  of  property  belonging  to  her  equitable  estate, 
whether  it  be  part  of  the  coi-pus,  or  of  "the  rents  and  income ;  and 
when  she  permits  him  to  collect  and  recieive  the  rents,  and  use  or 
convert  them  to  his  own  use  during  the  coverture,  a  gift  of  them 
to  him  will  be  presumed  after  the  lapse  of  a  reasonable  time,  in 
the  absence  of  proof  of  an  express  dissent  on  her  part ;  but,  where 
a  note  is  taken  by  the  husband,  for  the  rent  of  lands  belonging  to 
the  wife's  equitable  estate,  payable  to  himself,  and  is  transferred 
by  him  before  maturity,  the  wife  may  assert  her  right  to  the  rent, 
as  against  the  assignee  of  the  note,  on  the  death  of  the  husband 
before  its  payment  or  maturity ;  and  a  payment  to  her  will  protect 
the  maker  against  an  action  by  the  assignee,  when  it  is  not  shown 
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that  she  had,  during  the  life  of  the  husband,  notice  or  knowledge 
of  the  assignment.  Ih.  301. 
10.  Removal  of  disabilities  of  coverture,  by  decree  of  chancellor  ;  suffi,-  . 
ciencij  of  petition. — To  authorize  and  sustain  a  decree  by  the  chan- 
cellor, in  the  exercise  of  his  statutory  jurisdiction  (Code,  §  2731), 
relieving  a  married  woman  of  the  diabilities  of  coverture  as  to  her 
statutory  or  other  separate  estate,  "so  far  as  to  invest  her  with 
the  right  to  buy,  sell,  hold,  convey  and  mortgage  real  and  personal 
property,  and  to  sue  and  be  sued  as  afemme  sole,"  her  petition  (or 
application)  must  aver  that  she  has  a  separate  estate,  statutory  or 
equitable ;  and  the  want  of  such  an  averment,  it  being  a  jurisdic- 
tional fact,  renders  the  decree  void.  Doe,  ex  dem.  Stoutzv.  Biirke^ 
,     530. 

INDICTMENT.     See  Criminal  Law,  42-47. 

INFANTS.     See  Chancery,  66,  67. 

INSURANCE. 

1.  Policy  of  life-insurance;  conditions  as  to  payment  of  premiums. — A 

policy  of  life-insurance,  in  the  usual  form,  is  not  an  assurance  for 
a  single  year,  with  a  privilege  of  renewal  from  year  to  year,  by 
paying  the  annual  premiums,  but  is  an  entire  contract  of  assurance 
for  life,  subject  to  discontinuance  and  forfeiture  for  non-payment 
of  any  of  the  stipulated  premiums ;  and  while  the  payment  of  the 
annvial  premiums,  on  the  day  specified,  is  not  a  condition  prece- 
dent, the  time  of  payment  is  of  the  essence  of  the  contract,  and 
non-payment  ad  diem  involves  absolute  forfeiture.  Mobile  Life  Ins. 
Co.  r.  Fruett,  4S7. 

2.  Parol  evidence  as  to  terms  of  policy. — The  general  rule  of  law  applies 

to  a  policy  of  life-insurance,  and  forbids  the  admission  of  oral  evi- 
dence to  contradict  or  vary  the  terms  of  the  policy,  as  to  the  time 
or  place  at  which  the  annual  premiums  are  paj'able,  the  conse- 
quences of  non-payment  on  the  day  specified,  and  other  material 
stipulations  therein  expressed.     lb.  487. 

3.  Modification  of  policy  by  subsequent  dealings;  waiver  of  forfeiture. 

In  determining  whether  there  has  been  a  modification  of  the  terms 
of  the  policy  by  subsequent  agreement,  or  a  waiver  of  the  for- 
feiture incurred  by  the  non-payment  of  annual  premiums  on  the 
day  specified,  the  test  is,  whether  the  insurer,  by  his  course  of 
dealing  with  the  assured,  or  by  the  acts  and  declarations  of  his 
authorized  agents,  has  induced  in  the  mind  of  the  assured  an 
,  honest  belief  that  the  terms  and  conditions  of  the  policy,  declaring 
a  forfeiture  in  the  event  of  non-payment  on  the  day  and  in  the 
manner  prescribed,  will  not  be  enforced,  but  that  payment  will  be 
accepted  on  a  subsequent  day,  or  in  a  different  manner ;  and  when 
such  belief  has  been  thus  induced,  and  the  insured  has  acted  on 
it,  the  insurer  will  not  be  allowed  to  insist  on  the  forfeiture. 
lb.  4S7. 

4.  Same;  taking  note  for  premium,  andextending  day  of  payment. — When 

a  promissory,  note  is  accepted  for  the  first  premium,  and  the  day 
of  payment  is  afterwards  extended  by  special  agreement,  these 
facts,  without  more,  do  not  justify  the  inference  by  the  assured 
that  similar  indulgence  will  be  granted  as  to  other  premiums  when 
they  fall  due.  lb.  487. 
6.  Acceptance  of  premium  after  forfeiture.— T\\Q  acceptance  of  a  pre- 
mium by  the  insurer  or  his  authorized  agent,  after  a  forfeiture  has 
been  incurred  by  non-payment  on  the  day  specified,  if  made  with 
knowledge  of  the  facts,  is  a  waiver  of  the  forfeiture ;  but  this  effect 
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can  not  be  attributed  to  the  acceptance  of  a  premium  by  an  a^ent 
of  the  insurer,  after  the  death  of  the  person  assured,  when  it  is 
shown  that  tlie  fact  of  such  death  was  known  to  the  person  who 
made  tiie  payment,  but  was  not  known  or  communicated  to  the 
ajjent.  lb.  4S7. 
6.  Forfeiture  of  policy  on  non-payment  of  premiums  or  interest;  indorse- 
ment as  to  paid-up  value. — An  indorsement  on  a  poHcy  of  hfe- 
insurance  which  states  that,  "in  consideration  of  the  payment  on 
the  within  policy  (f  four  annual  i)remiums,  less  note  for  $169.20, 
given  for  balance  due  on  premium  loans  to  November  11th,  1872, 
said  policy  is  entitled  at  maturity  to  a  ])aid-up  value  of  four-tenths 
of  the  sum  insured,  subject  to  deduction  of  note  above  described, 
interest  upon  which  is  payable  annually  in  advance,"  does  not 
show  the  entire  contract  between  the  parties,  but  is  to  be  construed 
in  connection  with  the  stipulations  contained  in  the  policy  itself ; 
and  one  of  these  stipulations  being  that,  "  in  case  the  assured  shall 
not  pay  the  said  j)remiums  at  or  before  the  date  mentioned  for  the 
payment  thereof,  and  the  interest  annually  on  all  notes  or  credits 
on  account  of  premiums,  until  the  same  are  fully  paid  up,  then 
this  policy  shall  he  void,"  while  another  stipulation  was  that, 
"when  this  policy  shall  cease  or  become  void,  all  payments  made 
thereon  shall  be  forfeited  to  said  company," — neither  the  note  nor 
the  interest  thereon  being  paid,  the  policy  is  forfeited.  Ala.  Gold 
Life  Ins.  Co.  v.  Thomas,  578. 

INTEREST.     See  Executors  and  Administrators,  13;  Usury. 
JUDGMENTS  AND  DECREES. 

1.  Entry  of  judgment  or  decree  on  verdict;  when  properly  dated. — When 

the  probate  of  a  will  is  contested,  and  an  issue  of  devisarit  vel  non 
is  submitted  to  a  jury,  who  find  in  favor  of  the  will,  the  judgment 
of  the  court  necessarily  follows  the  verdict,  as  in  an  action  at  law; 
and  the  verdict  being  rendered  on  Saturday  morning,  while  the 
court  is  in  session,  the  judgment  is  properly  entered  and  dated  as 
of  that  day,  although  the  entry  was  not  actually  made  until  ten 
o'clock  at  night,  after  the  expiration  of  office  hours.  Lanier  v. 
Bussell,  364. 

2.  Amendment  of  judgment  ayainnt  garnishee,  nunc  pro  tunc,  by  reciting 

judgment  against  defendant. — Re-atfirming  the  decision  made  in 
this  case  at  the  last  term,  the  court  holds  that,  in  the  entry  of  a 
final  ju<lgment  against  a  garnishee,  it  is  tiie  duty  of  the  clerk  to 
make  it  recite  the  fact  and  amount  of  the  original  judgment  against 
the  debtor;  and  that  his  failure  to  do  so  is  a  clerical  error,  which 
may  be  corrected  by  amendment,  nunc  pro  tunc,  at  a  subsequent 
term.     3/".  if'.  Railroad  Co.  v.  Whorley,  264. 

3.  Action  on  judgment,  and  assignment  thereof. — A  judgment  is  not  a 

"contract,  express  or  implied,  for  the  payment  of  money,"  within 
the  meaning  of  the  statute  which  requires  an  action  on  such  con- 
tract to  be  brought  in  the  name  of  the  party  really  interested 
(Code,  §  2890) ;  and  an  action  on  it  is  properly  brought,  notwith- 
standing its  assignment,  in  the  name  of  the  original  plaintiff,  and 
revived  in  the  name  of  his  personal  representative.  Wblffe  v. 
Eberlein,  99. 

4.  Estoppel  against  assailing  jud^metit  by  confession. — When  a  judg- 

ment by  confession  in  a  criminal  case  is  improperly  entered  against 
a  surety,  on  a  power  of  attorney  sub.stantially  defective,  and  an 
execution  issued  thereon  is  levied  o«i  his  property,  if  he  then  ob- 
tains a  po.stponement  of  the  sale,  by  proinising  to  pay  a  part  of 
the  judgment  witliin  thirty  days,  and  the' residue  l)y  another  day, 
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he  thereb}"  estops  himself  from  afterwards  assailing  the  validity 
of  the  judgment  on  account  of  the  defective  power  of  attorney. 
Giddens  v.  Crenshaw  County,  471. 

5.  Confession  of  judgment,  as  release  of  errors. — In  a  criminal  case,  the 

confession  of  a  judgment  with  sureties  for  the  fine  and  costs,  as 
authorized  by  statute  (Code,  §§  4454-55),  is  not  a  release  of  errors, 
and  does  not  prejudice  the  rigiit  to  revise  the  judgment  by  appeal 
or  writ  of  error;  though  a  different  rule  is  declared  by  statute 
(76.  §  3945)  in  civil  cases.     Burke  v.  The  State,  399. 

6.  When  decree  is  final. — A  decree  in  chancery  is  final,  when  it  ascer- 

tains all  the  rights  of  the  parties  litigant,  although  there  may  be  a 
reference  to  the  register,  to  ascertain  facts  necessary  for  an  ac- 
count, and  to  state  the  account  between  the  parties.  Cochran  v. 
Miller,  50. 

7.  Same. — A  decree  rendered  under  a  submission  on  pleadings  and 

proof,  granting  relief  to  the  complainant  as  prayed,  is  final,  and 
necessarily  involves  and  implies  the  overruling  of  demurrers  to  the 
bill,  although  thej'^  are  not  overruled  in  terms.     lb.  50. 

8.  Decree  partly  final,  and  partly  interlocutory. — A  decree  may  be  part- 

ly final,  and  partly  interlocutory ;  as  where  it  settles  all  the  equities 
between  the  parties,  and  the  principles  on  which  relief  is  granted, 
but  orders  an  account  to  be  taken,  or  other  proceedings  to  be  had 
to  carry  it  into  effect;  in  which  case,  the  chancellor  can  not,  at  a 
subsequent  term,  alter  the  principles  on  which  relief  was  granted 
(as  to  which  the  decree  is  final),  but  may  modify  or  change  the  in- 
terlocutory directions  for  carrying  it  into  effect;  and  this  court,  on 
appeal,  siied  out  after  the  completion  of  the  statutory  bar,  is  lim- 
ited to  an  inquiry  into  the  regularity  of  the  subsequent  proceed- 
ings, when  they  have  progressed  into  a  final  decree  which  will 
support  an  appeal.     lb.  50. 

9.  Decree  in  chancery  cause  ;  effect  as  against  third  person,  not  party  to 

suit. — A  decree  in  a  chancery  cause,  under  a  bill  filed  by  trustees 
for  directions  as  to  the  rights  of  the  parties  claiming  under  the 
deed,  and  for  a  settlement  of  the  trust,  vestingin  one  of  the  claim- 
ants all  the  right  and  title  of  the  grantor  at  the  time  the  deed  was 
executed,  does  not  affect  tiie  claim  or  title  of  a  third  person,  who 
was  not  a  party  to  the  suit,  and  who  does  not  claim  under  the  deed. 
Ryan  v.  Beard's  Heirs,  306. 

10.  Jadgm.ent  in  statutory  action  establishing  mechanic' s  lien;  conclusive- 

ness as  against  attaching  creditor. — An  attachment  having  been 
levied  on  the  property  after  the  accrual  of  the  mechanic's  lien,  the 
attaching  creditor  may  be  made  a  party  to  the  statutory  action  for 
the  enforcement  of  the  lien,  and  he  will  then  be  bound  by  the 
judgment  rendered  in  that  action  ;  but,  if  he  is  not  made  a  party,  he 
is  not  bound  by  its  recitals  as  to  the  time  when  the  lien  accrued; 
and  the  property  being  sold  under  executions  on  the  judgments 
rendered  in  both  cases,  and  the  money  brought  into  conrt  by  the 
sheriff,  the  records  of  the  two  cases  being  the  only  evidence  before 
the  court,  the  money  is  properly  awarded  to  the  plaintiff  in  theat- 
tachment  ca.se,  whose  attachment  was  levied  before  the  mechanic's 
claim  was  filed  for  record.     Young  &  Co.  v.  Stoutz  tt  Co.,  574- 

11.  De"ree.  in  favor  of  married  woman;  presumption  in  favor  of  regularity. 

The  rendition  of  a  decree,  on  final  settlement  of  an  executor's  ac- 
counts, in  favor  of  a  married  woman  alone,  not  joining  her  hus- 
band, is  only  an  irregularity,  available  on  error;  and  when  the 
question  is  rai.sed  collaterally,  as  <m  motion  to  qnash  an  execution 
issued  on  the  decree,  possibly  the  court  would  presume,  in  order 
to  sustain  the  decree,  that  she  had  been  made  a  free-dealer.  Wer- 
born  V.  Pinney,  591'. 

12.  Judicial  decisions  overruling  former  decisions;  effect  on  titles  and  con- 


INDEX.  695 

JUDGMENTS  AND  DECREES— Co7i<mMed. 

tracts. — When  titles  have  been  acquired,  judgments  rendered,  con- 
tracts performed,  or  transactions  completed,  based  on  judicial  de- 
cisions which  are  afterwards  overruled  or  reversed,  titles  and  rights 
thereby  acquired  are  not  annulled  or  affected  by  such  change  in  the 
judicial  decisions ;  but  this  principle  can  not  be  so  applied  as  to 
require  that  legal  effect  and  operation  shall  be  given  to  a  convey- 
ance according  to  tlie  judicial  decisions  of  this  court  which  were 
of  force  when  it  was  executed,  which  decisions  were  in  conflict 
with  repeated  former  adjudications,  and  have  since  been  expressly 
overruled  by  later  ca^es  declaring  and  re-establishing  the  former 
decisions.  Kelly  v.  Turner,  513. 
13.  Conclusireness  of  probate  decree,  for  sale  of  decedent's  lands.  May 
V.  Marks,  249;' Pollard  v.  Hanrick,  334. 

JURORS  AND  JURY. 

1.  Admission  of  facta ;  not  amounting  to '^vaiver  of  trial  by  jury. — An. 
admission  of  the  facts,  upon  which  a  motion  to  dismiss  the  suit  is 
founded,  is  not  a  waiver  of  a  trial  by  jury,  nor  equivalent  to  an 
agreement  to  substitute  the  court  for  the  jury  as  a  trier  of  the  facts. 
Moore  v.  Helms,  369. 

See,  also.  Criminal  Law,  48-54. 

LANDLORD  AND  TENANT. 

1.  Assignment  of  lease. — In  an  action  for  rent  reserved  by  a  vvritteii 

lease,  a  sole  plaintiff  suing  as  the  assignee,  a  recovery  can  not  be 
had  on  proof  of  an  assignment  to  a  partnership  of  which  he  is  a 
member.     McMillan  v.  Otis,  560. 

2.  E.ctingirishment  of  rent,  by  tripartite  agreement,  between  landlord,  his 

creditor,  and  tenant. — A  tripartite  agreement  between  the  landlord, 
his  creditor,  and  the  tenant  or  lessee,  by  which  the  latter  assumes 
the  landlord's  pre-existing  debt  to  the  amount  of  the  stipulated 
rent  for  the  year,  executing  to  the  creditor  his  negotiable  promis- 
sory notes  secured  by  mortgage,  which  the  creditor  accepts  in  sat- 
isfat;tion,/^ro  tanto,  of  the  landlord's  indebtedness  to  him,  entering 
a  credit  as  for  a  partial  payment,  operates  on  the  principle  of  no- 
vation and  substitution,  and  effects  an  extinguishment  of  the  orig- 
inal debts  between  the  parties.     Comer  v.  Sheehan,  4-^2- 

3.  Lease  of  premises  by  mortgagor. — Under  a  mortgage  of  lands  which 

are  subject  to  an  outstanding  lease,  the  mortgagee  is  regarded  as 
the  assignee  of  tiie  reversion,  and  is  entitled  to  the  rents  past-due 
and  unpaid,  as  well  as  tiiose  afterwards  accruing,  though  the  ten- 
ant is  justified  in  paying  them  to  to  the  mortgagor,  until  they  are 
intercepted  by  notice,  or  proper  legal  proceedings ;  but,  when  the 
*  lease  is  made  by  the  mortgagor  after  the  execution  of  the  mort- 
gage, it  is  not  binding  on  the  mortgagee,  who  may  annul  it  at 
pleasure,  and  eject  the  lessee  as  a  trespasser ;  and  he  can  not  treat 
the  lessee  as  his  tenant,  by  merely  giving  him  notice  to  pay  rent. 
lb.  452. 

4.  Waiver  or  abandonment  of  landlord's  lien  for  rent.— The  landlord's 

lien  on  his  tenant's  crops,  for  rent,  is  not  waived  or  impaired  by 
taking  the  tenant's  note  with  personal  security ;  neitlier  is  it 
waived  or  abandoned  by  his  consent  to  the  removal  of  the  crops 
from  the  premises.     Coleman  v.  Siler,  435. 

5.  Agreement  construed,  as  to  conflicting  claims  of  landlord  and  mer- 

chant making  advances. — Under  a  written  agreement  between  a 
landlord,  claiming  a  statutory  lien  on  his  tenants'  crops  for  rents 
and  advances,  and  a  merchant  claiming  a  statutory  lien  for  ad- 
vances, by  which  it  is  stipulatetl  that  P.,  the  merchant,  "  is  to  get 
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to-day  three  bales  of  cotton  (two  from  Henry,  and  one  from  Na- 
than), less  the  rents,  and  out  of  the  next  lot  of  said  Henry  and 
Nathan  S.  [landlord]  is  to  get  two-thirds,  provided  it  does  not  ex- 
ceed their  indebtedness  to  him  for  the  year  1881,  and  so  on  until 
both  claims  are  settled ;"  the  lien  for  rent  is  expressly  reserved 
and  retained  on  the  three  bales  delivered  to  the  merchant,  and  the 
landlord's  lien  for  advances  is,  by  necessary  implication,  aban- 
doned as  to  those  bales ;  while,  as  to  the  residue  of  the  bales 
raised  b.y  the  tenants  named,  two-thirds  thereof  is  made  subject 
to  his  claim  for  rent  and  advances,  but  onlv  during  the  year  1881. 
lb.  4S5. 

6.  Waiver  of  landlord's  lien  for  advances. — AVhen  a  landlord  agrees 

and  promises,  by  letter  addressed  to  a  merchant,  not  to  make  any 
advances  to  his  tenants  if  the  merchant  will  furnish  them  with 
supplies,  this  necessarily  postpones  and  subordinates  his  lien  for 
any  advances  afterwards  made  to  them,  to  the  merchant's  lien  for 
advances  made  on  the  faith  of  the  letter;  and  in  a  controversy 
between  him  and  a  piirchaser  from  the  merchant,  he  can  not  claim 
to  appropriate  any  part  of  the  proceeds  of  sale  of  the  tenant's  crop 
to  his  lien  for  such  advances,  until  the  merchant's  lien  is  fully  paid 
and  satisfied.     Jb.  4So. 

7.  Contract  between   landlord  and  merchant  furnishing  supplies  to  ten- 

ants; respective  rigliis  and  liens  under. — If  a  merchant  agrees  and 
promises,  at  the  instance  of  the  landlord,  to  make  statutory  ad- 
vances to  his  tenants  to  a  speciiied  amount;  and  the  landlord,  in 
consideration  thereof,  agrees  to  be  responsible  for  the  debt,  and 
transfers  his  rent  contracts  as  collateral  security  for  its  payment; 
the  inerchant  can  not  enforce  this  obligation,  when  it  is  shown  that 
he  failed  to  furnish  supplies  to  the  full  amount  specified  ;  but,  if  he 
complied  fully  with  his  undertaking,  he  would  he  entitled  to  pay- 
ment out  of  the  crops,  in  preference  to  the  landlord's  claim  for 
rents.     Foster  v.  Napier,  393. 

8.  License  to  lessee  to  pass  through  lessor's  lands. — The  lessee  of  rented 

lands,  which  are  accessible  from  the  public  road,  has  nr)  right  to 
use  a  shorter  route  across  the  other  lands  of  tlie  lessor,  without  his 
permission,  express  or  implied;  and  if  such  permission  c<in  bo  im- 
plied from  his  use  of  the  shorter  route  without  objection,  it  is  only 
a  parol  license,  and  revocaV)le  at  pleasure;  and  after  revocation  by 
express  prohibition  or  warning,  the  further  use  of  the  shorter 
route,  by  eitlier  the  lessee  or  his  tenants  and  servants,  is  a  trespass. 
Motes  V.  Bates,  374. 

9.  Landlord's  lien  on  crop  and  attachment  to  enforce  it. — A  landlord's 

lien  on  the  crop  grown  on  rented  lands,  for  rent  and  advances 
(Code,.  §§  3407-72),  is  neither  a.  jus  ad  rem,  nor  a  jus  in,re;  and 
until  he  has  sued  out  a  valid  attachment,  an(l  had  it  levied  on  the 
crops,  he  can  not  recover  in  a  statutorj'  claim  suit  against  a  third 
person.     Jackson  v.  Bain,  328. 

10.  E.itoppel  as  between  landlord  and  tenant. — 'As  a  general  rule,  when  a 

tenant  is  sued  forrent,  or  for  thepossession  on  the  expiration  of  his 
term,  he  can  not  dispute  the  title  of  liis  landlord,  nor  set  up  a  para- 
mount title  in  himself  or  a  third  person  ;  but  he  may  show  that  the 
landlord's  title  has  expired  by  limitation,  or  by  operation  of  law  ,  or 
that  he  accepted  a  lease,  or  attorned  to  the  plaintiff  as  landlord, 
under  a  mistake  of  fact,  and  in  ignorance  that  the  title  was  in  liim- 
self ;  or  that  he  was  induced  to  attorn,  or  to  accept  a  lease,  through 
fraud,  imposition,  or  undue  advantage;  or  that  lu;  has  been  evicted 
T)y  title  paramount.    .Farris  di:  McCurdy  v.  Houston,  162. 

11.  Same — .A  tenant  who  has  entered  under  the  mortgagee,  or  under  an 

assignee  of  the  mortgagee,  can  not  defeat  a  recovery  by  his  land- 
lord, by  showing  the  subsequent  grant  of  letters  of  administration 
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to  himself  on  the  estate  of  the  deceased  mortgagor,  and  the  insol- 
vency of  the  estate,  and  claiming  an  extinguishment  of  the  mort- 
gage debt  by  the  rents  and  profits  received.     Ih.  102. 

12.  Whether  contract  is  sale  or  lease,  purchase  or  tenancy. — A  contract 

may  be  so  framed  as  to  operate  either  as  a  sale  or  as  a  lease — either 
a  purchase  or  a  tenancy  ;  as  in  Collins  v.  Whigham  (58  Ala.  438), 
where  the  contract  was  construed  as  giving  the  ojition  to  the  pur- 
chaser, in  the  first  instance,  to  treat  it  as  a  purchase  or  as  a  lease, 
and,  on  his  failure  to  express  his  election  by  the  day  named,  it  was 
held  that  the  vendor  might  elect.      Wilkivson  v.  Roper,  HO. 

13.  Same. — Wliere  lands  are  convoyed  by  absolute  deed,  with  covenants 

of  warranty,  the  purchaser  giving  his  written  obligation  to  deliver 
twelve  bales  of  cotton  to  the  vendor,  in  annual  installments  of 
four  bales  each,  and  a  mortgage  on  the  land  to  secure  their  pay- 
ment; a  stipulation  in  the  mortgage  in  these  words,  "And  in  case 
of  failure  to  make  the  first  two  payments  on  said  land,  then  we 
agree  and  hereby  promise  to  pay  said  W.  [vendor]  two  bales  of 
cotton  each  year  lor  the  rent  of  said  lands,"  does  not,  of  itself, 
show  that  the  contract  was  a  conditional  sale,  dependent  on  the 
payment  of  the  first  two  obligations  at  maturity,  and,  on  default  of 
such  payment,  operating  only  as  a  lease  from  year  to  year.  But 
the  acts  and  conduct  of  the  parties  under  the  t;ontract,  as  proved 
by  receipts  given  ruid  accepted,  and  other  writings,  show  that  they 
so  understood  and  regarded  it,  or  subsequently  modified  it,  and 
that  the  cotton  delivered  was  paid,  not  as  purchase-money,  but  as 
rent.     lb.  140. 

14.  Action  on  the  case,  for  conversion  of  crop,  with  knowledge  of  lien; 

variance. — Under  a  complaint  claiijiing  damages  for  the  defendant's 
sale  and  conversion  of  a  crop  raised  on  rented  lands,  with  knowl- 
edge of  plaintiff's  statutory  lien  as  landlord  for  rent,  whereby  the 
lien  was  destroyed  and  lost,  a  recovery  can  not  be  had  on  proof 
of  a  statutory  lien  for  advances.     Coleman  v.  Siler,  4'i5. 

LIEN. 

1.  Of  attachment.     See  Attachmknt,  3. 

2.  Of  attorney,  or  solicitor.  .  See  Attorney  at  Law,  1,  2. 

3.  Of  execution.     See  Execution,  2. 

4.  Of  landlord.     See  Landlord  and  Tenant,  4-9. 

5.  Of  mechanic,  or  contractor.     See  Mechanic's  Lien. 

6.  Of  vendor.     See  Vendor  and  PrRciiASER,  9-14. 

LIMITATIONS,  STATUTE  QF. 

1.  As  betiveen  trustee  and  beneficiaries. — The  statutes  of  limitation  do  not 

apply  to  express  trusts,  which  are  peculiarly  and  exclusively  the 
subjects  of  e(}uity  jurisdiction,  the  possession  of  the  trustee  being 
considered  the  posses.'^ion  of  the  cestuis  (jue  tru.st,  and  not  becom- 
ing adverse  until  there  has  has  been  an  oi)en  disavowal  of  the 
trust,  broujiht  home  to  the  knowledge  of  the  beneficiary  with  un- 
•questionable  certainty ;  and  such  a  trust  is  only  barred,  on  the 
doctrine  of  prescription,  by  the  lapse  of  twenty  years.  McCarthy 
V.  McCarthy,  546. 

2.  Fraud,  as  exception  to  statute  of  limitations. — An  infant  remainder- 

man under  a  deed,  residing  from  infancy  with  the  trustee  as  a 
member  of  his  family,  and  being  kept  in  ignorance  of  the  trust 
and  her  rights  under  it,  until  the  discovery  and  surrender  of  the 
deed  on  the  death  of  the  trustee,  is  allowed  twelve  months  after 
such  discovery  within  which  to  file  a  bill  ff)r  an  account  of  rents 
and  profits  received  (Code,  §  3242),  if  the  statute  of  limitations  be 
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applicable  to  the»case ;  and  she  is  not  chargeable  with  construct- 
ive notice  of  tlie  deed,  under  such  circumstances,  because  it  had 
been  duly  recorded  many  years  before.     lb.  546. 

3.  Li)nitation  of  action  against  railroad  company. — A  claim  for  damages 

against  a  railroad  company,  for  stock  killed  or  injured,  is  "barred, 
unless  complaint  is  made  within  six  months  after  such  killing  or 
injury"  (Code,  §  1711) ;  but  a  presentment  of  the  claim  in  writing, 
within  the  six  months,  to  the  president,  treasurer,  superintendent, 
depot-agent,  or  agent  specially  appointed  to  look  after  such  claims, 
is  sufficient  to  avoid  the  bar,  although  suit  is  not  commenced  until 
after  the  lapse  of  six  months.     Railroad  Co.  v.  Bayliss,  150. 

4.  Limitation  of  appeal. — Thirty  days  being  the  limitation  of  an  appeal 

from  a  judgment  or  decree  on  a  cbntest  of  the  probate  of  a  will 
(Code,  §  3954),  an  appeal  sued  out  on  the  5th  April,  from  a  judg- 
ment rendered  on  the  4th  March,  will  be  dismissed  on  motion. 
Lanier  v.  Russell,  364. 
b..  Statute  of  limitations  to  plea  of  set-off- — When  a  set-ofF  is  pleaded, 
and  the  statute  of  limitations  is  replied  thereto,  the  statutory  bar 
is  to  be  computed,  not  to  tlie  commencement  of  the  action,  but  to 
the  time  when  the  plaintitl''s  right  of  action  accrued  (Code,  §2996) ; 
and  if  the  claim  was  then  barred,  it  is  not  a  "  legal  subsisting 
claim,"  and  is  not  available  as  a  set-off.  Washington  v.  Timber- 
lake,  259. 

MALICIOUS  PROSECUTION. 

1.  Action  lies  against  corporation. — An  action  on  the  case  for  a  mali- 

cious prosecution  may  be  maintained  against  a  corporation.  (The 
case  of  Owsley  v.  M.  d-  W.  P.  Railroad  Co.,  37  Ala.  360,  on  this 
point,  is  against  the  weight  of  more  recent  decisions,  and  is  over- 
ruled.)    Jordan  V.  Ala.  Gr.  So.  Railroad  Co.,  85. 

2.  Infancy  of  plaintiff,  not  relevant  evidence. — In  an  action  for  a  mali- 

cious prosecution,  the  fact  tliat  the  plaintiff  was  a  minor  at  the 
time  of  the  as.sault  and  battery  by  him,  on  which  the  prosecution 
was  founded,  is  not  relevant  to  the  issue  of  malice  or^  probable 
cause,  and  is  not  admissible  as  evidence.     Motes  v.  Bates,  374- 

3.  Conduct  of  prosecutor  connected  with  uryest. — The  conduct  and  move- 

ments of  the  prosecutor  on  the  day  of  the  plaintiff's  arrest,  while 
he  was  in  the  custody  of  the  sheriff  and  attempting  to  give  bail, 
are  competent  evidence  for  the  plaintiff,  as  tending  to  show  the  de- 
gree of  interest  on  the  part  of  the  defendant  in  the  prosecution, 
and  bearing  on  the  question  of  an  improper  motive  on  his  part. 
lb.  374. 

MANDAMUS. 

1,  Lies  when. — When  the  chancellor  improperly  sets  aSide  or  modifies, 
at  a  subsequent  term,  a  final  decree  rendered  at  a  former  term,  the 
remedv  is  by  mandamus,  and  an  appeal  does  not  lie.  Cochran  v. 
Miller',  50. 

MARSHALLING  ASSETS.     See  Ciiancekv,  13. 

MARSHALLING  SECURITIES.     See  Chanckkv,  14. 

MECHANIC'S  LIEN. 

1.  Accrual  of ,  and  priority  as  against  attachment. — A  mechanic's  statu- 
tory lien  for  labor  performed,  or  materials  furnished,  accrues  from 
the  time  at  which  the  labor  is  done  or  commenced,  or  the  mate- 
rials are  furnished  (Code,  §§  3440-47) ;  and  if  the  claim  is  properly 
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filed  for  record  within  the  time  prepcribed,  followed  up  by  suit 
within  ninety  days  (§  3454),  and  prosecuted  to  judgment  without 
unnecessary  delay,  the  lien  is  superior  to  that  of  an  attachment 
levied  on  the  property  subsequent  to  its  accrual,  though  before  the 
commencement  of  the  suit  to  enforce  it.  Young  ifc  Co.  v.  Stoulz  & 
Co.,  574. 
2.  Same;  when  creditor  is  not  made  party  to  siiit. — An  attachment  hav- 
ing been  levied  on  the  property  after  the  accrual  of  the  mechanic's 
lien,  the  attaching  creditor  may  be  made  a  party  to  the  statutory 
action  for  the  enforcement  of  the  lien,  and  hu  will  then  be  bounci 
by  the  judgment  rendered  in  that  action  ;  l)ut,  if  he  is  not  made  a 
party,  he  is  not  bound  by  its  recitals  as  to  tlie  time  when  the  lien 
accrued  ;  and  the  property  being  sold  under  executions  on  the  judg- 
ments rendered  in  both  cases,  and  the  mone}'  brought  into  court 
by  the  sheriff,  the  records  of  the  two  cases  being  the  only  evidence 
before  the  court,  the  money  is  properly  awardi^d  to  the  j>laintifF  in 
'the  attachment  case,  whose  attachment  was  levied  before  the  me- 
chanic's claim  was  filed  for  record.     lb.  574- 

MORTGAGE. 

1.  Rents  and  profits,  as  between  mort</agor  and  mortgagee. — Tlie  mort- 

gagor is  entitled  to  the  rents,  income  and  profits  of  the  mortgaged 
property,  until  the  mortgagee  asserts  his  right  to  them  by  taking 
possession,  giving  notice  in  the  nature  of  a  demand,  or  filing  a  bill 
for  foreclosure,  and  asking  tlie  appointment  of  a  receiver;  and 
where  possession  is  taken,  without  objection  on  the  part  of  the 
mortgagor,  by  the  holder  of  a  mortgage  which  is  afterwards  de- 
clared void  at  the  instance  of  a  second  mortgagee,  in  a  suit  seeking 
an  account  and  foreclosure,  the  rents  accruing  during  his  posses- 
sion, from  the  filing  of  the  bill,  may  be  claimed  and  intercepted  by 
the  mortgagee,  at  any  time  before  they  have  been  paid  over  to  the 
mortgagor.     Falkner  v.  Campbell  Printing  Press  Co.,  359. 

2.  Same. — As  against  all  the  world,  except  the  mortgagee  and  those 

claiming  under  him,  the  mortgagor  is  regarded  as  tlie  owner  of  the 
mortgaged  property,  and  has  the  right  to  convej-  or  lease  them, 
subject  to  the  mortgage  ;  and  he  is  entitled  to  the  rents  and  profits, 
even  after  the  laM-day  and  default  made,  until  they  are  intercepted 
by  some  active  assertion  or  claim  on  the  part  of  the  mortgagee, 
either  by  notice  to  the  tenant  in  possession,  or  by  bill  in  equity  to 
foreclose.     Comer  v.  Sheehan,  4o2. 

3.  Lease  of  premises  by  mortgagor. — Under  a  mortgage  of  lands  which 

are  8uV)ject  to  an  outstanding  lease,  the  mortgagee  is  regarded  as 
the  assignee  of  the  reversion,  and  is  entitled  to  the  rents  jjast-due 
and  unpaid,  as  well  as  those  afterwards  accruing,  though  the 
tenant  is  justified  in  paying  them  to  the  mortgagor,  until  they  are 
intercepted  by  notice,  or  proper  legal  proceedings;  but,  when  the 
lease  is  made  by  the  mortgagor  after  the  execution  of  the  mort- 
gage, it  is  not  binding  on  the  mortgagee,  who  may  annul  it  at 
pleasure,  and  eject  the  lessee  as  a  trespasser ;  and  he  can  not  treat 
the  lessee  as  his  tenant,  by  merely  giving  him  notice  to  pay  rent. 
lb.  4o2. 

4.  Purchase  by  mortgagee  at  sale  under  power;  notice  to  tenant  tn  posses- 

sion.— When  a  mortgagee  becomes  the  purchaser  at  his* own  sale 
under  a  power  in  the  mortgage,  the  sale  is  valid  as  between  the 
parties,  notwithstanding  the  statute  of  frauds,  unless  set  aside 
within  two  years ;  and  if  the  land  is  in  the  possession  of  a  tenant, 
under  a  lease  executed  by  the  mortgagor  subsequent  to  the  mort- 
gage, statutory  notice  to  him  by  the  mortgagee,  as  such  purchaser, 
"  vests  in  him  the  right  to  the  possession  in  the  same  manner  as 
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if  such  tenant  had  attorned  to  him  "  (Code,  §  2878) ;  but,  while 
he  ma_v,  possibly,  thereby  acquire  a  right  to  maintain  an  action  for 
future  use  and  occupation,  he  can  not  recover  rents  past-due  and 
unpai<l,  which  the  mortgagor  had  already  transferred  to  another. 
lb.  J^2. 

5.  Mortgagee^ s  right  to  possession,  or  use  and  occupation. — A  mortgagee, 

or  trustee  in  a  deed  in  the  nature  of  a  mortgage,  is  entitled  to  the 
immediate  possession,  and  may  maintain  an  action  for  use  and 
occupation  against  the  tenant  in  possession,  unless  the  mortgage 
contains  some  stipulation,  express  or  implied,  postponing  his  right 
to  take  possession  ;  but,  where  the  niortgage  contains  an  express 
stipulation,  that  it  shall  be  void,  if  the  secured  notes  are  jmid  at 
maturity,  and  that  if  the  mortgagor  ''  shall  fail  to  pay  said  notes 
at  their  maturity,  then  it  shall  be  lawful  for  the  said  M.  [mort- 
gagee] to  take  possession  of  said  lands,"  his  right  to  take  posses- 
sion is,  by  clear  implication,  deferred  until  tlie  maturity  of  the 
notes.     McMillan  v.  Otis,  560. 

6.  Paymi'nt  of  mortgage  debt,  as  defense  to  action  founded  or  mortgage. 

When  the  mortgagee  of  personal  property  brings  detinue,  or  the 
statutor}'  action  for  the  recovery  of  specific  chattels,  and  the  plea 
of  payment  is  interposed,  the  inquiry  is  limited  to  the  mortgage 
debt,  and  other  debts  or  matters  ot  accounts  between  the  parties 
are  not  within  the  issue.  If  any  part  of  the  mortgage  debt  re- 
mains unpaid,  though  the  mortgagee  may  owe  the  mortgagor  an- 
other debt  of  eqnal  or  greater  amount,  the  plea  is  not  sustained, 
and  the  plaintiff  is  entitled  to  recover;  and  if  the  mortgage  debt 
is  fully  paid,  the  defendant  is  entitled  to  a  verdict,  without  regard 
to  other  debts  or  demands ;  consequently,  the  judgment  on  such 
issue  is  conclusive  only  as  to  the  mortgage  debt.  Foster  v.  Na- 
pier, 393. 

7.  Purchase  by  mortgagee  at  sale  under  mortgage;  election  and  remedies 

of  mortgagor. — When  lands  are  sold  under  a  power  contained  in  a 
mortgage,  and  the  mortgagee  himself  becomes  the  purcliaser  at 
the  sale,  the  mortgagor  has  an  election,  if  seasonably  expressed, 
either  to  affirm  or  disaffirm  the  sale,  without  regard  to  its  fairness, 
or  to  the  sufficiency  of  the  price  paid;  but  a  bill  which  merely 
seeks  to  .set  aside  the  sale,  alleging  nothing  as  to  the  state  of  the 
account,  containing  no  tender  or  offer  to  pay  what  is  due,  or  to  do 
equity,  and  not  asking  to  redeem,  is  without  equity.  Garland  v. 
Watson,  333. 

8.  Legal   rights  of  mortgagee. — Under  the   repeated   decisions  of    this 

court,  a  mortgage  is  .something  more  than  a  mere  security  for  a 
debt:  it  vests  in  the  mortgagee  an  immediate  estate  in  the  lands 
conveyed,  and  gives  him  a  right  to  enter  at  once,  in  the  absence  of 
an  express  stipulation  to  the  contrary  ;  and  after  the  law-day,  de- 
fault being  made  in  the  payment  of  the  secured  .debt,  his  estate 
becomes  absolute  at  law,  nothing  remaining  in  the  mortgagor  but 
the  equity  of  redemption,  of  which  courts  of  law  take  no  notice. 
Fnrris  tt*  McCurdi/  v.  Houston,  102. 

9.  Payment  of  rent  to  mortgagee;  rents  and  profits,  as  between  mortgagor 

and  mortgagee. — The  ]iaymentof  rent  to  a  mortgagee  who  is  in  pos- 
session, or  to  whom  the  tenant  has  attorned  to  avoid  eviction,  ex- 
tinguishes the  rent,  and  relea.ses  the  tenant  from  liability  to  the 
moHgagor,  under  whom  he  entered ;  and  while  a  court  of  equity 
will,  under  a  bill  to  redeem  by  the  mortgagor,  ai)ply  rents  and 
])rofit8  received  by  the  mortgagee  to  the  payment  and  discharge, 
pro  lanto,  of  the  mortgage  debt,  the  law  makes  no  such  ai)plication 
of  them,  and  no  inquiry  is  allowed,  at  law,  into  the  payment  or 
extinguishment  of  the  mortgage  debt,  in  ofder  to  defeat  the  legal 
estate  or  title  of  the  mortgagee.     lb.  162. 
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10.  Estoppel  between  mortgagor  and  mortgagee,  and  their  privies  in  estate. 

A  tenant  who  has  entered  under  the  mortgagee,  or  under  an 
assignee  of  the  mortgagee,  can  not  defeat  a  recovery  by  his  land- 
lord, by  showing  the  subsequent  grant  of  letters  of  administration 
to  himself  on  the  estate  of  the  deceased  mortgagor,  and  the  in- 
solvency of  the  estate,  and  claiming  an  extinguishment  of  the 
mortgage  debt  by  the  rents  and  profits  received.    lb.  162. 

11.  Reformation  of  mortgage  as  against  subsequent  judgment  creditors. 

The  statutes  of  registration,  for  the  protection  of  judgment  cred- 
itors against  unrecorded  conveyances  (Code,  §§  2166-7),  relate  only 
to  conveyances  of  the  legal  estate  in  lands,  and.have  no  applica- 
tion to  mere  equitable  estates  or  interests,  which  are  not  subject 
to  the  lien  of  executions  or  judgments,  and  are  not  within  the 
policy  of  the  statutes;  and  there  is  nothing  in  the  statutes  which, 
as  in  favor  of  judgment  creditors,  forbids  the  reformation  of  a  re- 
corded mortgage  by  a  court  of  equity,  so  as  to,  make  it  include 
lands  which  were  omitted  bj'  mistake.  Bailey,  Davis  &  Co.  v. 
Timberlake,  221. 

12.  Foreclosure  of  mortgage,  by  sale  under  power;  statutory  right  of  re- 

demption.— A  sale  of  lands  under  a  power  containec^  in  a  mort- 
gage, or  deed  of  trust  for  the  benefit  of  a  creditor,  cuts  off  the 
mortgagor's  equity  of  redemption  as  effectually  as  a  decree  of 
strict  foreclosure,  and  leaves  notliing  in  liim  but  the  statutory 
right  or  privilege  of  redemption  (Code,  ^  2877-80),  which  is  not 
subject  to  levy  and  sale  under  execution  at  law.     lb.  221. 

13.  Waiver  of  equity  of  redemption,  or  of  statutory  right  of  redemption. 

The  mortgagor's  equity  of  redemption  can  not  be  waived  or  ex- 
tinguished by  any  agreement  entered  into  contemporaneously  with 
the  execution  of  the  mortgage,  though  a  subsequent  assignment, 
if  made  bona  fide,  will  be  upheld ;  and  the  reason  and  policy  of 
this  principle  are  equally  applicable  to  a  waiver  or  release  of  the 
statutory  right  of  redemption.     Parmer  v.  Parmer,  285. 

14.  Rents  and  profits,  avd  permanent  improvements. — Rents  and  profits 

which  accrued  before  a  tender  and  refusal,  may  be  set  off  against 
the  permanent  improvements  shown  to  have  been  made,  tliough 
any  excess  thereof  above  the  value  of  such  improvements  can  not 
•  be  recovered  against  the  mortgagee,  when  in  possession  imder  a 

sale  foreclosing  the  mortgage ;  but  the  mortgagor  is  entitled,  on 
redemption,  to  all  the  rents  and  profits  accruing  after  his  tender 
and  offer  to  redeem,  and  to  interest  on  each  year's  annual  rent. 
lb.  285.  * 

15.  What  are  "  lawful  charges  "  on  redemption. — Cross  demands  in  favor 

of  the  mortgagee,  not  embraced  in  or  covered  by  the  mortgage,  are 
not  a  part  of  the  "  lawful  charges  "  (Code,  §  2879)  which  the  mort- 
gagor, seeking  to  redeem  after  a  sale,  is  required  to  pay  or  tender; 
nor  can  he  be  charged  with  the  value  of  permanent  improvements 
erected  atter  the  tender  and  refusal.     lb.  285. 

16.  Averme7its  of  bill  for  account  and  redemption. — Where  the  children 

of  the  mortgagor,  claiming  as  subsequent  purchasers  from  him, 
file  a  bill  against  the  mortgagee  and  purchasers  at  a  sale  under  the 
mortgage,  alleging  fraud  and  oppression  practiced  by  the  mort- 
gagee in  the  matter  of  the  accounts,  and  asking  an  account  and 
redemption,  "  they  must  allege  the  true  state  of  the  account  be- 
tween the  mortgagor  and  mortgagee — that  is,  must  allege  the 
amount  claimed  by  the  mortgagee,  and  the  amount  admitted  by 
the  mortgagor,  or  show  the  several  items  contested  between  them." 
General  averments  that  the  balance  due,  if  any,  was  inconsider- 
able, and  that  the  purchasers  bought  with  knowledge  of  the  true 
state  of  the  account,  are  not  sufficiently  certain  and  definite. 
Conner  v.  Smith,  115. 
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17.  Recitals   as   to  consideration,   on   bill   for  reformation.     Roney  v. 

Moss,  390. 

18.  Notice  of  unrecorded  mortgage  ;  when  purchaser  is   not  chargeable 

with. — A  purchaser  of  cotton,  or  other  crops,  is  not  chargeable 
with  notice  of  an  unrecorded  mortgage  on  them,  given  to  secure 
the  payment  of  the  pvirchase-money  for  the  land,  because  he  has 
knowledge  of  the  existence  of  the  debt  for  the  unpaid  purchase- 
money.     Bell  V.  Tyson,  333. 

NEGLIGENCE.     See  Railroad,  5-9. 
NONSUIT.     See  Error  and  Appeal,  6. 
NOTARY  PUBLIC.     See  Attachment,  1. 
OFFICERS.     See  Attachment,  2. 

OVERRULED  CASES;  Cases  Doubted,  Limited,  &c. 

1.  Abercrombie  v.  Conner,  10  Ala.  296,  doubted  in  Coivan  &  Co.  v. 

Sapp,  44. 

2.  Beck  V.  Simmons,  7  Ala.  71,  doubted  in  Bobbins  v.  Battle  House  Com- 

pany, 499. 

3.  Givens  v.  The  State,  5  Ala.  747,  limited  in  Jackson  v.  The  State,  26. 
A.  King  v.  Broome,  10  Ala.  819,  limited  in  Pickett  v.  Pope,  122. 

5.  Lamkin  v.  Reese,  7  Ala.  170,  doubted  in  Robbins  v.  Battle  House  Com- 

pany, 499. 

6.  Long  v.  Broion,  4  Ala.  622,  doubted  in  Robbins  v.  Battle  House  Com- 

pany, 499. 

7.  Owsley  v.  M.  &  W.  P.  Railroad  Co.,  37  Ala.  360,  overruled  in  Jordan 

v.  Ala.  Or.  So.  Railroad  Co.,  85. 

8.  Price  v.  Tally,  18  Ala.  21,  limited  in  Pickett  v.  Pope,  122. 

9.  Thrasher  v.  Ingram,  32  Ala.  645,  limited  in  Pickett  v.  Pope,  122. 

10.  Walker  v.  Fenner,  28  Ala.  367,  limited  in  Pickett  v.  Pope,  122. 

11.  Williams  v.  The  State,  52  Ala.  411,  declared'  erroneous  in  Bain  v. 

The  State,  38. 

PARTITION.    See  Chancery,  16-21. 

PARTNERSHIP. 

1.  Authority  of  partner. — A  mercantile  business  not  being  necessarily 

or  usually  incident  to  the  business  of  farming,  the  partner  who 
conducts  the  business  of  a  partnership  in  farming  has  no  implied 
or  incidental  authority  to  carry  on  a  mercantile  business  on  joint 
account  in  connection  with  it.  Humes  v.  O'Bryan  &  Washing- 
ton, 64- 

2.  Liability  of  partner  to  third  persons. — Although  there  may  be  no 

partnership  in  fact,  a  person  who  sufTers  himself  to  be  held  out 
as  a  partner  with  another,  may  be  charged  as  a  partner  for  debts 
contracted  with  third  persons,  who  dealt  with  the  supposed  part- 
nership in  ignorance  of  the  true  relations  existing  between  the 
parties.     lb.  64. 

3.  Limitation  of  partner's  authority;   burden  of  proof. — Any  private 

agreement  between  partners,  or  limitation  placed  on  the  authority 
of  the  partner  by  whom  the  business  is  conducted,  is  of  no  avail 
against  a  creditor  who  has  contracted  in  ignorance  of  it ;  and  the 
onus  of  showing  notice  or  knowledge  of  such  agreement  or  limita- 
tion is  on  the  partner  who  disputes  his  liability  on  an  account  con- 
tracted within  the  scope  of  the  partnership.     lb.  64. 
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i, .  Declarations  of  partner;  admissibility  as  against  another. — The 
declarations  of  one  person,  as  to  the  existence  of  a  partnership 
between  himself  and  another  person,  are  not  admissible  evidence 
against  the  latter,  to  prove  tne  fact  of  partnership,  unless  they 
were  made  in  his  presence,  or  fall  within  some  recognized  excep- 
tion to  the  genei'al  rule  excluding  hearsay  evidence.     lb.  64. 

5.  Same. — The  declarations  of  one  partner,  while  in  possession  and 

carrying  on  the  business,  strictly  explanatory  of  his  possession, 
whether  against  interest  or  not,  are  admissible  as  evidence  against 
the  person  sought  to  be  charged  as  his  co-partiier,  in  corroboration 
of  otlier  and  independent  evidence  of  the  alleged  partnership ;  but 
his  declarations  as  to  where  he  bought  the  goods,  or  a  jiortion  of 
them,  or  on  whose  account,  being  merely  narrative  of  a  past  trans- 
action, do  not  come  within  this  principle  ;  and  his  declaration  of 
his  inability  to  induce  the  defendant  to  become  his  surety  for 
a  sum  of  money,  which  he  wished  to  borrow,  is  not  admissible. 
lb.  64. 

6.  Same;  proof  of  partnership. — On  this  principle,  the  defendant  in 

this  case  being  sued  as  partner  in  a  mercantile  business  with  a 
person  since  deceased,  by  whom  the  business  was  conducted  ;  held, 
that  the  acts  and  declarations  of  the  deceased,  while  in  possession 
of  the  goods,  and  carrj'ing  on  the  business,  so  far  as  they  were  ex- 
planatorj'  of  his  possession,  as  indicating  whether  the  goods  were 
his  own,  or  were  claimed  by  him  as  joint  partner  with  another 
person,  were  competent  and  admissible  as  evidence,  as  part  of  the 
res  gestx ;  but  were  not  admissible  as  evidence,  as  against  the  de- 
fendant, of  the  existence  of  the  alleged  partnership,  unless  some 
notice  or  knowledge  of  them  was  brought  home  to  him ;  though 
they  were  relevant  to  corroborate  or  rebut,  as  the  case  may  be, 
other  evi<lence  offered  to  prove  the  existence  or  non-existence  of 
such  partnership.     lb.  64. 

7.  Same. — The  existence  or  non-existence  of  a  partnership  can  not  be 

proved  by  general  reputation  ;  nor  can  the  charac-ter  of  a  person's 
possession  of  a  stock  of  goods  be  proved  by  any  general  under- 
standing in  the  neighborhood  in  which  he  carries  on  his  business. 
lb.  64. 

8.  Same. — The  existence  of  a  partnership  having  been  once  shown  by 

independent  testimony,  proof  of  a  general  reputation,  or  common 
report  of  its  existence,  in  the  neighborhood  in  which  the  business 
is  carried  on,  is  competent  to  show  a  probable  knowledge  of  the 
fact  by  the  plaintiff,  on  the  principle  that  a  person  would  be  likely 
to  know  any  fact  generally  known  in  his  neighborhood  ;  and  for 
the  like  reason,  the  notoriety  of  a  dissolution,  or,  perhaps,  of  the 
non-existence  of  a  partnership,  may  be  shown,  to  charge  a  party 
with  implied  notice  of  the  fact ;  l)ut  this  principle  can  not  be  so 
extended,  as  to  charge  a  party  residing  in  a  distant  city  with  im- 
plied knowledge  or  notice  of  a  fa(;t,  because  it  is  generally  known 
in  a  remote  local  neighborhood,  without  proof  of  other  facts  tend- 
ing to  show  that  he  had  opportunities  of  hearing  the  common  re- 
port.    Ih.  64. 

9.  Marshalling  assets   between  individual  and  partnership  creditors. 

Partnership  creditors  can  assert  no  lien  on  partnership  property, 
for  the  payment  of  their  debts;  though  such  lien  may  be  worked 
out  for  their  benefit,  by  a  partner  asserting  his  right  to  have  the 
partnership  effects  appliea  to  the  extinguishment  of  the  partner- 
ship liabilities ;  and  a  court  of  equity,  in  administering  the  effects 
of  an  insolvent  partnership,  will  apply  them  primarily  to  the  pay- 
ment of  partnership  debts,  while  tlie  separate  property  of  the  in- 
dividual partners  will  be  devoted  primarily  to  the  paynient  of  their 
individual  debts.     Evans,  Fite,  Porter  &  Co.  v.  ^  inston,  349. 
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1.  Acceptance  of  part,  in  satisfaction  of  debt. — At  common  law,  a  prom- 

ise by  the  creditor  to  accept  less  than  the  full  amount  of  his  debt, 
or  its  acceptance,  no  release  being  given,  and  tlie  evidence  of  the 
debt  not  being  surrendered,  did  not  operate  as  a  payment,  nor  as 
an  accord  and  satisfaction ;  but,  under  the  statute  declaring  that 
"  all  receipts,  releases,  and  discharges  in  writing,  must  have  effect 
according  to  the  intention  of  the  parties"  (Code,  §  3039),  such  ac- 
ceptance may  amount  to  full  satisfaction.     Cowan  &  Co.  v.  Sapp,  44- 

2.  Payment  of  mortgage  debt,  as  defense  to  action  founded  on  mortgage. 

When  the  mortgagee  of  personal  property  brings  detinue,  or  the 
statutory  action  for  the  recovery  of  specific  chattels,  and  the  plea 
of  payment  is  interposed,  the  inquiry  is  limited  to  the  mortgage 
debt,  and  other  debts  or  matters  of  account  between  the  parties  are 
not  within  the  issue.  If  anj^  part  of  the  mortgage  debt  remains 
unpaid,  though  the  mortgagee  may  ow^  the  mortgagor  another 
debt  of  equal  or  greater  amount,  the  plea  is  not  sustained,  and  the 
plaintiff  is  entitled  to  recover ;  and  if  the  mortgage  del)t  is  fully 
paid,  the  defendant  is  entitled  toa  verdict,  without  regard  toother 
debts  or  demands ;  consequently,  the  judgment  on  such  issue  is 
conclusive  only  as  to  the  mortgage  debt.     Foster  v.  Napier,  393. 

3.  Payment  of  rent  to  mortgagee. — The  payment  of  rent  to  a  mortgagee 

who  is  in  possession,  or  to  whom  the  tenant  has  attorned  to  avoid 
eviction,  extinguishes  the  rent,  and  releases  the  tenant  from  lia- 
bility to  the  mortgagor,  under  whom  he  entered  ;  and  while  a  court 
of  equity  will,  under  a  bill  to  redeem  by  the  mortgagor,  apply 
rents  and  profits  received  by  the  mortgagee  to  the  payment  and 
discharge,  pro  tanto,  of  the  mortgage  debt,  the  law  makes  no  such 
application  of  them,  and  no  inquiry  is  allowed,  at  law,  into  the 
payment  or  extinguishment  of  the  mortgage  debt,  in  order  to  de- 
feat the  legal  estate  or  title  of  the  mortgagee.  Farris  ct  McCurdy 
V.  Houston,  162. 

PLEADING  AND  PRACTICE. 

1.  Who  is  proper  party  plaintiff. — A  judgment  is  not  a  "  contract,  ex- 

press or  implied,  for  the  payment  of  money,"  within  the  meaning 
of  the  statute  which  requires  an  action  on  such  contract  to  be 
brought  in  the  name  of  the  party  really  interested  (Code,  ^  2890) ; 
and  an  action  on  it  is  properly  brought,  notwithstanding  its  assign- 
ment, in  the  name  of  the  original  plaintiff,  and  revived  in  the  name 
of  his  personal  representative.     Wolffe  v.  Eberlein,  99. 

2.  Declaring  on  debt  discharged  by  bankruptcy. — When   a  subsequent 

promise  is  made  to  pay  a  debt  which  has  been  barred  by  a  dis- 
charge in  bankruptcy,  the  creditor  may  sue  directly  on  the  new 
promise,  or,  at  his  election,  on  the  original  debt,  and  reply  the 
new  promise  to  a  plea  setting  up  the  discharge  in  bankruptcy ;  and 
if  the  original  debt  was  reduced  to  judgment  before  the  new  prom- 
ise was  made,  he  may  sue  on  the  judgment.     lb.  99. 

3.  Complaint;  what  counts  may  be  joined. — Counts  in  trover  and  in  case 

may  be  joined  in  the  same  complaint,  but  counts  in  trover  can  not 
be  joined  with  counts  in  assumpsit.  Mobile  Life  Insurance  Co.  v. 
Pruett,  170. 

4.  When  case  lies,  and  v;hen  assumpsit. — For  the  breach  of  an  ordinary 

contract,  which  involves  no  element  of  tort,  an  action  of  assumpsit 
is  the  proper  remedy,  and  an  a(!tion  on  the  case  will  not  lie  ;  but, 
when  a  duty  is  imposed  l)y  the  contract,  or  grows  out  of  it  by  legal 
implication,  and  injury  results  from  the  violation  or  disregard  of 
that  duty,  an  action  on  the  case  will  lie  to, recover  damages,  al- 
though an  action  of  assumpsit  miglit  also  be  maintained  for  the 
breach  of  duty.    Jh.  170. 
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5.  Same. — Whenever  there  is  carelessness,  recklessness,  want  of  rea- 

sonable skill,  or  the  violation  or  disregard  of  a  duty  which  the  law 
implies  from  the  conditions  or  attendant  circumstances,  and  indi- 
vidual injury  results  therefrom,  the  party  injured  may  maintain 
an  action  on  the  case ;  and  if  the  transaction  had  its  origin  in  a  con- 
tract between  the  parties,  the  contract  is  mere  matter  of  induce- 
ment,    lb.  170. 

6.  Count  held  not  to  be  in  case. — A  count  by  wliich  the  plaintiff  claims 

damages,  for  that  wliereas,  on  the  — day  of ,  plaintiff  and  de- 
fendant entered  into  an  agreement,  whereby  plaintiff  became  agent 
of  defendant,  a  corporation  engaged  in  the  business  of  life-insur- 
ance, and,  under  said  agreement,  was  to  solicit  and  j)rocure  the 
taking  out  of  policies  in  defendant's  said  company,  and  was  to  re- 
ceive, as  compensation  for  his  said  services,  certain  commissions 
upon  the  jiremiums  on  said  policies,  and  commissions  upon 
renewal  ijremiums;  and  tlien  avers,  "that  i)laintiff  engaged  ac- 
tively in  said  business,  giving  his  time,  energies  and  attention  to 
the  business,  and  expending  large  sums  of  money  in  building  njj 
and  extending  defendant's  business ;  that  said  contract  was  re- 
newed from  time  to  time,  until,  to-wit,  on  the  3d  day  of  April,  1876. 
said  contract  was  so  modified  as  to  give  or  entitle  plaintiff  to  a 
life  interest  of  ten  per-cent.  in  all  renewaj  premiums  upon  all 
ordinary  life  policies  tlien  in  force,  procured  by  him,  or  issued 
through  bis  agency,  or  which  should  be  thereafter  procured 
through  his  agency",  and  a  life  interest  of  twenty  per-cent.  on 
.  all  yearly  renewal  term  policies ;  that  a  large  majority  of  the 
policies  issued  by  defendant  during  plaintiff's  connection  with 
said  company,  to-wit,"  &c.,  "  were  issued  upon  applications  sent  in 
through  plaintiff's  agency,  and  were  in  force;  and  that  defendant, 
disregarding  the  rights  of  plaintiflf  under  said  agreement,  and  in 
violation  of  said  agreement,  did,  to-wit,  on  the  1st  day  of  Septem- 
ber, 1878,  wrongfully  discharge  plaintiff  from  its  service,  and  deny 
him  all  right  to  said  renewal  premiums,  or  any  interest  therein,, 
and  still  refu.ses  to  recognize  his  interest  therein," — is  in  assump- 
sit, and  not  in  case.     lb.  170. 

7.  Action  against  stakeholder;  sufficiency  of  complaint. — In  an  action 

against  a  stakeholder,  to  recover  money  deposited  on  a  wager,  and 
by  him  paid  over  to  the  supposed  winner,  it  is  not  necessary  that 
the  comjilaint  should,  by  its  averments,  negative  the  fact  that  the 
money  was  so  paid  before  notice  not  to  pay,  that  being  defensive 
matter  nierely.     Lewis  v.  Brulon,  317. 

8.  Substitution  of  complaint. — A  complaint  may  be  substituted,  when 

the  original  has  been  lost  or  mislaid,  on  proof  of  the  correctness  of 
the  substitute  and  its-substantial  correspondence  with  the  original ; 
and  a  difference  between  the  two  in  the  description  of  the  land 
sued  for  is  no  objection  to  the  allowance  of  the  substitute,  when 
there  is  no  dispute  as  to  the  identity  of  the  land  in  controversy. 
Pickett  c.  Pope,  122. 

9.  Amendment  of  complaint. — The  introduction  of  a  new  cause  of  ac- 

tion, by  an  amended  count,  is  a  departure  from  the  original  com- 
plaint, and  is  not  allowable.     Mobile  Life  Ins.  Co.  v.  Randall,  170. 

10.  Same. — A  recovery  can  not  be  had  under  the  common  money  counts, 

for  the  proceeds  of  cotton  sold  after  the  commencement  of  the  suit, 
although  they  were  added  to  the  complaint  by  amendment  subse- 
quent to  the  sale.     Graham  r,  Myers  &  Co.,  432. 

11.  Plea  of  tender. — When  a  tender  is  pleaded,  accompanied  with  the 

payment  of  the  money  into  court,  and  the  j>lea  is  sustained,  the 
defendant  is  entitled  to  a  verdict,  but  the  money  deposited  becomes 
the  property  of  the  plaintiff.     Foster  v.  Napier,  393. 
45 
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12.  Misnomer,  and  variance. — The  names  Booth  and  Boothe  are  strictly 

idem  sonans.     Jackson  v.  The  State,  26. 

13.  Plea  of  not  guilty,  and  disclaimer. — In  a  statutory  action  in  the  na- 

ture of  ejectment,  the  plea  of  not  gviiltj'  is  a  conclusive  admission 
of  the  defendant's  possession  of  the  land  sued  for,  and  a  denial  of 
the  plaintiff's  title  thereto  (Code,  §§  2962-3) ;  while  a  disclaimer  is 
an  admission  of  plaintiff's  title,  and  a  denial  of  defendant's  pos- 
session ;  and  these  two  defenses,  bein«:  incompatible,  can  not  be 
pleaded  together  in  the  same  action.     McQueen  v.  Lamplcy,  408. 

14.  Setting  aside  service  of  process. — The  issue  of  the  summons  and  com- 

plaint, not  the  service  of  process,  is  the  commencement  of  the  ac- 
tion ;  and  the  setting  aside  of  the  service,  on  account  of  irregular- 
ities, does  not  abate  or  discontinue  the  suit.  Railroad  Co.  v.  Bay- 
liss,  150. 

15.  Waiver  of  defective  service  or  ansiver,  by  appearance. — Although  the 

answer  of  the  agent  is  not  accompanied  with  the  prescribed  affi- 
davit (Code,  §  3222),  the  defect  is  waived  by  the  subsequent  ap- 
pearance of  the  corporation,  recognizing  his  authority  to  answer 
for  it;  and  the  recitals  of  the  record  in  this  case,  as  to  the  a])pear- 
anceof  the  parties  by  attorney,  and  continuances  by  consent,  af- 
firmatively show  such  appearance  by  the  corporation.  Railroad 
Co.  V.  Whorley,  264. 

16.  Motion  to  dismiss;  when  allowable. — A  motion  to  dismiss  a  suit  is,  or- 

dinarily, founded  upon  matter  of  record  apparent  on  the  face  of 
the  proceedings,  and  can  not  be  based  on  extrinsic  matters ;  un- 
less, perhaps,  on  a  release  given,  or  an  agreement  to  dismiss  .made 
pending  the  suit ;  nor  can  it  be  made  to  subserve  the  purpose  of  a 
plea  in  bar,  or  to  devolve  upon  the  court  a  summary  determination 
of  the  merits  of  the  case.     Moore  v.  Helms,  369. 

17.  As  to  the  argument  of  counsel,  see  Attokney  at  Law. 

POWERS. 

1.  Testamentary  power ;  by  whom  executed. — A  power  conferred  by  will, 

implying  personal  confidence  in  the  donee,  can  only  be  exercised 
hy  the  person  named  ;  and  if  he  disclaims,  or  refuses  to  execute  the 
trust,  the  power  will  be  considered  as  revoked  and  absolutely  an- 
nulled.- Ilinsonv.  Williamson,  ISO. 

2.  Testamentary  poirer  to  executors  to  sell  lands  ;  how  exercised,  at  com- 

mon law. — At  common  law,  a  naked  power  to  sell  laiids,  or  to  do 
any  other  act,  given  by  will  to  persons  named  as  executors,  could 
only  be  exercised  by  the  joint  act  of  all,  and  did  not  survive ;  but, 
if  the  pow'er  was  coupled  with  an  interest,  it  was  capable  of  exe- 
cution by  the  executors  who  (jualified,  or  the  survivor  of  them ;  and 
if  a  power  of  sale  was  given  to  executors  as  such,  and  not  nomi- 
naiim,  it  might  be  exercised  by  the  qualifying  or  surviving  execu- 
tor, unless  the  will  expressly  ])ointed  to  a  joint  execution.  If  there 
was  a  devise  to  executors  by  name,  with  directions  to  sell,  the  de- 
scent to  the  heir  was  intercepted,  the  title  passed  to  the  donees, 
coupling  an  interest  with  the  power,  and  the  power  might  be  ex- 
ercised by  the  executors  who  qualified,  or  the  survivor  of  them; 
but,  under  a  devise  that  executors  should  sell  lands,  the  descent  to 
the  heir  was  not  intercepted,  no  estate  passed  to  the  executors, 
and  the  naked  power  of  sale  conferred  on  them  could  only  be  ex- 
ercised by  the  joint  act  of  all.     Robinson  v.  Allison,  254. 

3.  Same;  under  statutory  provisions. — To  obviate  the  inconvenience 

found  to  result  from  these  common-law  rules,  it  is  now  provided 
by  statute  that,  when  lands  are'  devised  to  several  executors  to  sell, 
or  a  naked  power  of  sale  is  given  to  them  by  will,  the  power  may 
be  exercisea  by  those  who  qualify  or  are  acting,  the  survivor  or 
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survivors  of  them  (Code,  §  2218) ;  and  in  determining  whether  a 
power  is  naked  (incapable  of  other  than  a  joint  execution),  or  may 
be  executed  by  the  qualified,  acting  or  surviving  executors,  the  in- 
tention of  the  testator,  as  collected  from  the  whole  will,  must  con- 
trol, the  power  being  construed  with  greater  or  less  latitude  with 
reference  to  that  intent.     lb.  254. 

See,  also.  Wills. 

RAILROADS. 

1.  Liahililij  of  railroad  company  as  common  carrier,  and  as  varehouse- 

rnan.—\\hen  a  railroad  company  receives  goods  for  transportation, 
safely  transports  them  to  the  point  of  destination,  informs  the 
consignee  of  their  arrival,  and  affords  him  a  reasonable  opportunity 
to  remove  them,  its  duty  and  liability  as  a  common  carrier  are  at 
end ;  and  if  the  goods  are  then  left  in  its  custody,  its  liability  for 
a  subsequent  loss  or  damage  is  that  of  a  warehouse-man  only. 
Kennedy  Brothers  v.  M.  tt*  G.  Railroad  Co.,  430. 

2.  Same ;    variance. — In  an  action  against  a  railroad  company  as  a 

common  carrier,  for  the  loss  of  goods,  the  complaint  being  in 
the  form  prescribed  by  the  Code  (Form  No.  13,  page  703),  a 
recovery  can  not  be  had  on  proof  of  a  loss  which  occurred 
after  the  defendant's  duty  and  liability  as  a  carrier  had  termi- 
nated, and  while  the  goods  had  been  left  in  its  custody  as  a  ware- 
house-man.    Ih.  430. 

3.  Presentment  of  claim ,  and  limitation  of  action. — A  claim  for  damages 

against  a  railroad  company,  for  stock  killed  or  injured,  is  "  barred, 
unless  (complaint  is  made  within  six  mouths  after  such  killing  or 
iniury"  (Code,  §  1711) ;  but  a  presentment  of  the  claim  in  writing, 
within  the  six  months,  to  the  president,  treasurer,  superintendent, 
depot-agent,  or  agent  specially  appointed  to  look  after  such  claims, 
is  sufficient  to  avoid  the  bar,  although  suit  is  not  commenced  until 
after  the  lapse  of  six  months.     Railroad  Co.  v.  Bayliss,  150. 

4.  Appraised  value  of  animal  killed,  as  admission  against  ovmer,  and 

explanation  thereof. — The  plaintift'  having  procured  appraisers  to 
value  his  horse  which  was  killed,  and  to  certify  to  the  correctness 
of  his  claim  at  their  valuation  against  the  railroad  company,  this 
appraisement  is  an  admission  on  his  part  of  the  value  of  the  horse 
as  stated  ;  but  it  is  subject  to  be  explained,  or  rebutted,  by  proof 
of  any  fact  connectc^d  with  the  appraisement  which  is  admissible 
as  a  ])art  of  the  res  gestw ;  as,  that  he  told  them  to  put  the  lowest 
cash  value  on  the  animal,  not  exceeding  the  sinn  fixed  l)y  them, 
because  the  atrent  of  the  railroad  company  had  jiromised  that  the 
claim  should  be  paid  at  once  without  abatement.     Tb.  150, 

5.  Burden  of  proof  (ts  to  negligence. — In  an  action  against  a  railroad 

company,  to  recover  damages  for  injuries  to  stock,  when  the  fact 
of  injury  by  the  defendant  or  its  servants  has  been  shown,  a  prima 
facie  case  is  made  out  for  the  plaintiff,  and  the  onus  is  then  cast  on 
the  defendant  "  to  acquit  itself  of  negligence,  or  to  show  a  compli- 
ance with  the  statute ;"  that  is,  if  the  injury  occurred  at  one  of  the 
places  specified  in  the  statute,  and  under  the  circumstances  there- 
in detailed,  a  compliance  with  the  requisitions  of  the  statute  must 
be  shown  ;  and  if  under  other  circumstances,  the  evidence  mu.stbe 
sufficient  to  satisfy  the  jury  that  it  occurred  without  such  negli- 
gence as,  under  the  general  law  governing  the  doctrine  of  negli- 
gence, would  render  the  defendant  liable.     Ih.  1-50. 

6.  Duties  of  engineer ;  facts  e.rcusing  injury. — It  being  shown  that  the 

horse  which  was  killed  leaped  on  the  track  in  such  close  proximity 
to  the  engine  that  it  was  impossible  to  stop  or  check  the  train  in 
time  to  avoid  the  injury,  this  would  not  only  authorize  a  verdict 
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for  the  defendant,  but  would  require  it,  "provided  it  was  also 
shown  that  the  engineer  kept  a  proper  look-out  for  stock,  and  could 
not  have  seen  the  horse,  even  by  the  exercise  of  the  very  great 
diligence  exacted  by  his  situation;"  and  in  determining  whether 
the  engineer  kept  a  proper  look-out,  "the  jury  must  consider 
that  other  duties  also  devolve  upon  him,  which  may  interfere,  to 
some  extent,  with  the  constancy  of  uninterrupted  observation." 
lb.  150. 

7.  Negligence  vel  non ;  when  qvestion  of  law,  and  when  of  fact. — The 

question  of  negligence  vel  non  is  a  question  of  law  for  the  decision 
of  the  court,  "only  when  the  case.is  so  free  from  doubt  tliat  the 
inference  of  negligence  to  be  drawn  from  the  facts  is  clear  and  cer- 
tain ;"  in  all  other  cases,  it  is  a  question  of  fact  for  the  determina- 
tion of  the  jury.     Ih.  150. 

8.  Same. — "Whether  it  is  negligence  for  an  engineer  to  run  his  train  at 

a  stated  number  of  miles  per  hour,  is  generally  a  mixed  question 
of  law  and  fact,  dependent  upon  many  controlling  circumstances, 
such  as  the  condition  and  structure  of  the  road,  its  grade,  straight- 
ness  or  curvature,  the  character  and  capacity  of  the  brakes,  &c; 
and  when  there  is  no  evidence  as  to  any  of  these  controlling  facts, 
it  is  properly  left  to  the  jury  to  decide  whether  he  was  guilty  of 
negligence  in  running  his  train  at  the  rate  of  thirty-five  or  forty 
miles  per  hour  at  the  time  of  the  accident.     lb.  150. 

9.  Contributory  negligence  as  defense. — In  an  action  against  a  railroad 

company,  to  recover  damages  for  personal  injuries,  a  charge  which 
states  tlie  correct  rule  as  to  negligence,  but  ignores  the  evidence 
tending  to  show  contributor}'  negligence,  is  not  therefore  erroneous ; 
the  question  of  contributory  negligence  being  defensive  in  its  char- 
acter, and  properly  calling  for  an  explanatory  charge.  Railroad 
Co.  V.  Clark,  443. 

10.  Municipal  bonds  in  aid  of  railroad ;  questions  relating  to  validity  of. 

The  Stale  v.  City  Council  of  Montgomery .  226. 

11.  Claim  of  exemption  from  taxation,  under  special  charter.     Mobile  & 

Spring  Hill  Railroad  Co.  v.  Kennerly,  566 ;  Street  Railway  Co.  v. 
Kennerly,  583. 

RECOUPMENT.     See  Damages,  4. 

REDEMPTION  OF  REAL  ESTATE. 

1.  Waiver  of  equity  of  redemption,  or  of  statutory  right  of  redemption. 

The  mortgagor's  equity  of  redemption  can  not  be  waived  or  ex- 
tinguished by  any  agreement  entered  into  contemporaneously  with 
the  execution  of  the  mortgage,  though  a  subsequent  assignment, 
if  made  bona  fide,  will  be  upheld ;  and  the  reason  and  policy  of 
this  principle  are  equally  applicable  to  a  waiver  or  release  of  the 
statutory  right  of  redemption.     Parmer  v,  Parmer,  285. 

2.  Rents  and  profits,  and  permanent  improvements. — Rents  and  profits 

which  accrued  before  a  tender  and  refusal,  may  be  set  ofl'  against 
the  permanent  improvements  shown  to  have  been  made,  though 
any  excess  thereof  above  the  value  of  such  improvements  can  not 
be  recovered  against  the  nK)rtgagee,  when  in  possession  under  a 
sale  foreclosing  tlie  mortgage ;  but  the  mortgagor  is  entitled,  on 
redemption,  to  all  the  rents  and  profits  accruing  after  his  tender 
and  offer  to  redeem,  and  to  interest  on  each  year's  annual  rent. 
lb.  285. 

3.  What  are  "  lawful  charges  "  on  redemption. — Cross  demands  in  favor 

of  the  mortgagee,  not  embraced  in  or  covered  by  the  mortgage,  are 
not  a  part  of  the  "  lawful  charges  "  (Code,  §  2879)  which  the  mort- 
gagor, seeking  to  redeem  after  a  sale,  is  required  to  pay  or  tender; 
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nor  can  he  be  charged  with  the  value  of  permanent  improvements 
erected  after  the  tender  and  refusal.  lb.  285. 
4.  Foreclosure  of  mortgage,  by  sale  under  poiver;  statutorg  right  of  re- 
demption.— A  sale  of  lands  under  a  power  contained  in  a  mort- 
gage, or  deed  of  trust  for  the  benefit  of  a  creditor,  cuts  off  the 
mortgagor's  equity  of  redemption  as  effectually  as  a  decree  of 
strict  foreclosure,  and  leaves  nothing  in  him  but  the  statutory 
right  or  privilege  of  redemption  (Code,  §^  2877-80),  which  is  not 
subject  to  levy  and  sale  under  execution  at  law.  Bailey,  Davis  & 
Co.  V.  Timberlake,  221. 

REFORMATION.     See  Cuaxcerv,  22-26. 

REMAINDERS. 

1.  Sale  of  absolute  property  by  tenant  for  life;  effect  on  remainder. — The 

principle  decided  in  the  case  of  King  v.  Broome  (10  Ala.  819),  and 
followed  in  several  other  cases  (Price  v.  Tally,  18  Ahi.  21 ;  Walker 
V.  Fenner,  28  Ala.  .%7;  Thrasher  v.  Ingram,  32  Ala.  (545),  as  to  the 
effect  of  a  sale  of  the  entire  property  by  a  tenant  for  life  on  the 
estate  ami  rights  of  a  vested  remainder-man,  applies  only  to  per- 
sonal property,  and  the  court  declines  to  extend  it  to  cases  involv- 
ing real  property.     Pickett  v.  Pope,  122. 

2.  Adverse  possession,  as  belireen  tenant  for  life  {or  purchaser  from  him) 

and  remainder-man. — The  possession  of  land  bj'  a  tenant  for 
life  cannot  be  adverse  to  the  remainder-mnn  ;  and  if  he  sells 
and  conveys  to  a  thiid  person,  bywords  purporting  to  pass  the 
absolute  i)n)perty,  the  possession  of  the  purchaser  is  not,  and  can 
nnt  be  fhiring  the  continuance  of  the  life-estate,  adverse  to  the  re- 
mainder-man.    Jb.  122. 

3.  Permanent  improremeiits  by  adverse   possessor. — "Adverse  posses- 

sion," as  the  words  are  used  in  the  statute  which  gives  to  the  de- 
fendant in  ejectment,  or  the  statutory  action  in  the  nature  of  eject- 
•  ment,  tlu^  right  to  suggest  upon  the  record  that  he  and  those  whose 
])'>ssessiiin  he  has  "have  had  a<lverse  i)Ossession"  for  three  N'ears 
l)efore  the  couimfncenient  of  the  s^uit,  and  have  erected  permanent 
im{)roven)ents  on  the  land  (Coile,  §§  2951-54),  "must  be  construed 
to  mean  just  the  sjime  character  of  hostile  possession  as  will  put 
in  operrition  the  statute  df  limitations,  except  that  it  must  be  bona 
Jide  under  color  or  claim  of  title;"  and  a  purchaser  from  the  ten- 
ant fur  life,  though  his  deed  purports  to  convey  the  absolute  prop- 
erty, can  not  claim  the  benefit  ot  the  statute,  in  an  action  brought 
by  the  remainder-man  within  three  years  after  the  death  of  the 
tenant  for  life.     ///.  .'-'.'. 

SET-OFF. 

1.  Recoupment,  and  set-off. — A  claim  of  recoupment  springs  out  of  the 

contract  or  transaction  on  which  the  action  is  founded  ;  a  set-off  is 
in  the  nature  of  a  cross  action,  and  may  be  a  separate  and  inde- 
pemlent  demand  not  connected  witli  the  original  cause  of  action. 
Washington  v.  Timberlake,  2.59. 

2.  Statute  of  limitations  to  plea  of  set-off. — When  a  set-off  is  pleaded, 

and  the  statute  of  limitations  is  replied  thereto,  the  statutory  bar 
is  to  V)e  computed,  not  to  the  commencement  of  the  action,  but  to 
tiie  time  when  the  plaintitrs  right  of  action  accrued  (Code,  ^2996) ; 
and  if  the  claim  was  then  barred,  it  is  not  a  "  legal  subsisting 
claim,"  and  is  not  available  as  a  set-off.     lb.  259. 

SPECIFIC  PERFORMANCE.     See  Chancery,  33-36. 
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STATUTES. 

1.  Proviso  to  statute. — The  appropriate  office  of  a  proviso  to  a  statute 

is  to  modity  or  limit  the  enactinj^  clause,  or  to  except  something 
which  would  otherwise  be  included  in  it;  and  when  annexed  to  a 
statute  granting  powers  to  a  corporation,  it  will  not  he  construed 
to  enlarge  those  powers,  or  to  operate  as  a  grant  of  other  privileges. 
Street^Railway  Co.  v.  Kennerly,-583. 

2.  Retroactive  laws  changing  rules  of  evidence. — Laws  affecting  the  ad- 

missibility or  competency  of  evidence,  in  civil  cases,  pertain  only 
to  the  remedy;  and  there  is  no  constitutional  provision,  State  or 
Federal,  which  takes  away  or  limits  the  discretionary  power  of  the 
General  Assembly,  in  enacting  or  clianging  such  laws,  to  make 
them  applicable  to  pending  actions,  or  existing  causes  of  actions. 
Goodlett  V.  Kelly,  213. 

3.  Construction  not  dependent  on  location  in  Code. — The  statute  now 

forming  section  3886  of  the  Code  was  enacted  long  after  the  three 
sections  immediately  preceding  it  (3883-85),  which  relate  to  bills 
of  discovery ;  and  its  scope  and  meaning  are  not  affected  by  its 
relative  location  in  the  Code.     Zelnirker  v.  Brigham  d*  Co.,  598. 

4.  Legislative  adoption  of  judicial  construction. — Tiie  former  statute  pre- 

scribing the  duties  of  railroad  engineers,  and  the  liability  of  rail- 
road companies  for  negligence  (Rev.  Code,  §§  1399,  1401),  having 
been  judiciallv  construed  by  this  coin-t,  and  afterwards  embodied 
without  change  in  the  Code'of  1876  (§§  1699,  1700),  this  is  a  legis- 
lative adoption  of  that  construction.     Railroad  Co.  v.  Bayliss,  150. 

SUBROGATION.     See  Chancery,  37,  38,  42. 

TAXATION,  AND  TAXES. 

1.  Statutory  e.cemptions  from  ta.vation. — AVhen  a  claim  of  exemption 

from  taxation,  total  or  partial,  is  asserted  by  a  corporation  or  an 
individual,  the  legislative  intent  must  be  expressed  in  clear  and 
unambiguous  terms,  and  can  not  I)e  inferred  from  language  of 
doubtful  import ;  the  rule  of  construction,  in  reference  to  such  stat- 
utes, requiring  that  "  the  narrowest  meaning  is  to  be  taken  which 
will  fairly  carry  out  the  intent  of  the  legislature."  Street  Railway 
Co.  V.  Kennerly,  5S3. 

2.  Exemption  from  taxation,  under  charter  of  corporation. — When  an 

exemption  from  taxation,  total  or  partial,  is  claimed'by  a  private 
corporation  under  its  charter,  or  act  of  incorporation,  the  courts 
require  that  the  legislative  intent  to  confer  such  exenqition  shall 
be  expressed  in  clear  and  unam])iguous  terms;  and  if  there  is  a 
just  and  reasonable  doubt  as  to  such  intent,  it  is  resolved  against 
the  corporation.     ^[.  tt  S.  H.  Railroad  Co.  v.  Kennerly,  5'lfJ. 

3.  ■Constitutional    inhibition    against    exemption    from    taxation. — The 

constitution  of  1819,  which  was  in  force  in  1860,  contained  no 
limitation  or  restriction  u]jon  tiie  power  of  the  General  Assembly, 
in  the  inqxjsition  of  taxes,  to  make  discriminations  or  exemptions 
in  favor  of  either  individuals  or  corporations.     lb.  566. 

4.  Act  incorporating  Mobile  and,  Spring  Hill  Railroad  Company ;  lim- 

itation upon  municipal  taxation. — lender  the  act  incorporating  the 
Mobile  and  Spring  Hill  Railroad  Conq)anv,  approved  February 
23fl.  1860  (Sess.  Acts  1859-60,  ]).  265),  while  it  is  declared  ihat,  in 
consideration  of  the  privileges  thereby  granted,  "ihc  [)roperty  of 
the  company,  and  capital  actually  paid  in,  shall  at  all  times  be 
liable  to  the  same  rates  of  taxation  as  the  property  of  individuals, 
and  shall  be  taxed  in  no  other  way,"  the  corporate  authorities  of 
the  city  of  Mobile  are  authorized  and  empowere<l  "  to  imjiose  an 
annual  taxation  of  one  dollar  on  every  one  hundred  dollars  of  the 
gross  earnings  of  said  company,  which  said  tax,"  it  is  declared, 
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"  shall -be  in  full  and  in  lieu  of  all  taxation  In-  said  city  on  such 
railway,  its  rolling-stock,  equipments  and  appendages."  Held, 
that  these  provisions  indicate  a  clear  legislative  intent  to  exempt 
the  corporation,  to  the  extent  specified,  from  all  other  municipal 
taxation  than  that  expressly  authorized.     lb.  .5tf6'. 

5.  Same;  how  affected  bij  change  of  municipality  from  city  to  port  of 

Mobile. — Whatever  may  be  the  legal  relation  existing  between  the 
"port  of  Mobile"  and  the  former  "city  of  Moliile,"  and  the  inci- 
dents attaching  to  that  relation,  the  new  corporation,  like  the  old, 
has  no  power  to  impose  on  said  railroad  corporation  any  other  tax 
or  rate  of  taxation  than  that  specified  in  said  special  charter.  lb. 
566. 

6.  Commutation  ta.i:  on  railroads  in  Mobile;  not  applicable  to  corpora- 

tion conistrncling  road  under  special  charter. — By  an  act  approved 
February  4tb,  i860,  the  corporate  authorities  of  the  city  of  Mobile 
were  authorized  to  grant  to  any  person,  association  or  company, 
the  right  and  privilege  of  constructing  a  railroad  along  and  through 
any  streets  in  the  city,  for  a  period  not  longer  than  twenty  years, 
and  to  prescribe  the  kind  of  rail  to  be  used,  the  width  and  length 
of  the  track,  the  location  of  turnouts,  &c. ;  and  they  were  author- 
ized to  impose  and  collect,  "  from  each  company,  person  or  asso- 
ciation erecting  any  railway  under  the  authority  of  this  act,"  a  tax 
of  one  dollar  on  every  hundred  dollars  of  the  gross  earnings  of 
such  railway  company,  which  tax,  it  was  declared,  "  shall  be  in 
lieu  and  in  full  of  all  taxes  and  impositions  of  any  nature  in  favor 
of  said  city  of  Mobile,  upon  such  railway,  etiuipments,  stock  ^nd 
appendages."  The  appellant  corporation,  chartered  in  1858,  un- 
der the  name  of  the  "  Mobile  Omnibus  Company,"  was  author- 
ized by  an  act  amending  its  charter,  approved  February  24th,  1860, 
"  upon  obtaining  the  consent  of  the  corporate  authorities  of  the 
city  of  M(3l)ile,  to  construct  and  use  their  railway  oT  railways  on 
any  street  or  streets  in  said  city ;  provided,  however,  that  all  re- 
strictions, limitations  and  conditions  prescribed  in  the  act  "  above 
named,  approved  February  4lh,  1860,  "  shall  apply  to  said  com- 
pany, should  it  obtain  the  privilege  from  said  city  autliorities  to 
construct  and  use  such  railr  lad."  Held,  that  the  provision  in  ref- 
erence to  the  special  tax  authorized  by  said  act  of  February  4th, 
1S60,  was  not  one  of  the  "  restrictions,  limitations  and  conditions  " 
referred  to  in  the  proviso;  and  that  said  corixiration,  having  ob- 
tained the  consent  of  the  city  authorities,  and  constructe<l  its  rail- 
road ti)rough  the  streets  of  the  city,  could  not  claim  the  benefit  of 
said  provision,  and  was  subject  to  other  taxation.  Street  Railway 
Co.  V.  Kennerly,  ■'iSS. 

7.  Municipal  bonds  in  aid  of  railroad  ;  injunction  of  tax  to  pay  interest 

on. — The  corporate  authorities  of  the  city  of  Montgomery  having 
been  authorized,  by  special  statute,  to  submit  to  a  vote  of'  the  citi- 
zens the  question  of  granting  aid  to  the  South  and  North  Alabama 
Railroad  Company,  on  the  terms  agreed  on  between  the  said  cor- 
porate authorities  and  the  directors  of  the  railroad  company,  and 
to  issue  city  l)onds  in  aid  of  the  railroad,  if  the  election  resulted 
in  favor  of  subscription ;  the  issue  and  negotiation  of  the  city- 
bonds  might  be  enjoined,  at  th»  suit  of  individual  citizens  and  tax- 
jiayers,  on  the  grounds  that  a  majority  of  those  voting  at  the  elec- 
tion did  not  in  fact  vott^  in  favor  of  8ubscrij)tion,  and  that  the  prop- 
ositions voted  on  were  afterwards  changecf,  to  the  detriment  of  the 
city,  by  agreement  between  the  city  authorities  and  the  railroad 
directors,  "if  these  facts  had  been  shown  at  the  proper  tiiiie ;"  but, 
the  bonds  having  been  issued,  being  regular  on  their  face,  nego- 
tiable in  form,  and  having  parsed  into  the  hands  of  third  persons, 
as  purchasers  for  value,  who  are  not  charged  with  knowledge  or 
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notice  of  any  irregularity  in  their  issue,  as  against  them  such  irreg- 
ularities avail  nothing,  and  the  tax-paj'ers  can  not  enjoin  the  col- 
lection of  a  municipal  tax  levied  to  pay  the  interest  on  them.  The 
State  V.  City  Council  of  Montgomery,  226. 
8.  Same ;  construction  of  special  statute  authorizing  election;  regular- 
ity of  election,  and  subsequent  proceedings;  tax  on  real  estate 
only.     Ih.  226. 

TENANTS  IN  COMMON. 

1.  Erection  of  valuable  improvements. — If  one  tenant  in  common  of 

lands  erects  valuable  improvements  thereon,  with  the  express  au- 
thority, or  knowledge  and  implied  consent  of  his  co-tenant,  a  court 
of  equity  will,  in  decreeing  partition,  give  him  the  benefit  of  his 
improvements,  by  assigning  to  him  that  part  of  the  lands  on  which 
they  are  situated  ;  and  the  claim  for  such  improvements  gives  a 
court  of  equity  jurisdiction  to  enjoin,  at  his  instance,  proceedings 
before  the  probate  judge  asking  a  sale  for  division.  Wilkinson  v. 
Stuart,  198. 

2.  Rents  and  profits,  for  use  and  occupation. — If  one  tenant  in  common 

use  and  occupy  a  portion  of  the  lands,  his  entry  and  possession 
not  being  liostile  to  his  co-tenant,  he  is  not  liable  to  account  for 
rents  and  profits;  and  hence,  when  asking  an  equitable  partition, 
and  an  allowance  for  the  value  pf  improvements  erected  by  him, 
it  is  not  necessary  that  he  should  offer  in  his  bill  to  pay  for  his  use 
and  occupation.     lb.  19S. 

TENDER. 

1.  Plea  of  tender. — When  a  tender  is  pleaded,  accompanied  with  the 
payment  of  the  money  into  court,  and  the  plea  is  sustained,  the 
defendant  is  entitled  to  a  verdict,  but  the  money  depiisited  becomes 
the  })roperty  of  the  j>laintifi'.     Foster  v.  Nopier,  398. 

TRESPASS. 

1.  Right  to  repel  by  force. — When  the  owner's  pfjssession  of  lands  is  in- 

vaded by  a  trespasser,  who  refuses  or  fails  to  leave  on  retjuest,  the 
owner  may  employ  such  force  as  may  l)e  necessary  to  remove  the 
intruder,  but  no  more.     Motes  r.  Bates,  37M. 

2.  Trespass  after  learning;   criminal  prosecution   for.     Owens  v.    The 

State,  401. 

TRIAL  OF  RIGHT  OF  PROPERTY. 

1.  Nature  of  statutory  claim  suit. — A  statutory  claim  suit,  or  trial  of 

the  right  of  propertj',  is  not  an  iiideixmileiit  suit  which  may  be  in- 
augurated to  determine  the  disputed  title  to  property,  but  is  con- 
sequential and  dfipendent  upon  the  levy  of  valid  process  against  a 
third  per.son.     Jackson  v.  Bain,  328. 

2.  Burden  of  proof. — In  such  action,  the  jilaintifTin  the  process  is  the 

actor,  and  the  onus  is  on  him  to  show  the  levy  of  valid  ])rocess  in 
his  own  favor,  and  to  adduce  prima  facie  evidence  of  the  owner- 
ship of  the  property  by  the  defendant  in  the  process;  and  until  he 
has  done  this,  the  claimant  is*  not  re<iuircd  to  adduce  any  evidence. 
lb.  328. 

3.  Defects  in  process  available  to  claimant. — If  the  process  levied  on  the 

property  is  void,  tJie  plaintiff  can  not  recover  in  the  statutory  claim 
suit ;  and  neither  consent  nor  waiver,  on  the  part  of  the  defendant, 
can  remedy  the  defect.     Th.  328. 

4.  Trial  of  right  of  property  by  magistrate,  without  bond  or  affidavit. — A 

jn-^tife  of  the  peace,  before  whom  an  attachment  is  returnable,  has 
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no  jurisdiction  to  try  tlie  right  or  title  to  property  levied  on,  at  the 
instance  of  a  third  person  who  claims  it,  unless  a  claim  is  inter- 
posed under  oath,  and  i)roccedings  conducted  in  the  manner  pre- 
scribed by  the  statute  ;  and  consent  of  the  parties  can  not  confer 
jurisdiction  of  the  sul^ject-matter  of  a  contest  so  initiated  and  con- 
ducted.    Walker  v.  Ivey,  415. 

TRUSTS,  AND  TRUSTEES. 

1.  Trust  created  by  deed. — An  express  trust,  as  distinguished  from  a 

trust  implied  by  law,  is  created  by  the  direct  and  positive  act  of  a 
parfv,  manifested  by  some  instnnnent  of  writing;  and  when  the 
legal  title  to  property  is  conveyed  to  one  person,  to  be  held  by  liim 
for  the  benefit  of  another,  an  express  trust  is  created,  without  re- 
gard to  the  particular  words  or  form  of  the  conveyance.  McCarthy 
V.  McCarthy,  540. 

2.  Marriaye-settiement  construed  ns  creating  express  triist;  purchase  of 

life-estate  by  trustee. — A  deed  executed  in  contemplation  of  mar- 
riage, by  which  the  grantor  conveys  property  to  a  third  person, 
"upon  trust  and  confidence,"  and  "for  tlie  sole  use,  profit  and 
benefit  of"  the  intended  wife  during  her  life,  with  remainder  to 
the  surviving  child  or  children  of  the  marriage,  creates  an  express 
trust ;  and  the  wife,  after  (he  death  of  the  husV)and  and  grantor, 
having  sold  and  conveyed  her  interest  to  the  trustee,  declaring  in 
the  deed  that,  on  her  death,  he  was  to  surrender  the  property  to 
her  surviving  child,  the  legal  title  is  henceforth  held  by  the  trustee 
for  his  own  use  and  lienefit,  during  the  life  of  the  wife,  with  the 
right  of  posse.'ision  and  to  collect  and  liold  the  rents  and  profits, 
and  there  is  an  express  trust  in  favor  of  the  remainder-man. 
lb.  546.    ■ 

3.  Statute  of   limilatinns,    and    adverse  possession,   as  betveen  trustee 

and  beneficiaries. — Tiie  statutes  of  limitation  do  not  apply  to 
express  trusts,  which  are  peculiarly  and  exclusively  tlie  sub- 
jects of  eijuity  jurisdiction,  the  i)o8session  of  the  trustee  being 
considered  the  ])ossession  of' the  ccituis  fjue  trust,  and  not  becom- 
ing adverse  until  there  has  has  been  an  open  disavowal  of  the 
trust,  brought  home  to  the  knowledge  of  the  beneficiary  with  un- 
questionable certainty  ;  find  suih  a  tru.st  is  only  barred,  on  the 
doctrine  of  prescription,  by  the  la})9e  of  twenty  years.     Th.  .540. 

4.  Discharge  of  truHtre. — A  trustee  may  be  discharged  from  his  fiilucia- 

ry  relation,  either  by  the  expiraiion  of  the  trust,  or  by  its  full  per- 
formance, which  involves  a  .settlement  between  him  and  the  bene- 
ficiary, and  a  surrender  or  transfer  of  the  property ;  l)Ut  the  exe- 
cution of  a  conveyance  as  a  deed  of  gift,  accompanied  with  a  sur- 
render of  the  property,  can  not  operate  to  discharge  him  from  his 
fiduciary  relation,  nor  relieve  him  from  liability  to  account  for  the 
rents  and  profits  received,  the  lieneticiary  being  an  infant  remain- 
der-man, who  had  long  resided  with  the  trustee  as  a  member  of 
his  family,  and  was  ignorant  of  the  existence  of  the  trust.     Jb.  546. 

5.  Contracts   of  trustees;  remedy  of  creditors. — A   trustee,   express  or 

imi)lied,  can  not,  in  the  absence  of  power  si)ecially  conferred  on 
him,  impose  a  liaV)ility  upon  the  trust  estate  by  any  contract  or 
engagement  he  may  make ;  and  if  he  makes  a  contract  which  is 
beneficial  to  the  estate,  the  i^erson  with  whom  he  contracts  has  no 
equity  to  charge  the  estate,  unless  the  trustee  is  insolvent,  as 
shown  by  the  exhaustion  of  legal  remedies  against  him,  and 
the  trust  estate  is  indebted  t^)  him.     lilackshear  v.  Burke,  -39. 

6.  Same. — The  contracts  of  guardians,  administrators,  or  other  trustees, 

though  made  in  execution  of  the  trust,  and  in  tlie  performance  of 
a  legal  duty,  impose  upon  them  a  personal  liability,  and  create  no 
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liability  against  either  Ihe  trust  estate  or  the  beneficiaries;  but,  if 
the  estate  is  indebted  to  the  trustee  on  settlement  of  his  accounts, 
and  he  is  insolvent,  as  shown  by  the  exhaustion  of  legal  remedies 
against  him,  and  the  contract  has  enured  to  the  benefit  of  the 
trust  estate  or  its  beneficiaries,  a  court  of  equity  will  subrogate 
the  creditor  to  bis  rights  against  the  estate.  Mosely  &Eley  v.  Nor- 
man, 422. 
7  Liability  of  trustees  for  acts  and  defaults  of  each  other. — The  general 
rule  is,  that  trustees  are  not  ordinarily  liable  for  the  acts  or  de- 
faults of  each  other,  but  each  is  liable  only  for  such  sums  of  money 
as  he  may  receive  in  the  due  course  of  his  fiduciary  duties;  yet, if 
one  knowingh-  permits  or  acquiesces  in  a  breach  of  trust  or  wrong- 
ful act  of  the  other,  or  otherwise  participates  in  a  devastavit  by 
him,  he  will  be  held  liable  as  a  co-principal ;  and  also  when,  by 
his  voluntary  co-operation  or  connivance,  he  enables  the  other  to 
accomplish  some  known  object  in  violation  of  the  trust.  Hinson 
V.  Williamson,  180;  also,  Knight  v.  Haifnie,  342. 

8.  Testamentary  trusts ;  jurisdiction  of  Probate  and  Chancery  Courts. 

The  Probate  Court  has  no  jurisdiction  to  enforce  and  settle  a  trust 
created  by  will ;  but,  when  sucli  trust  is  conferred  upon  the  exec- 
utor, and  distinct  executorial  duties  are  also  devolved  upon  him 
by  the  will,  that  court,  wliile  declining  to  take  cognizance  of  the 
trust,  may  settle  all  matters  which  pertain  only  to  the  executorial 
duties  and  office ;  unless  the  duties  of  the  trust  are  attached  to  the 
executorial  office  or  character,  and  are  so  inseparably  blended  and 
mingled  with  the  executorial  duties  that  thej'  can  not  be  distin- 
guished from  each  other ;  in  which  case,  if  the  trustee  has  accepted 
and  undertaken  tiie  duties  of  the  trust,  the  Probate  Court  has  no 
jurisdiction  to  execute  tiie  will,  and  the  parties  will  be  remitted  to 
the  Chancery  Court.     Hinson  v.  Williamson,  180. 

9.  When  deed  of  trust  may  be  enforced  by  beneficiaries. — Sureties  on  a 

supersedeas  bond,  for  whose  indemnity  a  deed  of  trust  has  been 
executed  by  their  principal,  may  file  a  bill  to  foreclose  the  deed  so 
soon  as  the  judgment  is  alFunied,  and  are  not  required  to  first  pay 
it  themselves;  and  if  they  pay  the  judgment  pending  the  suit, 
fhereby  becoming  themselves  entitled  to  the  proceeds  of  sale 
(wliich  the  bill  prayed  might  be  ])aid  to  the  creditor),  this  is  sup- 
plemental matter,  which  may  be  brought  in  by  amendment;  and 
the  failure  to  bring  it  forward  is  a  mere  irregularity,  which  does 
not  affect  the  validity  of  the  final  decree.     Cochran  v.  Miller,  51. 

USURY. 

1,  Usury. — Usurious  interest,  when  paid,  can  not  be  recovered  back ; 
yet,  if  any  part  of  the  debt  remains  unpaid,  and  even  when  it  is 
carried  forward  into  a  new  transaction,  this  balance  may  be  abated 
by  deducting  the  usurious  interest  paid.  Noble  v.  Moses  Brothers, 
604. 

VENDOR  AND  PURCHASER. 

1.  Sale  of  (joods,  xviih  delivery  of  possession ;  rights  of  parties. — On  a 

sale  of  good.s,  even  for  cash,  if  the  possession  is  delivered  uncon- 
ditionally to  the  purchaser,  without  any  fraud  on  liis  part,  the  title 
at  once  vests  in  him,  altliougli  the  purchase-money  is  not  paid; 
and  the  creditor  can  assert  no  lien  on  the  goods,  for  the  unpaid 
purchase-money.     Bloc.kshear  v.  Burke,  239. 

2.  Whi'nmisrepresentatinns  constitute  fraud. — A  misrepresentation  of  a 

material  fact  by  the  vendor  of  a  chattel,  made  at  the  time  of  the 
sale,  or  pending  the  negotiations,  on  which  the  purchaser  has  the 
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rijiht  to.  rely,  and  on  whicli  he  does  in  fact  rely,  is  a  fraud,  andfiir- 
nislies  a  cause  of  acti-m  to  the  purchaser,  or  a  jrround  of  defense  to 
an  action  for  the  purchase-money.     Tabor  i\  Peters,  90. 

3.  Warrrnity  of  chattel. — No  particular  words  are  essential  to  constitute 

a  warranty.  As  a  general  rule,  there  must  be  the  affirmation  of 
some  fact,  as  distinguished  from  tlie  mere  expression  of  an  opinion. 
Words  (ft'  i)raise  or  commendation,  such  as  are  ordinarily  used  b}' 
the  vendor  of  wares  or  chattels,  however  extravagant,  impose  no 
liability,  either  in  the  nature  of  a  contract,  or  as  a  fraud;  but  a 
false  statement,  deliberately  made,  though  in  the  form  of  an  opin- 
ion, as  to  the  quality,  quantity,  or  condition  of  the  thing  sold,  may 
amount  to  a  warranty,  if  so  intended  and  understood  by  the  par- 
ties; and  what  would  be  mere  matter  of  opinion,  when  spoken  by 
a  non-specialist,  mav  be  matter  of  fact  when  spoken  bv  a  special- 
ist,    lb.  90. 

4.  Same. — A  warranty,  express  or  implied,   does  not  cover  defects 

which  are  external  and  visible,  plain  an(i  obvious  to  inspection  b}' 
the  eye ;  but,  even  as  t6  such  defects,  "  the  vendor  would  be  guilty 
of  a  fraud,  if  he  says  or  does  any  thing  whatever  with  an  intention 
todivert  the  eye,  or  to  obscure  the  observation  of  the  buyer." 
lb.  90. 

5.  Same ;  what  are  patent  dejects. — On  the  sale  of  a  patent  right  to  an 

improved  churn,  which  the  vendor  himself  was  manulacturihg, 
and  a  specimen  of  which  he  exhibited  to  the  purchaser,  stating 
that  it  was  made  of  juniper-wood  (whereas  it  was  made  of  white 
pine),  and  that  the  dasher  was  nickel-plated,  and  would  not  dis- 
color the  milk  or  butter  (whereas  it  was  in  fact  made  of  polished 
iron,  which  would  discolor  the  milk  and  butter) ;  the  court  can  not 
say  that  the  difference  in  the  appearance  of  these  substances  is  so 
plain  and  obvious  as  to  bring  the  case  within  the  principle  appli- 
cable to  patent  defects.     lb.  90. 

6.  Implied  ivarrantij  as  to  suitableness  of  chattel  manufactured  by  ven- 

dor.— The  vendor  of  the  patent  right  being  himseif  the  manufac- 
turer of  the  patented  churn,  and  contracting  to  furnish  to  the  pur- 
chaser a  sufficient  number  of  the  churns,  he  must  be  held  to  have 
stipulated  that  they  were  useful  and  reasona])ly  suitable  for  the 
intended  purpose;  and  if  they  proved  to  be  worthless  in  fact,  this 
would  l)e  a  failure  of  consideration,  resulting  from  the  breach  of 
the  implied  warranty,  and  available  as  a  defense  against  the  note 
given  for  the  purchase-money.     lb.  90. 

7.  Construction  of  title-bond. — Under  a  stipulation  in  a  bond  for  title, 

by  which  the  vendor  agrees,  if  the  purchaser  "should  die  before: 
the  last  pai/ment  is  made,  and  his  wife  is  n;>t  able  to  pay  the  land 
out,  to  allot  to  her,  l\v  disinterested  parties,  the  value  of  whatever 
amount  has  been  paid  on  said  land  according  to  the  within  agree- 
ment," the  right  of  the  i)urchaser's  widow  to  an  allotment  of  the 
land  jjro /aH^>  is  dependent  upon  his  death  without  having  made 
the  last  payment,  and  is  not  restricte<l  to  the  contingency  of  his 
death  l)efore  the  day  appointed  for  the  last  i>ayment  and  its  non- 
payment on  or  before  that  day.     Sini)>.'<0)i  r.  Williams,  .i44- 

8.  Abatement  <f  purchase-monei/. — When  lands  are  conveyed  with  cove- 
•  nants  of  warranty  against   incumbrances  <lone  or  suffered  by  the 

vendor  (Code,  §  219.3).  arid  are  at  the  time  subject  to  an  outstand- 
ing mortgage  executed  by  him,  this  is  a  breach  of  his  covenants 
of  warranty,  which  entitles  the  purchaser  to  claim  an  abatement 
of  his  note  for  the  unpaid  purehase-money,  to  the  extent  of  the 
balance  due  on  the  mortgage  del)t,  unless  his  note  has  been 
assigned  to  a  third  person,  an*!  he  has  estopped  himself  from 
setting  up  that  defense  against  the  as.«ignee.  Wilkinson  r.  Sear- 
oj,  243. 
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9.  Vendor^ s  lien ;  when  assignee  may  assert. — An  assignee  of  a  promis- 
sory note,  given  for  the  purchase-money  of  land,  can  not  assert  a 
vendor's  Hen  on  the  land,  when  the  transfer  was  by  delivery  merely. 
(Changed  by  statute  approved  Feb.  13,  1879. — Sess.  Acts  1878-9, 
p.  171.)     Daily's  Adin'r  v.  Reid,  415. 

10.  Sam/'. — Prior  to  the  enactment  of  the  statute  approved   February 

13th,  1879  (Sess.  Acts  1878-9,  p.  171),  the  assignment  of  a  promis- 
sory note,  given  for  the  purchase-money  of  land,  did  not  pass  to 
the  assignee  the  riglit  lo  enforce  the  vendor's  equitable  lien  on  the 
land,  when  the  assignment  was  of  such  character  that  the  vendor 
had  no  interest  in  tlie  recovery  of  the  debt,  and  would  not  sustain 
loss  if  it  remained  un])aid ;  the  underlying  principle  being,  that 
'  the  equitable  lien  of  the  vendor  was  a  trust  chargeable  upon  the 

land  for  his  security  and  indemnity,  when  he  had  taken  no  inde- 
pendent security  for  the  payment  of  the  purchase-money,  because 
one  man  ought  not  to  be  allowed  to  get  and  keep  the  lands  of  an- 
other without  paying  the  consideration  money ;  and  an  assignee 
of  the  notes  was  allowed  to  enforce  this  lien,  on  the  princi])le  of 
subrogation,  only  when  such  subrogation  was  necessary  for  the 
protection  and  indemnity  of  the  vendor.  Preston  tt  Co.  v.  Elling- 
ton, 133. 

11.  Same;  when  vendor  is  remitted  to  original  lien. — The  vendor's  lien, 

although  it  did  not  pass  to  an  assignee  by  delivery  onl}%  was  not 
discharged  or  extinguished  by  the  assignment ;  and  if  he  again  ac- 
quired the  notes,  he  might  enforce  the  lien  as  if  he  had  never  parted 
with  them.     lb.  133. 

12.  Same ;  assignment  by  delivery,  and  subsequent  indorsement  loithout 

new  consideration. — If  the  notes  are  transferred  by  deliver}'  merely, 
not  imposing  on  the  vendor  any  liability  for  their  ultimate  pay- 
ment, and  not  passing  to  the  assignee  the  right  to  enforce  the 
equitable  lien  on  the  land,  a  subsequent  indorsement  or  assign- 
ment in  writing  by  the  vendor  requires  m  new  consideration  to 
supp  )rt  it,  and  clothes  the  assignee  with  full  capacity  to  enforce 
the  Hen  on  the  land.     lb.  133. 

13.  Assignment  of  notes  for  purchase-money ;  priority  of  lien,  as  between 

assignees  and  assignor. — Several  notes  being  given  for  the  purchase- 
money  of  land,  and  some  of  them  being  afterwards  transferred  by 
indorsement,  the  indorsement  of  e  ich  is,  pro  tanto,  an  assignment 
of  the  vendor's  lien,  and  eiititles  the  assignee  to  priority  of  pay- 
ment, out  of  the  i)roceeds  of  the  sale  of  the  land,  before  the  notes 
retained  by  the  vendor,  witliout  regard  to  the  time  of  their  ma- 
turity-; but  the  vendor  is  entitled  to  the  surplus  remaining  after  the 
assigned  notes  have  been  paid  in  full,  and  may  assert  his  right  to 
it  by  petition  filed  in  the  cause  while  the  fund  is  in  court.  Preston 
ct-  Co.  r.  Ellington,  133. 

14.  Vendor's  lien;  dischnrged  by  novation,  of  contract. — Where  lands  were 

sold  by  an  executur,  uider  anihority  conferred  by  a  private  statute, 
for  the  purp  >si'  of  division  and  distribution  among  the  parties  in- 
terested under  the  will,  five  of  whom  became  the  purchasers,  and 
gave  their  joint  note  for  th"  deferred  payment;  and  the  sale  was 
reported  to  th"  Ciiancery  Court,  as  reciuired  by  the  statute,  and 
was  confirmed  ;  atid  afterwards,  in  order  to  enable  the  executor  to 
settle  with  the  other  (U-visecs  and  distributees,  the  purchasers  gave 
him  receipts  for  their  distributive  shares  of  the  estate,  at  an  agreed 
valuation,  in  part  payment  of  the  note,  and  a  new  joint  note  for 
$2,500,  balance  of  purchase-mon<'y  in  excess  of  agreed  valuation; 
and  he  thereupon  reported  the  iiurchase-money  paid  in  full,  exe- 
cuted a  conveyance  to  the  purchasers  under  tlie  order  of  the  court, 
and  charged  himself  with  the  purchase-money  on  final  settlement 
of  his  accounts ;  and  four  of  the  purchasers  paid  their  proportion  of 
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the  ^2,500,  but  the  fifth  failed  to  pav  any  part  of  her  proportion, 
the  arrangement  made  by  her  husband  for  its  payment  having 
failed  by  reason  of  his  misrepresentations  to  the  executor ;  held, 
that  the  compromise,  or  settlement  of  the  original  note,  was  a  no- 
vation of  the  contract,  and  discliarged  the  land  which,  on  subse- 
quent division  by  agreement  among  the  purcliasers,  was  allotted  to 
the  defaulting  distributee,  from  a  vendor's  lien  for  the  unpaid  bal- 
ance.     Williamn  v.  McCorty,  295. 

15.  Vendor^s  lien;  tcho  may  assert,  where  land  has  been  sold  several  times. 

Where  the  purchaser  of  lands  agrees,  in  part  payment  of  the 
agreed  price,  to  pay  his  vendor's  outstanding  note  to  a  third  person, 
which  is  a  lien  on  the  land,  and  afterwards  sells  to  a  sub-purchaser, 
who  makes  a  similar  promise  to  jtay  the  outstanding  note;  a  pay- 
ment of  the  note  by  such  sub-purchaser  would  extinguish  the  lien 
on  the  land,  and  the  liability  of  each  of  the  parties;  a  payment 
by  the  purchaser  would  give  him  a  right  to  enforce  the  vendor's 
lien  on  the  land,  as  against  the  sub-purchaser;  and  a  payment  by 
the  maker  of  the  note,  to  whon>  the  first  promise  to  pay  it  was 
made,  would  give  him  a  similar  right  to  enforce  the  lien  ;  but  the 
latter  can  not  maintain  a  bill  in  his  own  name  alone  to  enforce  the 
lien,  when  he  has  not  paid  the  note,  although  the  holder  of  it  has- 
recovered  a  judgment  on  it  against  him.  But,  on  tiiis  state  of  the 
facts,  tlie  holder  of  the  note  is  a  necessary  partj^  to  the  bill,  or  the 
several  contesting  claimants,  if  there  is  a  dispute  as  to  the  owner- 
ship of  it;  and  the  bill  must  allege  the  special  facts  which  show 
that  the  maker  of  the  note  is  remitted  to  his  former  right  to  en- 
force the  lien,  else  the  variance  will  be  fatal  to  relief.  Young  v. 
Hawkins,  370. 

16.  Whether  contract  is  sale  or  lease,  purchase  or  tenancy. — A  contract 

may  be  so  framed  as  to  operate  either  as  a  sale  or  as  a  lease — either 
a  purchase  or  a  tenancy ;  Si9,'\n  Collins  v.  Whigham  (58  Ala.  438), 
where  the  contract  was  construed  as  giving  the  option  to  the  pur- 
chaser, in  the  first  instance,  to  treat  it  as  a  purchase  gr  as  a  lease, 
and,  on  his  failure  to  express  his  election  by  the  day  named,  it  was 
held  that  the  vendor  might  elect.     Wilkinson  v.  Roper,  IJfO. 

17.  Same. — Where  lands  are  conveyed  by  absolute  deed,  with  covenants 

of  warranty,  the  purchaser  giving  his  written  obligation  to  deliver 
twelve  bales  of  cotton  to  the  vendor,  in  annual  installments  of 
four  bales  each,  and  a  mortgage  on  the  land  to  secure  their  pay- 
ment; a  stipulation  in  the  mortgage  in  these  words,  "And  in  case 
of  failure  to  make  the  first  two  payments  on  said  land,  then  we 
agree  and  hereby  promise  to  pay  said  W.  [vendor]  two  bales  of 
cotton  each  year  for  the  rent  of  said  lands,"  does  not,  of  itself, 
show  that  the  contract  was  a  conditional  sale,  dependent  on  the 
payment  of  the  first  two  obligations  at  maturity,  and,  on  default  of 
such  payment,  operating  only  as  a  lease  from  year  to  year.  But 
the  acts  and  conduct  of  the  parties  under  the  contract,  as  proved 
by  receipts  given  and  accepted,  and  other  writings,  show  that  they 
so  imderstood  and  regarded  it,  or  subsequently  modified  it,  and 
that  the  cotton  delivered  was  paid,  not  as  purchase-monev,  but  as 
rent.     lb.  UO. 

18.  Loan  of  money  to  pay  purchase-money  of  land;  rights  of  lender,  as 

against  purchaser's  widow. — A  person  who  lends  or  advances 
money  to  pay  the  purchase-money  for  lands,  or  to  pay  a  decree 
which  the  vendor  has  obtained  subjecting  the  land  to  sale  in  satis- 
faction of  his  lien,  and  who  takes  a  mortgage  or  deed  of  trust  on 
the  lands  to  secure  the  repayment  of  the  money,  can  not  claim  to 
be  subrogated  to  the  vendor's  lien  on  the  land,  nor  to  have  the  de- 
cree revived  and  enforced  in  his  favor ;  and  the  wife  of  the  pur- 
chaser not  joining  with  her  husband  in  the  execution  of  the  mort- 
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gage  or  deed  of  trust,  her  right  to  dower  in  the  lands  is  superior  to 
the  rights  and  equities  of  the  lender.     Pettus  v.  McKiuney,  108. 

19.  Protection  to  bona  fide  purchaner  without  notice. — A  bona  fide  pur- 

chaser for  valuable  consideration  is  entitled  to  protection  against 
all  latent  equities  of  whieh  he  had  no  notice,  whether  he  purchased 
under  contract  with  the  holder  of  the  legal  title,  or  at  a  sale  under 
execution  against  him ;  V)ut,  whether  a  judgment  creditor,  pur- 
chasing at  a  sale  under  his  own  execution,  and  paying  the  price 
bid  by  entering  satisfaction  of  his  judgment,  is  entitled  to  protec- 
tion as  a  bona  fide  purchaser  for  valuable  consideration,  is  a  ques- 
tion as  to  which  there  is-some  conflict  of  authority,  and  which  does 
not  arise  in  this  case,  the  sale  under  execution  being  a  nullity. 
Bailey,  Davis  tt  Co.  v.  Timberlahe ,  221. 

20.  Notice  of  unrecorded  mortgage  ;  when  purchaser  is   not  chargeable 

vith. — A  purchaser  of  cotton,  or  other  crops,  is  not  chargeable 
with  notice  of  an  unrecorded  mortgage  on  them,  given  to  secure 
the  payment  of  the  purchase-money  for  the  land,  because  he  has 
knowledge  of  the  existence  of  the  debt  for  the  unpaid  purchase- 
money..     Bell  V.  Tyson,  353. 

VERDICT.     See  Crdiinal  Law,  66-69. 

AVILLS. 

1.  Will   authorizing  executrix  to  keep  estate  together,   and  buy  or  sell 

property  at  discretion,  construed  as  creating  personal  trust. — Where 
the  testator  appointed  his  widow  as  executrix,  and  relieved  her 
from  giving  bond  ;  directed  that  his  estate  should  be  kept  together 
,  "  under  her  absolute  power  and  control,  she  having  full  power  to 
purchase  or  sell  any  property  she  may  think  proper,  so  long  as  she 
remains  a  widow;"  that  the  annual  profits  of  the  estate  should  be 
invested  by  her  in  making  purcliases  of  property  at  her  discretion, 
to  be  distributed  among  the  children  so  as  to  equalize  their  dis- 
tributive shares ;  and  made  provision  for  the  immediate  distribu- 
tion of  the  estate,  in  the  event  of  hc^r  death  or  marriage  ;  held,  that 
the  will  imposed  upon  the  widow  a  personal  trust  in  the  nuitter  of 
keeping  the  estate  together,  Avhich  was  capal)le  of  execution  by 
her  alone ;  and  she  having  refused  to  accept  the  trust,  or  qualify  as 
executrix,  the  Probate  Court  could  not  confer  on  administrators  de 
bonis  non  the  power  to  execute  it.     Hinson  v.  Williamson,  ISO. 

2.  Will  authorizing  executors  to  sell  lands. — Where  the  testator  ap- 

pointed his  widow,  his  son  and  his  son-in-law  as  executors 
of  his  will,  made  a  specific  devise  and  be(iuest  to  his  widow 
and  children,  and  added  a  clause  in  the  following  words;  "My 
youngest  child  having  heretofore  attained  the  age  of  twenty- 
one  years,  I  do  not  desire  that  my  estate,  or  any  part  of  it, 
should  be  kept  togetlicr  any  longer  than  may  be  necessary  for 
a  convenient  and  equitable  division.  I  authorise  my  executrix 
and  executors  to-sell  any  part  of  my  estate,  directed  to  be  divided 
among  my  wife  and  children,  if  it  be  found  necessary  to  effect  an 
equitable  division  ;  and  such  sales  may  be  made  at  either  public  or 
private  sale,  and  upon  such  terms  as  my  executrix  and  executors 
may  deem  most  advantageous  to  the  devisees  and  legatees  thereof ; 
good  security  being  required  of  the  purchasers  for  all  deferred  pay- 
ments, and  if  lands  be  sold,  liens  to  be  reserved  on  the  lands  sold, 
to  be  conveyed  to  the  i)urchaser  by  my  executrix  or  executors,  or 
such  of  them  as  may  be  in  office  as  such."  Held,  that  the  will 
conferred  a  discretionary  power  to  sell,  which  could  only  be  exe- 
cuted by  the  joint  act  and  concurrence  of  the  executrix  and  execu- 
tors, and  could  not  be  exercised  by  the  sole  executor  who  qualified. 
Robinson  V.  Allison,  254. 
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1.  Competency  of  purchaser  as  witness,  against  heirs  of  deceased  vendor. 

In  a  suit  for  the  specific  performance  of  a  contract,  instituted  by 
the  purchaser  against  tlie  heirs  of  the  deceased  vendor,  the  com- 
plainant can  not  testify  as  a  witness  in  his  own  behah'  (Code,  § 
3058),  as  to  the  terms  of  the  contract  between  himself  and  the  de- 
ceased vendor,     (ioodlett  v.  Kelly,  213. 

2.  Waiver  of  objection  to  srich  incompetency. — The  parties  in  adverse 

interest,  in  such  case,  may  waive  all  objection  to  the  competency 
of  the  plaintiff 's  testimony ;  but  the  objection  is  not  waived  by 
njerely  tiling  cross-interrogatories,  after  first  objecting  to  his  com- 
petency,    lb.  2 IS. 

3.  Recalling  vitness. — The  refusal  to  allow  a  witness  to  be  recalled,  for 

the  purpose  of  laying  a  preilicate  to  impeach  him,  is  within  the 
discretion  of  the  primary  court,  and  is  not  revisable.  Bell  v.  The 
State,  430. 

4.  Impeaching  tvitness  by  proof  of  former  .statement.'^. — When  it  is  sought 

to  impeach  a  witness  by  showing  discrepancies  between  his  testi- 
mony and  his  former  statements  on  th«  preliminary  investigation 
before  a  committing  magistrate,  which  were  reduced  to  writing  by 
the  magistrate,  and,  for  this  purpose,  he  is  cross-examined  as  to 
such  former  statements,  it  is  not  proper  to  read  detached  j^ortions 
of  them,  and  ask  the  witness  if  he  did  not  so  testif}',  but  his  en- 
tire testimony  should  be  shown  or  read  to  him.  Wills  v.  The 
State,  21. 

5.  Same. — The  witness  having  lieen  cross-examined  as  to  his  former 

statements,  with  a  view  olf  impeaching  him,  his  entire  testimony 
on  that  examination  may  be  read  to  the  jury  in  rebuttal;  not  as 
original  evidence,  but  only  for  the  jjurpose  of  enal)ling  the  jury  to 
compare  the  two  statements,  and  see  how  far  they  are  consistent 
or  inconsistent  with  each  other.     Ih.  21. 

6.  Admission  as  to  testimony  of  absent  iritness. — An  admission,  made 

for  the  purpose  of  preventing  a  continuance,  that  an  absent  wit- 
ness would,  if  present,  testify  as  set  forth  in  the  affidavit  sub- 
mitted, is  not  an  admission  of  his  competency,  nor  of  the  relevancy 
of  the  facts  as  evidence;  nor  is  it  admissible  for  any  purpose,  on 
a  trial  at  a  subsequent  term,  although  the  witness  has  since  died. 
.    Ryan  v.  Beard's  Heirs,  306. 

7.  Agreement  as  to   testimony  of  absent  tritness. — When   there   is  an 

agreed  statement  as  to  the  testimony  of  a  witness  supposed  to  be 
al)sent,  but  who  comes  into  court  during  the  trial,  the  statement 
should  be  sujipressed,  if  duly  objected  to,  and  the  witness  exam- 
ined orally;  but  the  objection  is  waived,  if  not  interposed  until 
after  the  statement  has  been  read  to  the  jury.  Allred  v.  Kennedy, 
326. 

8.  Testimony  of  deceased  witness. — The  testimony  of  a  witness  since 

deceased,  given  on  the  trial  of  a  former  suit,  is  admissible  as  evi- 
dence in  a  subsequent  suit  bt^tween  the  same  parties,  or  their 
privies,  respecting  the  title  to  the  same  property.  Goodlett  v.  Kel- 
ly, 2-13. 

9.  Deposition  of  witness  present  in  court. — When  a  witness,  whose  de- 

position has  been  taken,  is  personally  present  in  court  at  the  trial, 
and  is  competent  to  testify,  his  deposition  should  be  sui)pres8ed, 
and  he  should  be  examined  orallv.  Humes  v.  0' Bryan  A  Washing- 
ton, 64. 
10.  To  vhat  vitness  may  testify. — A  witness  may  testify  that  he  saw  a 
game  played  with  cards,  or  participated  in  the  game,  without  giv- 
ing a  particular  description  of  it ;  the  accuracy  of  his  knowledge 
being  subject  to  the  test  of  a  cross-examination,  if  desired.  John- 
son V.  The  State,  537. 
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11.  Effect  of  testimony,  as  against  party  introducing. — As  a  general  rule,  a 
party  can  not  impeach  the  general  reputation  or  credibility  of  a  wit- 
ness introduced  by  him ;  yet  it  can  not  be  asserted,  as  matter  of 
law,  that  the  testimony  of  a  witness  must  always  be  taken  most 
strongly  against  the  part}'  by  whom  he  was  introduced.  Coleman 
V.  Siler,  435. 
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